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Tel.  ft  Tel.  Co.  y.  Railway,  93  Tenn.,  522   662 

Terminal  Co.,  Ryan  y.,  102  Tenn.,  Ill 438 
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Weaver  v.  Davidson  County,  104  Tenn.,  315 439 
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KENTUCKY. 

Adams  y.  Roberts,  119  Ky.,  864   477 
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Spaulding  y.  Insurance  Co.,  61  Me.,  829  286 

Weeks  y.  Smith,  81  Me.,  538  10 

MARYLAND. 

Dilf enderf er  y.  Hughes,  7  Har.  ft  J.,  8  76 
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Hitchcock  y.  Supreme  Tent,  100  Mich.,  40   236 

Lockhart  y.  Van  Alstyne,  31  Mich.,  78  335 
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Dolson  y.  Dunham,  96  Minn.,  227   587 
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State  V.  Sooy,  89  N.  J.  Law.  35  140 

State  ▼.  Young,  82  N.  J.  Law,  29 10 
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Dezell  V.  Odell.  8  Hill.  216   542 
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Fowler  y.  Insurance  Co.,  116  N.  Y.,  389 271 

Oalatlan  y.  Erwin,  Hopk.  Ch.,  48   495 

Glawatz  y.  Guaranty  Search  Co.,  68  N.  Y.  Supp.,  691 687 

Hamilton  y.  Cummlngs,  1  Johns.  Ch..  517  759 

Bbffman  y.  Schwartz,  11  Cly.  Proc  R.,  200  280 

Holly  y.  Mix,  3  Wend.,  850   281 

Humeston  y.  Cherry.  23  Hun,   141    250 

McCammon  v.  Shantz.  63  N.  Y.  Supp.,  611 , 492 

Moot  y.  Association,  157  N.  Y.,  201   685 

Nlckerson  y.  Ruger,  76  N.  Y.,  282 490 

People  y.  Board  of  Superylsors,  142  N.  Y.,  271 212 

People  y.  Insurance  Co.,  91  N.  Y.,  174 345 

Post  y.  Stockwell,  34  Hun,  373   280 

Scheu  y.  Union  Ry.  Co.,  98  Supp.,  278 587 

Slmonson  y.  Insurance  Co.,   141  N.  Y.,  12    345 

Tel.  Co.  y.  Barnes,  64  N.  Y.,  385  140 

Vallett  y.  Parker,  6  Wend.,  615   490 

Venice  y.  Woodruff,  62  N.  Y,,  462 758 

Wakema  y.  Manufacturing  Co.,  101  N.  Y.,  205    236 

Well  y.  Insurance  Co.,  86  N.  Y.,  157  270 
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NORTH  CAROLINA. 

Ballard  t.  Insurance  Co.,  119  N.  C,  182  S86 

Bank  t.  Burgvyn,  110  N.  C,  267 492 
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Insnrance  Co.  t.  Williams,  91  N.  C,  69 235 
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NORTH  DAKOTA. 
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NASHVILLE,  DECEMBER  TERM,  190& 


HoMB  Telegraph  Company  v.  Mayor  and  City  Council 

OF  Nashville. 

(Nashville.    December  Term,  1906.) 

1.  COK8TITUTIONAI1  LAW.  Requirement  as  to  noting  on  the 
JonmaUi  the  tact  of  the  signing  of  bUls  by  speakers  is  direc- 
tory, and  not  mandatory. 
The  constitutional  provision  requiring  the  fact  of  the  signing 
of  leglslatiYe  bills  by  the  respective  speakers  in  open  session 
to  be  noted  on  the  Journals  is  merely  directory,  and  not  man- 
datory.   (Post,  pp.  6-15.) 

Acts  cited  and  construed:     1885,  ch.  66. 

Const  cited  and  construed:     Art.  2,  sec.  18. 

Cases  cited  and  approved:  State  v.  McConnell,  71  Tenn.,  341; 
Gaines  v.  Horrlgan,  72  Tenn..  611;  Williams  v.  State,  74  Tenn., 
558;  Brewer  v.  Huntingdon,  86  Tenn.,  787;  State,  ex  rel.,  v. 
Algood,  87  Tenn.,  163;  Nelson  v.  Haywood  County,  91  Tenn., 
596;  Railroad  v.  Telegraph  Co.,  101  Tenn.,  66;  and  numerous 
cases  from  other  States  cited  in  the  opinion  on  pages  10-18. 
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8.  SAMS.  Same.  Act  signed  by  speaken  and  approved  by 
governor  is  properly  passed,  unless  contrary  is  shown  by 
journals;  case  in  Judgment. 
An  act  signed  by  the  speakers  of  the  senate  and  house,  and  ap- 
proved by  the  governor,  will  be  treated  as  properly  passed, 
unless  the  contrary  is  shown  by  the  journals,  and  the  contrary 
is  not  so  shown  where  the  house  journal  fails  to  show  that  it 
was  signed  by  the  speaker  m  open  session.    {Patt,  pp.  6-15.) 

_  See  citations  under  first  headnote. 

8.  TBLBOBAFHS  AND  TELBPHONBS.  Telegraph  corpora- 
tion cannot  do  a  telephone  business  under  its  telegraph 
charter. 
A  telegraph  corporation  is  not  authorized  to  Install  a  telephone 
plant  or  system  and  do  a  telephone  business  under  a  telegraph 
charter.    {Post,  pp.  15-23.) 

Code  of  1858  cited:     Sec.  1316. 

Acts  cited  and  construed:  1849-50,  ch.  Ill;  1875,  ch.  142,  sec.  8; 
1885,  ch.  66;  1889,  ch.  204. 

Cases  cited  and  approved:  Richmond  v.  Telephone  Co.,  174  IT.  S., 
761;  Toledo  v.  Telegraph  Co.,  46  C.  C.  A.,  111. 

4.  TBLBPHONE  00BP0BATI0N8.  For  transmission  of  mes- 
sages were  not  authorized  before  Acts  of  1907,  ch.  184. 

Before  the  passage  of  the  Talbert  bill  (Acts  1907,  ch.  184).  there 
was  no  statute  in  Tennessee  authorizing  the  incorporation  of 
telephone  companies  for  the  transmission  of  messages.  (Poit, 
pp.  18,  19.) 

Acts  cited  and  construed:  1875,  ch.  142»  sec.  8;  1888,  ch.  232; 
1885,  ch.  66. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  ALI4I8ON,  Chaseellor. 
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Baxtbbs  and  Lukb  Lba,  for  complainant. 

Hill  MoAusteb  and  J.  C.  Bradfokd,  for  defendant. 


Mb.  JusnoB  Wilkes  delivered  the  opinion  of  the 
Conrt 

The  complainant  is  a  telegraph  company,  organized 
on  the  26th  of  January,  1906,  under  section  8,  c  142,  p. 
243,  Acts  1876. 

.  It  sought  to  enter  the  city  of  Nashville  with  its  lines 
and  plant,  and  was  denied  the  right  to  use  the  streets 
and  alleys  of  the  city  for  that  purpose  by  the  mayor  and 
city  council.  This  bill  is  to  enjoin  the  mayor  and  city 
council,  which  will  be  hereafter  referred  to  as  the  city, 
from  preventing  said  entrance  and  occupying  the  streets, 
alleys,  avenues,  squares,  and  public  thoroughfares,  by 
placing  thereon  poles,  wires,  cross-arms,  guides,  braces, 
and  other  necessary  fixtures,  for  the  installation  and 
operation  of  its  system  or  plant  in  the  city  of  Nashville. 

An  injunction  was  granted,  which  was  afterwards  dis- 
solved. An  answer  was  filed,  proof  was  taken,  and  on 
final  hearing  the  chancellor  refused  to  grant  the  relief 
prayed  for,  and  dismissed  complainant's  bill;  and  the 
complainant  appealed.  The  court  of  chancery  appeals 
reversed  the  holding  of  the  chancellor,  and  the  city  has 
appealed  to  this  court. 

The  purpose  of  the  company  is  stated  in  the  bill  and 
charter  to  be  to  construct  a  tel^raph  line  from  Frank- 
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lin,  in  Williamson  county,  to  Goodlettsville,  in  David- 
son connty,  and  in  doing  so  it  claims  the  right  by  law 
to  erect  all  necessary  fixtures  along  the  line  of  any  pub- 
lic highway,  or  the  streets  of  any  village  or  city,  or 
any  lands  belonging  to  the  State,  free  of  charge;  and 
such  is  the  provision  of  its  charter. 

It  proposes,  not  only  to  pass  over  the  streets,  alleys, 
and  highways  of  the  city,  but  to  install  not  less  than 
thirty  instruments  therein,  with  the  latest  improvements, 
appliances,  and  inventions,  for  the  operation  of  a  tele- 
phone system  or  business  in  the  city,  and  between  the 
city  and  other  points  beyond  its  limits. 

Its  purpose  is  thus  expressed  in  section  4  of  the  bill : 
^^Complainant  purposes  and  intends  to  erect  its  poles  and 
wires  over  and  along  the  streets  and  alleys  of  the  several 
cities  hereinbefore  mentioned,  and  the  highways  and 
public  roads  connecting  them,  for  the  purpose  of  estab- 
lishing numerous  terminals  or  stations,  where  it  will 
receive  and  transmit  messages  over  its  own  lines  to  any 
address  within  the  city  of  the  forwarder,  or  in  any  of 
the  aforesaid  cities,  or  to  transmit  said  message  by  means 
of  intertrafflc  arrangements  with  other  telegraph  com- 
panies, which  are  being  negotiated  successfully  at  pres- 
ent, to  the  cities  throughout  the  country.  ...  It 
will  establish  at  its  public  and  private  stations  both  tele- 
graph and  telephone  instruments^  utilizing  the  latest  im- 
provements and  inventions  in  the  science  of  telegraphy, 
which  permit  the  same  wire  to  be  used  at  the  same  time 
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for  the  transmission  of  messages  through  both  of 
instruments." 

The  city  in  its  answer  says  that  it  has  not  granted  or 
given  any  permit  or  license  to  complainant  to  occupy  the 
city,  and  that  it  is  barred  from  doing  so  by  an  ordinance 
of  the  city^  which  is  in  these  words : 

**It  shall  be  unlawful  for  any  person,  firm,  or  compa- 
ny, or  corporation,  to  erect  and  run  wires  along,  over,  or 
through  the  streets  or  alleys  of  the  city,  or  over  the  pri- 
vate property  or  grounds  of  any  person  in  the  city,  for 
signalling  or  electrical  purposes,  without  first  obtaining 
the  consent  of  the  mayor  and  city  council  to  do  so ;  and 
any  person,  firm,  etc.,  who  shall  violate  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor  and 
fined  before  the  judge  of  tiie  city  court,  not  less  than  |25 
nor  more  than  |50  for  each  offense/' 

The  contention  of  the  city  is,  in  brief,  thatnotel^raph 
or  telephone  company  can  occupy  its  streets,  without 
first  obtaining  its  consent,  and  that  under  its  charter, 
being  chapter  204,  p.  405,  Acts  1899,  it  has  the  right  to 
prescribe  the  mode  and  manner  in  which  a  franchise,  or 
permit,  shall  be  granted  by  the  city. 

Complainant  claims  the  right  to  occupy  the  streets  of 
the  city,  without  its  consent,  and  over  its  protest,  under 
chapter  111,  p.  303,  Acts  1849-50,  section  1316,  Code 
1858,  section  8,  c.  142,  p.  243,  Acts  1875,  and  chapter  66, 
p.  120,  Acts  1885. 

The  Ck)de  of  1858,  following  the  act  of  1849-50,  pro- 
vided that  any  person  or  corporation  may  ^^construct  a 
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telegraph  line  along  the  public  highways  and  streets  of 
this  State  or  other  lands  belonging  to  the  State,  free  of 
charge,  .  .  .  and  may  erect  the  necessary  fixtures 
therefor/' 

The  act  of  1875  provides  that  a  tel^raph  corporation 
may  construct  a  tel^raph  line  and  erect  the  necessary 
fixtures  along  the  line  of  any  public  highway,  the  streets 
of  any  city  or  village,  etc. 

Acts  1885,  p.  120,  c.  66,  provides  that  "any  person  or 
corporation,  organized  by  virtue  of  the  laws  of  this 
State,  .  .  .  for  the  puri)ose  of  transmitting  intelli- 
gence by  magnetic  telegraph  or  telephone,  or  other  sys^ 
tem  of  transmitting  intelligence,  the  equivalent  there- 
of which  may  be  hereafter  invented  or  discovered,  may 
construct,  operate,  and  maintain  such  telegraph,  tele- 
phone, or  other  line  necessary  for  the  speedy  transmis- 
sion of  intelligence,  along  and  over  the  public  highways 
or  streets  of  the  cities  and  towns  of  this  State,''  etc. ;  **but 
the  ordinary  use  of  such  public  highways,  streets,"  etc., 
"shall  not  be  obstructed,"  etc. 

It  is  said  that  this  latter  act  is  unconstitutional. 

The  objection  is  that  it  does  not  appear  from  any  en- 
try on  the  journal  of  the  house  of  representatives  that 
it  was  ever  signed  by  the  speaker  of  the  house  in  oi>en 
session. 

The  constitutional  provision  brought  in  question  is 
section  18  of  article  2,  and  is  in  these  words :  "No  bill 
shall  become  a  law  until  it  shall  have  been   .   •   •   signed 
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by  the  respective  speakers  in  open  session,  the  fact  of 
such  signing  to  be  noted  on  the  journals/'  etc. 

This  provision  has  been  before  this  court  on  several 
occasions;  but  we  consider  its  proper  construction  as 
still  an  open  question. 

In  Railroad  v.  Telegraph  Company,  101  Tenn.,  66,  46 
S.  W.,  571,  41  L.  R.  A.,  403,  the  constitutionality  of  this 
same  act  was  challenged  upon  the  same  ground ;  but,  it 
not  being  necessary  to  pass  upon  it,  the  court  declined 
to  do  so,  saying  that  it  was  a  question  of  grave  difficulty 
and  doubt. 

The  facts  are  that  the  act  as  enrolled  and  deposited  in 

the  office  of  the  secretary  of  state  is  signed  by  both  the 

speaker  of  the  senate  and  the  house,  and  is  approved  by 

the  governor,  and  it  so  appears  in  the  Acts  published  by 

!  the  authority  of  the  State.  There  is  no  entry  on  the  house 

I  journal  showing  that  this  act  was  signed  by  the  speaker 

of  the  house  in  open  session ;  but  there  is  an  entry  on  the 
house  journal  showing  that  the  bill  was  transmitted  to 
the  house  from  the  senate  for  the  signature  of  its  speak- 
er, on  the  afternoon  of  March  24,  1885,  and  there  is  an 
entry  on  the  senate  journal  on  the  same  afternoon  re- 
cording a  message,  signed  by  the  clerk  of  the  house,  and 
stating  that  the  said  act  had  been  signed  by  the  speaker 
of  the  house  of  representatives.  And  the  senate  journal 
contains  a  further  entry  that  the  bill  was  signed  by  the 
speaker  of  the  senate. 

We  refer  to  the  following  cases  as  bearing,  more  or 
less,  upon  the  question. 
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In  State  v.  McConnell,  71  Tenn.,  341,  the  court,  in  dis- 
cussing whether  a  statute  enrolled  and  signed  by  the 
respective  speakers,  and  approved  by  the  governor,  could 
be  attacked  on  account  oT  procedure  in  its  enactmentand 
the  journals  looked  to,  said :  "The  bill  concedes  that  the 
act  under  consideration  was  signed  by  the  i^eakers  of 
both  houses  of  the  legislature  and  by  the  governor.  Un- 
der these  circumstances,  the  presumption  in  favor  of 
the  regularity  of  the  passage  of  the  act,  through  all  its 
stages,  is  so  strong,  that  the  mere  failure  of  the  journal 
of  the  senate  to  show  a  second  reading,  if  the  fact  be  that 
way,  would  not  affect  its  validity,  but  would  be  treated 
as  a  mere  clerical  omission." 

In  the  case  of  Oaines  v.  Horrigan,  72  Tenn.,  611,  the 
court  said :  "Many  authorities  are  referred  to  to  show 
that  notwithstanding  an  act  has  the  signature  of  the 
two  speakers  and  the  approval  of  the  governor,  and  is 
published  by  the  proper  authority,  nevertheless  the  court 
may  look  to  the  journals  of  the  two  houses;  and  if  from 
them  it  appears  that  the  bill  was  not  constitutionally 
passed,  the  act  must  be  declared  void.  Such  seems  to  be 
the  decided  weight  of  authority." 

In  Williams  v.  State,  74  Tenn.,  553,  the  court  said: 
"The  only  question,  therefore,  that  is  raised  by  these 
facts  is  whether  the  failure  of  the  journal  of  the  house 
to  show  affirmatively  that  the  bill  received,  on  its  third 
reading,  the  constitutional  majority,  is  fatal.  The  rule 
is  that  the  journals  may  be  looked  to  in  order  to  deter- 
mine whether  the  bill  was  in  fact  passed,  but  the  very 
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reasonable  presumption  must  be  made  in  favor  of  a  legis- 
lative body  acting  in  the  apparent  performance  of  its 
legal  function/' 

In  Brewer  v.  Mayor,  86  Tenn.,  737,.  9  B.  W.,  168,  the 
court,  in  deciding  the  same  question,  said:  "We  hold 
now  that  irr^ularities  will  be  cured  and  omissions  sup- 
plied by  presumptions ;  but,  where  it  appears  that  a  bill 
was  rejected,  the  journal  entry  so  showing  cannot  be 
disregarded,  and  the  act  is  void.'' 

In  the  case  of  State,  ew  rel.,  v.  Algood,  87  Tenn.,  163, 10 
S.  W.,  310,  the  senate  journal  showed  that  the  staiite  in 
question  had  been  rejected  in  the  senate,  and  that  a  mo- 
tion to  reconsider  had  been  entered;  and  though  there 
was  no  record  of  any  action  on  the  motion  to  reconsider, 
the  court  held  that  the  act  would  be  presumed  to  have 
been  regularly  called  up  and  favorably  acted  upon.  The 
court  said :  "We  think  the  rule  well  settled  that,  where 
the  journal  does  not  affirmatively  show  the  defeat  of  the 
bill,  every  reasonable  presumption  and  inference  will  be 
indulged  in  favor  of  the  regularity  of  the  passage  of  an 
act  subsequently  signed  in  open  session  by  the  speaker." 

This  case  was  cited  with  approval  in  "Nelson  v.  Hay- 
wood  County,  91  Tenn.,  596,  20  S.  W.,  1,  as  was  also  a 
quotation  from  Field  v.  Clarke,  143  U.  S.,  649,  12  Sup. 
Ct,  495,  36  L.  Ed.,  294 ;  the  court  holding  in  regard  to  an 
irregularity  in  the  enactment  of  a  statute  that  it  would 
not  presume  that  the  legislature  was  derelict  in  such  an 
important  particular. 

Many  cases  from  other  States  may  be  cited  holding 
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similar  doctrines,  such  as  Sherman  v.  Story,  30  Cal., 
253,  89  Am.  Dec,  93;  Week^  v.  Smith,  81  Me.,  538,  18 
Atl.,  325 ;  Hunt  v.  Wright,  70  Miss.,  298, 11  South.,  608 ; 
Standard  Cable  Co.  v.  Attorney-General,  46  N.  J.  Eq., 
270,  19  Atl.,  733,  19  Am.  St  Rep.,  394 ;  State  v.  Young, 
32  N.  J.  Law,  29 ;  State  v.  Glenn,  18  Nev.,  34, 1  Pac.,  186 ; 
State  V.  Sicift,  10  Nev.,  176,  21  Am.  Rep.,  721 ;  Speer  V. 
Plankroad,  22  Pa.,  376 ;  Day  L.  d  C.  Co.  v.  State,  68  Tex., 
536,  4  S.  W.,  865 ;  Ex  parte  Tipton,  28  Tex.  App.,  438, 
13  S.  W.,  610,  8  L.  R.  A.,  326;  Williams  v.  Twylor,  83 
Tex.,  667, 19  S.  W.,  156 ;  State,  ex  rel.,  v.  Joiies,  6  Wash., 
452,  34  Pac,  201,  23  L.  R.  A.,  340. 

In  State  v.  Young,  supra,  it  is  said :  "Can  any  one  de- 
ny, that,  if  the  laws  of  the  State  are  to  be  tested  by  a  com- 
parison with  these  journals,  so  imperfect,  so  unauthenti- 
cated,  that  the  stability  of  all  unwritten  law  will  be 
shaken  to  its  very  foundation.  It  is  scarcely  too  much 
to  say  that  the  legal  existence  of  almost  every  legisla- 
tive act  would  be  at  the  mercy  of  all  persons  having  ac- 
cess to  these  journals ;  for  it  is  obvious  that  any  law  can 
be  invalidated  by  the  interpolation  of  a  few  lines,  or  the 
obliteration  of  one  name  and  the  substitution  of  another 
in  its  stead.  I  cannot  consent  to  expose  the  State  legis- 
lature to  the  hazard  of  such  probable  error  or  facile 
fraud." 

In  Sherman  v.  Story,  supra,  it  is  said:  "Better,  far 
better,  that  a  provision  should  occasionally  find  its  way 
into  the  statutes  through  mistake,  or  even  fraud,  than 
that  every  act.  State  and  national^  should  at  any  and  all 
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times  be  liable  to  be  put  in  issue,  and  impeached  by  the 
journals,  loose  papers  of  the  legislature,  and  parol  evi- 
dence. Such  a  state  of  uncertainty  in  the  statutes  would 
lead  to  mischief,  absolute  and  intolerable.'' 

In  Weeks  v.  Smith,  supra,  the  court  said:  **L^is- 
lative  journals  are  made  amid  confusion  of  the  dispatch 
of  business,  and  are  therefore  much  more  likely  to  con- 
tain errors  than  the  certificates  of  the  presiding  ofBicers 
are  to  be  untrue.  Moreover,  public  policy  requires  that 
the  enrolled  statutes  of  our  State,  fair  upon  their  face, 
should  not  be  put  in  question  after  the  public  had  given 
faith  to  their  validity.  No  man  should  be  required  to 
hunt  through  the  journals  of  the  legislature  to  determine 
whether  a  statute,  properly  certified  by  the  speaker  of 
the  house  and  the  president  of  the  senate,  and  approved 
by  the  governor,  is  a  statute  or  not.'' 

Of  the  forty-six  constitutions  adopted  by  the  different 
States  of  the  Union  and  the  United  States,  the  following 
States,  to  wit,  Alabama,  Colorado,  Missouri,  Montana, 
North  Dakota,  South  Dakota,  Tennessee,  Texas,  Utah, 
and  Wyoming,  have  provisions  in  their  constitutions  re- 
quiring that  the  fact  of  signing  of  bills  by  the  speakers 
shall  be  entered  on  the  legislative  journals. 

The  language  of  this  section  of  the  constitution  of 
Tennessee  of  1870  is  as  follows : 

'*No  bill  shall  become  a  law  until  it  .  .  .  shall  have 
been  signed  by  the  respective  speakers  in  open  session, 
the  tsLCt  of  such  signing  to  be  noted  on  the  journal." 

The  language  of  this  clause  in  each  of  the  other  nine 
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constitntions  containing  similar  provision  employs  the 
word  "shalP  in  a  manner  similar  to  that  shown  by  the 
following  quotation  from  section  38  of  article  3  of  the 
constitution  of  Texas : 

"The  presiding  officer  of  each  house  shall,  in  the  pres- 
ence of  the  house  over  which  he  presides,  sign  all  bills 
and  joint  resolutions  passed  by  the  legislature,  after 
their  titles  have  been  publically  read  before,  and  the  fact 
of  such  signing  shall  be  entered  on  the  journal." 

This  particular  clause  in  the  constitutions  of  the  ten 
States  named  above  has  been  judicially  construed  in 
Colorado,  Missouri,  Montana,  Texas,  and  Wyoming.  In 
re  Roberts  (1881),  5  Colo.,  525;  State  v.  Mcuson  (19.00), 
55  S.  W.,  637,  155  Mo.,  486;  State  v.  Mead,  71  Mo.,  271; 
State  V.  liong,  21  Mont,  26,  52  Pac,  645 ;  Htmt  v.  State, 
22  Tex.  App.,  396 ;  State  v.  Swan,  7  Wyo.,  166,  51  Pac, 
209,  40  L.  R.  A.,  195,  75  Am.  St.  Rep.,  889 ;  State  v.  Oil- 
lespie,  12  Wyo.,  284,  75  Pac,  1135 ;  State  v.  Cahill,  12 
Wyo.,  225,  75  Pac,  433. 

In  the  case  of  In  re  Roberts,  supra,  and  the  two  cases 
for  Missouri — State  v.  Mason,  and  State  v.  Mead — ^the 
courts  held  squarely  that  the  clauses  of  the  constitution 
of  Colorado  and  Missouri,  respectively,  requiring  that 
the  fact  of  the  signing  of  the  bills  by  the  speakers  shall 
be  entered  on  the  journal,  were  clearly  directory  and  not 
mandatory. 

In  the  case  of  In  re  Roberts,  supra,  was  construed 
section  26  of  article  5  of  the  Colorado  constitution,  which 
provides  that: 
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"The  presiding  officer  of  each  house  shall,  in  the  pres- 
ence of  the  house  over  which  he  presides,  sign  all  bills 
and  joint  resolutions  passed  by  the  general  assembly, 
after  their  titles  shall  have  been  publicly  read,  immedi- 
ately before  signing ;  and  the  fact  of  signing  shall  be  en- 
tered on  the  journal." 

The  court  said:  "In  respect  to  the  other  objection 
that  it  does  not  appear  by  the  record  that  the  bill  was 
signed  by  the  speaker  in  the  presence  of  the  house,  we 
must  hold  that  section  26  of  article  5  of  the  constitu- 
tion  is  directory  merely,  in  so  far  as  it  relates  to  the  re- 
quirement that  the  fact  of  signing  shall  be  entered  on 
the  journal." 

In  the  case  of  State  v.  Long,  supra,  although  section 
29  of  article  3  of  the  constitution  provides,  "The  provis- 
ions of  this  constitution  are  mandatory  or  prohibitory 
unless  by  express  words  they  are  declared  to  be  other- 
wise," and  section  27  of  article  6  provides  that  "the  pre- 
siding officer  of  each  house  shall,  in  the  presence  of  the 
house  over  which  he  presides,  sign  the  bills  and  joint 
resolutions  passed  by  the  legislative  assembly,  immedi- 
ately after  their  titles  have  been  publicly  read  and  the 
fact  of  signing  shall  be  at  once  entered  on  the  journal," 
the  court  held  the  act  in  question  valid  and  constitu- 
tional, saying : 

"The  journal  omitted  to  show  the  fact  that  the  bill  in 
question  was  signed  by  the  presiding  officer  of  each 
house.  The  enrolled  bill  bears  the  signature  of  such  pre- 
siding officers^  and  appellants  do  not  av^  or  argue  that 
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the  bill  was  not,  as  a  fact,  duly  signed  by  sach  presid- 
ing officers.  The  presumption  is  that  the  l^slatore 
and  the  officers  thereof  did  their  duty  and  that  the  en- 
rolled bill  was  regularly  passed/' 

A  careful  analysis  of  section  18  of  article  2  of  onr  con- 
stitution shows  that  it  contains  fire  clauses  using  the 
language  ordinarily  construed  to  be  mandatory : 

First,  every  bill  shall  be  read  once  on  three  different 
days,  and  passed  each  time  in  the  house  where  it  origi- 
nated, before  transmission  to  the  other. 

Second,  no  bill  shall  become  a  law  until  it  shall  have 
been  read  and  passed  on  three  different  days. 

Third,  until  it  shall  have  received  on  its  final  i)assage 
in  each  house  the  assent  of  a  majority  of  all  the  members 
to  which  that  house  shall  be  entitled  under  this  consti- 
tution. 

Fourth,  until  it  shall  have  been  signed  by  the  respec- 
tive speakers  in  open  session. 

Fifth,  until  it  shall  have  received  the  approval  of  the 
governor,  or  passed  without  it,  as  otherwise  provided 
for. 

And  each  of  these  five  mandates  was  expressed  by  the 
use  of  the  mandatory  word  ^^shall,''  an  equivalent  of  the 
word  "musf 

Hedged  in  between  the  fourth  and  fifth  clauses  is  the 
provision  of  the  "fact  of  such  signing  [referring  to  the 
signing  by  the  speaker]  to  be  noted  on  the  journal.*^ 

The  use  of  the  mandatory  "shall"  in  the  first  four, 
the  substitution  for  it  of  the  suggestive  or  directory  "to 
be"  in  this  clause,  and  the  immediate  return  to  the  use 
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of  the  mandatary  "shall"  in  the  sixth  clause  of  this  sec- 
tion, indicates  that  the  framers  of  this  section  of  the  con- 
stitution made  a  distinction  between  the  several  require- 
ments prescribed  therein  and  used  apt  words  to  express 
this  distinction. 

An  opposite  view  and  contrary  holding  would  lead  to 
confusion  and  disastrous  results,  in  view  of  our  legisla- 
tive history.  It  would  put  it  in  the  power  of  the  jour- 
nal clerk  of  either  house,  by  design  or  negligence,  to 
nullify  any  legislation,  no  matter  how  important,  by 
simply  omitting  the  necessary  entry  upon  the  journal,  or 
erasing  or  changing  an  entry  already  made;  and  this 
latter  could  easily  be  done,  inasmuch  as  bills  are  simply 
referred  to  by  their  number. 

It  appears  from  the  certificate  of  the  secretary  of  state 
that  the  omission  we  are  now  considering  is  made  in  176 
acts  passed  at  nine  sessions  of  the  general  assembly. 
Many  of  these  are  the  most  important  laws  upon  our 
statute  books.  Public  policy,  therefore,  suggests  that 
this  provision  of  the  constitution  should  be  held  to  be 
merely  directory,  and  not  mandatory;  and  such  is  our 
construction.  Acts  bearing  the  signature  of  the  speak 
ers,  and  approved  by  the  governor,  will  be  treated  as 
properly  passed,  unless  the  contrary  is  shown  by  the 
joumal& 

We  are  of  opinion,  therefore,  that  the  act  in  question 
is  not  unconstitutional  because  of  the  defect  pointed  out 
and  complained  of. 

It  is  next  said  that  a  body  incorporated  as  a  telegraph 
company  is  not  authorized  to  do  a  telephone  business, 
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and  that  there  is  no  statute  in  Tennessee  authorizing 
the  incorporation  of  a  telephone  company. 

It  is  replied  to  this  that  the  telephone  and  telegraph 
are  one  and  the  same  thing,  based  upon  the  same  princi- 
ple, and  that  the  telephone  is  simply  an  improved  tele- 
graph. 

Looking  at  this  question  from  a  scientific  standpoint, 
we  think  that  this  is  true ;  but  it  is  apparent,  and  must 
be  conceded,  that  quite  a  diflference  exists  between  tele- 
graph and  telephone  systems  in  matters  and  particulars 
that  affect  the  issues  in  this  case. 

A  telegraph  system  does  not  require  so  many  wires, 
poles,  and  fixtures  as  does  a  telephone  system.  In  a 
city  like  Nashville  a  telegraph  would  require  but  one  or 
two  lines  and  rights  of  way  for  purposes  of  entrance  and 
exit.  It  would  have  but  few  stations,  from  which  mes- 
sages would  be  delivered  to  the  various  parts  of  the  city 
by  messengers. 

A  telephone  system,  however,  to  be  effective,  requires, 
not  only  rights  of  way  to  enter  and  leave  the  city,  but 
also  to  occupy  all  its  streets  and  alleys,  and  to  enter  its 
business  houses,  residences,  and  other  places,  thus  mak- 
ing it  necessary  to  use  many  poles  and  wires  and  other 
fixtures,  in  order  to  do  the  business  expected  of  it.  It 
must  therefore,  necessarily,  make  use  of  the  streets  and 
alleys  generally  of  the  city,  and  incumber  them  with  a 
network  of  wires  and  poles  and  fixtures,  to  a  much 
greater  extent  than  a  telegraph  system  would  do. 

It  is  said  that  telegraphs,  telephones,  and  commercial 
railroads  stand  upon  a  different  footing  from  street  car 
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systems,  since  the  latter  are  necessarily  local,  and  their 
control  affects  ,the  inhabitants  of  the  city ;  but  it  must 
not  be  forgotten  that  telegraphs,  telephones,  and  com- 
mercial roads  may  use  the  city's  streets  as  a  mere  way  of 
passage  through  the  city  from  point  to  point,  or  for  the 
purpose  of  doing,  in  addition,  a  local  business. 

It  has  been  held  that  a  commercial  railroad  may,  un- 
der restrictions,  occupy  the  streets  of  a  city,  without  its 
consent;  but  it  has  not  been  held  that  it  may  use  the 
streets  and  alleys  generally  for  the  purpose  of  side 
tracks,  switches,  spurs,  and  loops,  or  to  lay  a  network 
of  rails  through  the  various  thoroughfares  of  the  city, 
and  thus  incumber  them  for  purposes  of  ordinary  use. 

It  is  difficult  to  see  why  a  telegraph  or  telephone  com- 
pany, in  the  prosecution  of  its  local  business  within 
the  limits  of  the  city,  should  not  be  subject  to  the  con- 
trol of  the  same,  in  the  same  manner  as  is  a  street  car  sys- 
tem ;  and  it  is  not  unreasonable  to  hold  that  while  a  tele- 
phone or  telegraph  line,  like  a  commercial  railroad,  may 
pass  through  a  city  over  its  streets,  yet,  when  it  stops  to 
do  a  local  business,  it  must  do  like  the  local  enterprise — 
submit  to  the  control  of  the  city  as  to  all  business  done 
within  its  limits. 

Complainant  in  this  cause  is  claiming  the  right,  and 
asserting  its  purpose,  to  do  a  local,  as  well  as  a  long- 
distance or  foreign,  business.  While  there  are  material 
diflferences  between  telegraph  and  telephone  companies, 
and  in  the  manner  in  which  they  are  operated,  we  feel 
called  upon  only  to  note  such  differences  as  may  be 
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deemed  material  to  the  city,  because  of  the  occupation  of 
its  streets. 

To  the  differences  already  adverted  to  may  be  added 
the  greater  danger  to  human  life,  caused  by  the  network 
of  telephone  wires,  which  are  liable  to  become  displaced, 
broken,  or  defective,  and  to  cross  the  wires  of  telegraph 
and  electric  light  companies,  causing  death  or  injury  to 
persons  passing  along  the  street,  to  whom  the  city  owes 
the  duty  of  protection ;  also,  the  increased  risk  of  flres, 
caused  by  defective,  broken,  or  crossed  wires,  caused  by 
their  blowing  down  in  storms,  and  the  blocking  of  the 
streets  by  fallen  poles  and  tangled  wires.  These  and 
other  incidents  of  telephone  operations  impose  on  the 
streets  of  the  city  a  burden  which  a  telegraph  company 
does  not,  and  from  the  very  nature  of  things  cannot  do. 

Not  until  the  passage  of  the  Talbert  bill  has  there  been 
any  authority  under  our  statutes  to  incorporate  a  tele- 
phone company,  whose  purpose  it  is  to  transmit  mes- 
sages as  complainant  proposes  to  do.  It  is  true  that  the 
act  of  1883  authorized  charters  for  telephone  companies, 
but  that  act  simply  gave  such  companies  the  power  to 
manufacture  electricity  for  telephone  purposes  —  that 
is,  to  erect  and  install  power  houses — but  gave  no  au- 
thority to  erect  a  pole,  or  to  string  a  wire,  or  to  install  a 
plant  for  the  transmission  of  messages. 

When  the  act  of  1849-50  was  passed,  telephones  were 
not  invented,  and  when  the  act  of  1875  was  passed  the 
invention  had  not  ^assumed  a  practical  shape.  In  its 
legislation  at  these  dai^es,  with  regard  to  telegraphs,  the 
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general  assembly  did  not  have  in  view  telephones;  and 
since  that  date  they  have  in  our  legislation  been  recog- 
nized as  separate  matters,  closely  connected,  to  be  sure, 
but  different  in  many  respects.  To  illustrate:  Our 
revenue  laws  tax  them  separately,  and  as  distinct  projy- 
erty,  and  on  a  different  basis;  telegraphs  being  taxed 
upon  their  length  of  wires,  while  telephones  are  taxed  on 
the  number  of  boxes  and  the  population  of  the  city. 

Their  modes  and  apparatus  are  different.  Skilled  ex- 
perts, only,  can  operate  the  telegraph;  but  any  child 
may  operate,  or  assist  in  operating,  the  telephone.  Only 
the  employees  of  the  telegraph  can  manipulate  its  in- 
struments and  understand  its  signals;  but  all  the  pa- 
trons and  the  public  generally  cooperate  with  the  em- 
ployees of  the  telephone  in  its  use.  The  telephone  trans- 
mits the  human  voice.    The  telegraph  does  not. 

But  the  complicated,  burdensome,  dangerous  charac- 
ter of  its  structure  and  fixtures  is  the  feature  of  the 
telephone  system  which  makes  it  cumbersome  upon  the 
streets  of  the  city,  and  makes  it  necessary  that  it  should 
be  under  the  control  and  supervision  of  the  city,  whose 
duly  it  is  to  keep  the  streets  safe  and  to  protect  the  lives 
and  property  of  its  citizens. 

A  telephone  company  has  no  more  right  to  occupy  the 
streets  under  a  telegraph  charter  than  a  street  car  com- 
I>any  would  have  under  an  interurban,  or  commercial, 
railroad  charter. 

We  are  of  opinion,  therefore,  that  complainant  cannot 
operate  a  telephone  system,  such  as  it  proposes,  in  the 
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city  of  Nashville,  under  the  authority  and  power  given 
to  it  as  a  telegraph  corporation. 

The  exact  question  was  involved  and  passed  upon  di- 
rectly in  the  leading  case  of  Richmond  v.  Southern  Bell 
Tel.  Go.,  174  U.  S.,  761, 19  Sup.  Ct,  778,  43  L.  Ed.,  1162. 
In  that  case,  the  telephone  company  installed  its  plant 
upon  the  streets  and  within  the  city  of  Richmond,  Va- 
ginia,  by  the  consent  and  under  a  grant  from  the  city  au- 
thorities. The  company  afterwards  had  a  disagreement 
with  the  city,  and  the  latter  revoked  its  permission  to  the 
company  to  use  the  streets  for  telephone  purposes;  and 
the  company  sought  to  compel  the  city  to  allow  the  use 
of  the  streets  for  that  purpose.  The  telephone  company 
was  operating  under  a  power  conferred  by  congress  upon 
telegraph  companies,  and  it  was  insisted  that  it  had  no 
right  under  such  authority  to  operate  a  telephone  sys- 
tem. 

The  supreme  court  of  the  United  States,  reversing  the 
court  below,  said : 

"It  may  be  that  the  public  policy  intended  to  be  per- 
mitted by  the  act  of  congress  of  1866  would  suggest  the 
granting  to  telephone  companies  of  the  rights  and  privi- 
leges accorded  to  telegraph  companies.  And  it  may  be, 
if  the  telephone  had  been  known  and  in  use  when  that 
act  was  passed,  the  congress  would  have  embraced  with- 
in its  provisions  companies  employing  instruments  for 
electrically  transmitting  articulated  speech.  But  the 
question  is,  not  what  the  congress  might  have  done  in 
1866,  nor  what  it  may  or  ought  now  to  do,  but  what  was 
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» 

in  its  mind  when  enacting  the  statute  in  question.  Noth- 
ing was  distinctly  known  of  any  device  by  which  articu- 
late speech  could  be  electrically  transmitted  or  received 
between  different  points^  more  or  less  distant  from  each 
other,  nor  of  companies  organized  for  transmitting  mes- 
sages in  that  mode.  Bell's  invention  was  not  made  pub- 
lic until  1876.  Of  the  different  modes  now  employed  to 
electrically  transmit  messages  between  distant  points, 
congress,  in  1866,  knew  only  of  the  invention  then  and 
now  popularly  called  the  "telegraph."  When,  therefore, 
the  act  of  1866  speaks  of  telegraph  companies,  it  could 
have  meant  only  such  companies  as  employed  the  means 
then  used  or  embraced  by  existing  inventions  for  the 
purpose  of  transmitting  messages  merely  by  the  sounds 
of  instruments  and  by  signs  of  writings.  It  is  not  the 
function  of  the  judiciary,  because  of  discoveries  after  the 
act  of  1866,  to  broaden  the  provisions  of  that  act,  so  that 
it  will  include  corporations  or  companies  that  were  not 
and  could  not  have  been  at  that  time  within  the  contem- 
plation of  congress.  If  the  act  be  construed  as  embrac- 
ing telephone  companies,  numerous  questions  are  readily 
suggested.  May  a  telephone  company,  of  right,  and  with- 
out reference  to  the  will  of  the  cities,  construct  and 
maintain  its  wires  in  every  city  in  the  territory  in  which 
it  does  business?  May  the  constituted  authorities  of 
a  city  permit  the  occupancy  only  of  certain  streets  for 
the  business  of  the  company?  May  the  company  of  right 
fill  every  street  and  alley  in  every  city  or  town  in  the 
country  with  poles  over  which  its  wires  are  strung^  or 
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may  the  local  autliorities  forbid  the  erection  of  any  poles 
at  all  ?  May  a  company  run  wireia  into  every  house  of  the 
city,  as  the  owner  or  occupant  may  desire,  or  may  the 
local  authorities  limit  the  number  of  wires  that  may  be 
constructed  and  used  within  its  limits?   .    .   . 

"But  even  if  it  were  conceded  that  no  such  confusion 
would  probably  arise,  it  is  clear  that  the  court  should 
not  construe  an  act  of  congress  relating  in  terms  only  to 
telegraph  companies  as  intended  to  confer  upon  com- 
panies engaged  in  the  telephone  business  any  special 
rights  in  the  streets  of  cities  and  towns  of  the  country, 
unless  such  an  intention  has  been  so  manifested.  The 
conclusion  that  the  act  of  1866  confers  upon  telephone 
companies  the  valued  rights  and  privileges  therein  spe- 
cified is  not  authorized  by  any  explicit  language  used  by 
congress,  and  can  be  justified  by  implication  only.  But 
we  are  unwilling  to  rest  the  construction  of  an  impor- 
tant act  of  congress  upon  implication  merely,  particular- 
ly if  that  construction  might  tend  to  narrow  the  full  con- 
trol always  exercised  by  the  local  authorities  of  the 
States  over  streets  and  alleys  within  their  respective  jur- 
isdiction. If  congress  desires  to  extend  the  provisions  of 
the  act  of  1866  to  companies  engaged  in  the  business  of 
electrically  transmitting  articulate  speech,  ...  let 
it  do  so  in  plain  words.  It  will  be  time  enough,  when 
such  legislation  is  enacted,  to  consider  any  questions  of 
constitutional  law  that  may  be  suggested  by  it." 

See,  also,  Toledo  v.  Western  Union  Tel  Co.,  46  O.  0. 
A.,  Ill,  107  Fed.,  10,  52  L.  R.  A.,  730. 
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We  pretermit  all  discassion  of  the  provisions  and  ef- 
fect of  Acts  1885,  p.  120,  c.  66,  and  also  Acts  1899,  p.  405, 
c.  204,  which  is  the  charter  of  the  city  of  Nashville,  since 
complainant  could  not  at  the  time  the  suit  was  brought, 
nor  at  this  time,  install  a  telephone  plant  and  do  a  tele- 
phone business  under  a  telegraph  charter;  and  this  is 
its  main,  if  not  only,  object  and  purpose. 

We  cannot  for  a  moment  credit  the  theory  that  the 
complainant  intended  to  do  a  tel^raph  business,  except 
in  connection  with  its  telephone  business,  and  as  a  mere 
incident  to  it.  The  idea  of  a  line  from  Franklin  to  Qood- 
lettsville  to  do  a  telegraph  business  alone  is  too  prepos- 
terous to  entertain.  But,  on  the  other  han  1,  the  plead- 
ings and  record,  as  well  as  briefs  of  counsel  and  their 
arguments,  leave  no  ground  for  doubt  that  the  installa- 
tion of  a  telephone  plant  and  the  doing  of  a  telephone 
business  is  the  object  sought  to  be  accomplished,  and 
without  this  there  would  be  no  suit. 

It  follows  that  the  decree  of  the  court  of  chancery  ap- 
peals must  be  reversed,  the  injunction  dissolved,  and 
complainant's  bill  dismissed^  at  its  cost 
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Minnie  Abston,  by  next  friend,  v.  Waldon  Academy.* 
{Nctshville.     December  Term,  1906.) 

1.  OHARITABLB  INSTITUTIOlf  B.  Not  liable  tor  personal  in- 
Juriee  reeulting  from  the  negligence  of  their  officers,  agents, 
trustees,  or  managers,  when. 
A  charitable  Institution  incorporated  for  purely  educational  pur- 
poses and  operated  and  conducted,  from  charitable  bequests,  as 
an  eleemosynary  corporation,  whose  foundations  were  laid  in 
charitable  donations  to  be  held  in  trust  as  a  public  charity,  ac- 
cording to  the  express  will  of  the  donors,  and  whose  whole  prop- 
erty has  come  from  such  charitable  gifts,  and  constitutes  a  char- 
itable use,  is  not  liable  for  personal  injuries  resulting  to  one  of  its 
students  from  its  negligence  in  failing  to  erect  fire  escapes  as 
required  by  city  ordinance  and  State  statute.  Such  charitable 
institutions  are  exempt  from  liability  for  the  negligence  of  their 
officers,  agents,  trustees,  or  managers.  Such  trust  funds  can- 
not be  appropriated  or  applied  to  the  payment  of  damages  for 
injuries  resulting  from  the  negligence  of  the  managers  thereof. 

Acts  cited  and  construed:     1899  ch.,  178. 

Cases  cited  and  approved:  Franklin  v.  Armfield,  2  Sneed,  305; 
Hospital  v.  Ross  (House  of  Lords  Cases),  12  Clark  ft  Finnelly, 
507;  Duncan  v.  Findlater,  6  Clark  ft  Finnelly,  894;  Downes  v. 
Hospital,  101  Mich.,  555;  Insurance  Co.  v.  Boyd,  120  Pa.  St.,  624; 
McDonald  ▼.  Hospital,  120  Mass.,  432;  Benton  ▼.  Hospital,  140 
Mass.,  13;  Perry  v.  House  of  Refuge,  63  Md.,  20;  Parks  v.  Univer- 
sity, 218  111.,  381;  Williamson  v.  School  (Ky.),  23  L.  R.  A.,  200, 
note. 

Cases  cited  and  distinguished:  Merse  Dock  Trustees  ▼.  Oibbs, 
11  House  of  Lords,  686;  Coe  v.  Wise,  5  Best  ft  S.  M.,  440,  4  New 
Rep.,  354;  Olavin  ▼.  Hospital,  12  R.  I.,  411;  Mala  v.  Hospital, 


*As  to  liability  of  charitable  institution  for  negligence,  see  note 
to  Williamson  ▼.  Louisville  Industrial  School  (Ky.),  23  U  R.  A.,  200. 
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97  Va.,  507;  Trevett  v.  Association,  98  Va.,  832;  Sweeney  v. 
Railroad,  10  Allen  (Mass.).  368;  Stewart  v.  Harvard  College, 
12  Allen  (Mass.),  58;  Davis  v.  Church,  129  Mass.,  367. 

8.    SAME.    Same.    Bule  not  qualified  by  requirement  of  pupils  to 
pay  tuition  and  board. 
The  doctrine  stated  in  the  foregoing  headnote  is  not  qualified 
by  the  fact  that  the  corporation  administering  the  trust  re- 
quired its  pupils  to  pay  tuition  and  board.    (Post,  p.  38.) 

Cases  citeil  and  approved:     Andrews  v.  Andrews,  110  111.,  223: 
Parks  v.  University,  218  111.,  381. 

8.  8AMB.  Same.  Bule  not  qualified  by  charter  provision  that  it 
"may  sue  and  be  sued." 
The  doctrine  and  rule  of  exemption  stated  in  the  first  headnote 
is  not  qualified  by  the  fact  that  the  charter  of  incorporation  of 
the  charitable  institution  provides  that  it  ''may  sue  and  be 
sued."  There  is  abundant  scope  for  the  operation  of  this  power 
and  right  without  overturning  the  principle  announced  in  the 
first  headnote.     (Post,  p.   38.) 

Acts  cited  and  construed:    1865-66  (private),  ch.  115,  sec.  2. 

4.  SAME.  Managrers  are  liable  in  damag^es  for  personal  injuries 
resultin^T  from  their  negligent  failure  to  erect  fire  escapes. 
For  personal  injuries  resulting  to  a  student  of  a  charitable  insti- 
tution from  the  negligence  of  the  managers  of  the  institution 
in  failing  to  erect  fire  escapes,  an  action  will  lie  against  them 
for  the  damages.     {Post,  p.  88.) 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Dayidson 
County. — ^JoHN  W.  Childress^  Judge. 
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J.  B.  Daniel  and  Paul  W.    Hoggins,    for   Minnie 
Abston. 

James  Trimble  and  J.    C.    Bradford,   for   Waldon 
Academy. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Conrt 

The  defendant  in  error  is  a  corporation  chartered 
in  1866  by  the  l^islature  of  Tennessee  under  the  name 
and  style  of  the  "Central  Tennessee  Methodist  Episco- 
pal College/'  which  original  name  was  by  subsequent 
enactment  changed  to  that  of  "Waldon  Academy."  This 
institution  was  incorporated  for  purely  education  pur- 
poses in  the  interest  of  the  negro  race,  then  but  recently 
emancipated.  Being  an  eleemosynary  corporation,  it  is- 
sued no  stock,  and  it  has  paid  no  dividends.  Its  founda- 
tions were  laid  in  chaLritable  donations^  and  during  its 
entire  history,  according  to  the  averments  of  the  special 
plea  in  this  cause,  confessed  by  demurrer  to  be*  true,  it 
has  "been  operated  and  conducted  from  bequests,"  and 
"its  grounds,  buildings,  and  trust  funds"  have  come 
from  such  bequests;  the  whole,  "according  to  the  ex- 
pressed will  of  the  donors,"  "to  be  held  in  trust  as  a  pub- 
lic charitv." 

Minnie  Abston,  for  whose  use  this  suit  was  brought, 
was  a  pupil  of  this  institution,  and  on  the  night  of  the 
1 8th  of  December,  1903,  she  occupied  a  room  in  a  three- 
storv  building  erected  by  the  corporation  on  the  Acad- 
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erny  grounds  to  furnish  sleeping  apartments  for  the 
young  girls  in  attendance  upon  the  school,  when  it  took 
fire,  and  in  an  attempt  to  escape  from  the  flames  she 
leaped  from  a  window  on  the  third  floor  and  was  seri- 
ously injured.  This  action  was  brought  to  recover  dam- 
ages for  the  injuries  thus  sustained,  on  the  ground 
that  an  ordinance  of  the  city  of  Nashville,  within  whose 
limits  this  building  stood,-  required  the  erection  of  "suit- 
able and  sufficient  fire  escapes"  on  a  building  of  the 
character  of  the  one  in  question,  and  that  the  same  duty 
was  imposed  by  chapter  178  of  the  Acts  of  the  Legisla- 
tive Session  of  1899,  and  by  reason  of  the  failure 
of  the  corporation  to  erect  fire  escapes  it  was  impossi- 
ble for  the  plaintiff  in  error  to  escape  death,  save  as  she 
did  in  the  manner  above  indicated.  The  question  is: 
Can  such  an  action  be  maintained  where,  if  so,  the  prop- 
erty placed  by  benevolent  parties  under  the  control  of 
this  corporation  for  what  is  well  settled  in  this  State  to 
be  a  charitable  use  {Franklin  v.  Arm  field,  2  Sneed,  305) 
must  be  appropriated  to  its  satisfaction? 

We  are  satisfied  that  neither  on  principle  nor  on  auth- 
ority can  this  be  done.  The  leading  case  on  this  subject 
is  that  of  Feoffees  of  Heriofs  Hospital  v.  Ross  (House 
of  Lords  Cases),  12  Clark  &  Finnelly,  507.  The  facts 
there  were  that  in  1623  one  George  Heriot  by  will  left 
to  the  municipal  authorities  of  the  city  of  Edinburgh  a 
fund  to  be  used  by  them  in  the  purchase  of  lands,  upon 
which  was  to  be  erected  a  hospital  within  the  limits  of 
that  city,  to  be  maintained  in  perpetuity,  for  the  "relief, 
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bringing  up,  and  education  of  such  poor,  fatberiesg  boys, 
freemen's  sons,  of  the  town,"  as  the  means  thus  given 
would  provide  for.  An  applicant,  coming  within  the 
description  of  those  thus  named  by  the  donor,  was  re* 
fused  by  the  authorities  upon  whom  was  devolved  the 
corporate  duty  of  admitting  applicants  to  the  hospital, 
whereupon  he  brought  his  suit  to  recover  damages  for 
his  assumed  wrongful  rejection.  From  the  judgment 
of  the  Scotch  court,  awarding  damages  payable  out  of 
the  trust  funds,  the  case  was  carried  by  writ  of  error 
to  the  House  of  Lords  of  England.  It  was  there  held 
that  a  charitable  institution,  such  as  was  the  one  in 
question,  was  exempt  from  damages  for  negligence  of  its 
trustees.  In  the  course  of  his  opinion  Lord  Cottenham 
used  this  langtmge :  "It  would  be  in  vain  to  search  the 
records  of  this  country  for  any  judgment  of  a  court 
directing  trust  funds  to  be  applied  to  any  purpose  dif- 
ferent from  that  for  which  they  were  originally  given. 
...  It  is  obvious  that  it  would  be  a  direct  violation 
in  all  cases  of  the  purposes  of  a  trust  if  this  could  be 
done,  for  there  is  not  any  person  who  ever  created  a  trust 
that  provided  for  the  payment  of  damages  out  of  it  to 
be  recovered  from  those  that  had  the  management  of  the 
fund.  No  such  provision  has  been  made  here.  There  is 
a  trust,  and  there  are  persons  intended  to  manage  it  for 
the  benefit  of  those  who  are  the  subjects  of  the  charity. 
To  give  damages  out  of  a  trust  fund  would  not  be  to  ap- 
ply it  to  those  subjects  which  the  author  of  the  fund 
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had  in  view,  but  would  be  to  divert  it  to  a  completely 
different  purpose/' 

Lord  Brougham,  in  the  course  of  his  opinion  in  this 
case,  said:  "The  charge  is  that  the  governors  of  the 
hospital  had  illegally  and  improperly  done  the  act  in 
question,  and  because  the  trustee  had  violated  the  statute 
— therefore  what?  Not  that  they  themselves  shall  pay 
the  damages,  but  that  the  trust  fund  which  they  admin- 
ister shall  be  made  answerable  for  their  misconduct. 
The  finding  on  this  point  is  wrong,  and  the  decree  of 
the  court  must  be  reversed.^'  To  like  effect  is  the  opin- 
ion of  Lord  Campbell. 

It  is  said,  however,  by  the  counsel  representing 
the  plaintiff  below  in  this  cause,  that  this  case  was  over- 
ruled by  the  later  case  of  Merse  Dock  Trustees  v.  Gihhs^ 

11  House  of  Lords,  686.  Nowhere  in  the  opinion  of  Mr. 
Justice  Blackburn,  or  those  of  the  Lord  Chancellor  and 
Lord  Westbury,  all  of  which  recommended  an  affirmance 
of  the  judgment  in  the  court  below  against  the  trustees, 
is  the  earlier  case  referred  to.  This  omission,  we  think, 
can  be  accounted  for  only  on  the  ground  that  the  two 
cas(^  were  regarded  as  essentially  dissimilar,  and  that 
the  principle  controlling  in  the  one  was  not  to  be  applied 
in  the  other. 

Mr.  Justice  Blackburn,  in  his  opinion,  traces  the  leg- 
islative historv  of  the  Merse  Docks.  He  said  that  "the 
members  of  the  town  council  of  Liverpool^  and  their 
successors,  were  formed  into  a  corporation  by  the  style 
of  the  ^Trustees  of  the  Liverpool  Docks.'    .     .    .    The 
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powers  of  this  corporation  were  to  be  exercised  by  a 
committee  .  .  .  subject  to  these  provisions.  We  may 
say  that  the  effect  of  the  legislation  was  that  the  dock 
trustees  were  empowered  to  make  and  maintain  docks 
and  warehouses,  which  were  to  be  open  to  the  use  of 
the  public,  paying  dock  rates  for  the  use  of  the  docks 
and  warehouse  rates  for  the  use  of  the  warehouses.  The 
same  accommodation  and  the  same  services  were  to  be 
supplied  to  those  using  the  docks  and  warehouses,  re- 
spectively, that  would  have  been  supplied  by  any  ordin- 
ary dock  and  warehouse  proprietor  to  their  customers." 
The  learned  judge,  after  giving  the  various  acts  of  the 
Parliament  passed  with  regard  to  these  docks,  and  set- 
ting out  the  powers  of  the  trustees,  as  well  as  the  man- 
ner of  the  appropriation  of  the  revenues  derived  by  these 
trustees  from  the  dock  and  warehouse  rates,  then  adds: 
"Now  it  is  obvious  that  a  shipowner  who  pays  dock  rates 
for  the  use  of  docks,  or  the  owner  of  goods  who  pays 
warehouse  rates  for  the  use  of  the  warehouse  and  the 
services  of  the  warehousemen,  is,  as  far  as  he  is  con- 
cerned, exactly  in  the  same  position,  however  the  rates 
may  be  appropriated.  He  pays  the  rates  for  the  dock 
accommodation,  or  for  warehouse  accommodation  and 
service,  and  he  is  entitled  to  expect  that  reasonable  care 
shall  be  taken  that  he  shall  not  be  exposed  to  damage 
in  using  the  accommodation  for  which  he  has 
paid.  It  is  well  observed  by  Mr.  Justice  Miller, 
in  Coe  v.  Wise  (5  Best  &  S.  M.,  440),  4  New 
Rep.,     354,    of  corporations  like  the  present,  formed 
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for  trading  and  other  profitable  purposes,  that 
though  such  corporations  may  act  without  reward  to 
themselves,  yet  in  their  very  nature  they  are  substitu- 
tions on  a  large  scale  for  individual  enterprise.  And 
we  think,  in  the  absence  of  anything  in  the  statutes 
(which  create  such  corporations)  showing  a  contrary 
intention  in  the  legislature,  the  true  rule  of  construc- 
tion is  that  the  legislature  intended  that  the  liability 
of  corporations  thus  substituted  for  individuals  should, 
to  the  extent  of  their  corporate  funds,  be  coextensive 
with  that  imposed  by  the  general  law  on  the  owners  of 
similar  works." 

We  think  these  extracts  show  very  clearly  that 
the  principle  upon  which  rests  Feoffees  of  Heriofa  Hos- 
pital was  not  involved  in  the  later  case,  and  that  the 
earlier  case  cannot  be  said  to  be  qualified  to  any  degree 
or  overruled  by  it.  It  is  true  in  Feoffees  of  HerioVs 
Hospital  the  learned  judges  delivering  the  several  opin- 
ions did  r^ard  the  case  of  Duncan  v.  Findlater,  6  Clark 
&  Finnelly,  894,  as  sustaining  the  conclusion  announced 
in  the  one  then  at  bar,  and  that  the  authority  of  that 
case  was  shaken  by  the  opinion  in  the  case  of  the 
Merse  Dock  Trustees;  but  the  rule  that  trust  funds  can- 
not be  appropriated  to  satisfy  claims  growing  out  of  the 
wrongs  of  the  trustees  thereof,  or  their  agents,  remains, 
so  far  as  we  have  been  able  to  ascertain,  unshaken,  and 
is  the  law  of  England  today. 

By  the  American  courts  that  case  has  often  been  re- 
ferred to,  and  a  very  large  number  of  these  courts  have 
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passed  judgments  bottomed  on  it  as  authority.  In 
Downea  v.  Harper  Hospital,  60  N.  W.,  42,  101  Mich., 
555,  25  L.  R.  A.,  602,  45  Am.  St  Rep.,  427,  the  question 
decided  in  Feoffees  of  HerioVs  Hospital  was  directly 
involved,  and  settled  in  accordance  with  the  holding  in 
that  case.  There  the  intestate  of  the  party  instituting 
the  action  was  an  inmate  of  a  charitable  asylum,  estab- 
lished by  the  benevolence  of  an  individual  and  controlled 
by  a  corporation  oi^anized  to  administer  the  charity, 
tore  iron  bars  from  an  upi)er  window  of  a  dormitory 
where  he  was  confined,  and,  jumping  out>  was  killed. 
The  negligence  alleged,  upon  which  a  recovery  was 
sought  against  the  hospital,  was  that  of  the  trustees  in 
the  construction  of  the  building  and  of  their  employees 
in  not  properly  guarding  the  inmates. 

In  disposing  of  the  case  the  supreme  court  of  Mich- 
igan, following  exactly  the  line  of  argument  adopted  in 
the  English  case,  said:  "If  the  contention  of  the  learn- 
ed counsel  for  the  plaintiff  be  true,  it  follows  that  the 
charity  or  trust  fund  must  be  used  to  compensate  in- 
jured parties  for  the  negligence  of  trustees,  or  archi- 
tects and  builders  upon  whose  judgment  reliance  is 
placed  as  to  plans  and  strength  of  materials,  or  physi- 
cians employed  to  treat  patients,  and  of  nurses  and 
attendants.  In  this  way  the  trust  fund  might  be  entire- 
ly destroyed  and  diverted  from  the  purpose  for  which 
the  donor  gave  it.  Charitable  bequests  cannot  be  thus 
thwarted  by  n^ligence  for  which  the  donor  is  in  no 
sense  responsible.    If,  in  the  proper  execution  of  a  trust, 


10  Gates]        DECEMBER  TERM,  1906.  33 

AbBton  Y.  Waldon  Academy. 

a  trustee  or  an  employee  commits  an  act  of  negligence, 
he  may  be  held  responsible  for  his  negligent  act;  but 
the  law  jealously  guards  the  charitable  trust,  and  does 
not  permit  it  to  be  frittej^  away  by  the  negligent  acts 
of  those  employed  in  its  execution. 

In  Fire  Inaurcmoe  Company  v.  Boyd,  120  Pa.  St., 
624,  15  Atl.,  553,  1  L,  R.  A.,  417,  6  Am.  St  Rep., 
745,  there  was  an  effort  to  hold  the  Fire  Insurance  Pa- 
trol, a  charitable  institution  of  Philadelphia,  liable  for 
the  negligence  of  one  of  its  employees,  resulting  in  the 
death  of  the  intestate  of  Boyd;  but  the  court  declined 
to  apply  the  doctrine  of  ^'respondeat  superior'^  to  the 
case.  In  the  course  of  the  opinion  the  court  said :  "A 
public  charity,  whether  incorporated  or  not,  is  but  a 
trustee,  and  is  bound  to  apply  its  funds  in  furtherance 
of  the  charity  and  not  otherwise.  This  doctrine  is  hoary 
with  antiquity,  and  prevails  alike  in  this  country  and  in 
England^  where  it  originated  as  early  as  the  reign  of 
Edward  V,  when  it  was  announced  in  the  year  book  of 
that  period."  The  court  then  proceeded  to  make  the 
same  excerpts  from  the  opinions  of  Lords  Cottenham, 
Brougham,  and  Campbell  as  we  have  hereinbefore  set 
out,  and  added  ^^that  these  quotations  from  the  opinions 
of  these  great  jurists  were  given  so  fully  because  they 
expressed  in  vigorous  and  clear  language  the  law  upon 
the  subject."  In  support  of  the  principle  there  announ- 
ced, the  court  cited  many  American  cases.  To  these  we 
add  McDonald  v.  Massachusetts  General  Hospital,  120 

118  Tenn — S 
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Mass.y  432,  21  Am.  Bep.,  529 ;  Benton  v.  Boston  City  Hos- 
pital Trustees,  140  Mass.,  13, 1  N.  E.,  836,  54  Am.  R^.,  • 
436 ;  Perry  v.  House  of  Refuge,  63  Md.,  20,  52  Am.  Bep., 
496,  and  Parks  v.  North^oe^tern  University,  76  N.  E., 
991,  218  111.,  381,  2  L.  B.  A.  (N.  S.),  556. 

It  is  insisted,  however,  that  there  are  a  number  of 
cases  from  courts  of  last  resort  which  enforce  a  diflfer- 
ent  and,  as  is  said,  a  sonnder  yiew.  Among  these  the 
leading  case  is  Olavin  v.  Rhode  Islamd  Hospital,  12  B. 
I.,  411,  34  Am.  Bep.,  675,  in  which  it  was  held  that  a 
corporation  administering  a  trust  for  a  public  charity 
was  liable  for  the  negligence  of  one  of  its  employfees  by 
which  a  patient  was  injured.  The  court  there  said: 
"We  understand  that  the  doctrine  is  that  the  corporate 
funds  can  be  applied,  notwithstanding  the  trust  for 
which  they  are  held,  because  the  liability  is  incurred  in 
carrying  out  the  trust  and  is  incident  to  them."  As  if 
out  of  abundant  caution  it  is  added:  "We  do  not  un- 
derstand, however,  that  a  corporate  property  is  all 
equally  applicable.  For  instance,  in  the  Case  of  Merse 
Docks  it  was  not  decided  that  the  docks  themselves 
could  be  resorted  to,  but  only  the  unapplied  funds  which 
the  board  th^i  had,  or  might  afterwards  acquire.  So,  in 
the  case  at  bar,  it  may  be  that  some  of  the  corporate 
property,  the  buildings  and  grounds,  for  example,  is 
subject  to  so  strict  a  dedication  that  it  cannot  be  divert- 
ed to  the  payment  of  damages.  But,  however  that  may 
be,  we  understand  that  the  defendant  corporation  is  in 
receipt  of  funds  which  are  applicable  generally  to  the 
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uses  of  the  hospital,  and,  following  the  decision  in 
Merse  Docks  v.  CUhha,  we  think,  a  judgment  in  tort  for 
damages  against  the  corporation  can  be  paid  out  of 
them.'' 

In  the  present  case  no  such  condition  is  api>arent, 
and,  if  a  judgment  was  permitted,  we  see  no  way  to  sat- 
isfy it  save  by  an  appropriation  of  the  grounds,  build- 
ings, and  other  properties  of  Waldon  University,  touch- 
ed directly  by  a  charitable  use;  and  that,  upon  the 
authorify  of  Glavin  r.  Rhode  Island  Hospital,  should 
not  be  allowed. 

So  far  as  we  hare  discovered,  that  case  stands  alone 
among  all  the  cases  relied  on  by  counsel  for  plaintiff  in 
error  where  the  question  at  bar  was  discussed,  the 
authorities  examined,  and  the  rule  announced  for  which 
he  contends;  and,  as  seen,  it  was  there  held  only  in  a 
qualified  way. 

The  case  of  Trevett  v.  Prison  Association,  98  Va.,  332, 
86  8.  E.,  373,  50  L.  R.  A.,  564,  81  Am.  St  Rep.,  727, 
cited  by  him,  does  not  raise  the  question  now  being  con- 
sidered, in  that  it  was  held  that  the  defendant  in  error, 
on  the  facts  allied  in  the  declaration  and  admitted  by 
the  demurrer,  was  liable  for  the  pollution  of  a  stream 
to  the  injury  of  the  lower  riparian  owner.  The  objection 
there  made  by  the  demurrer  was  that,  upon  the  aver- 
ments of  the  declaration,  the  defendant  was  a  govern- 
mental agent  of  the  State,  and  within  the  saving  of 
Malays  AdmW  v.  Directors  of  Eastern  State  Hospital, 
97  Pa.  607,  84  S.  E.,  617,  47  L-  R.  A.,  577,  which  in- 
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volved  the  liability  of  such  an  agency  for  the  n^ligenee 
of  its  servants.  This  objection,  however,  was  not  sus- 
tained ;  the  court  holding  that  the  demurrant  was  in  no 
sense  an  arm  or  agency  of  the  State,  but  that  it  was  in 
fact  and  in  law  a  voluntary  association  of  individuals, 
who  procured  a  charter  for  certain  specific  objects,  by 
the  terms  of  which  it  was  "invested  with  all  the  powers, 
rights,  and  privileges  conferred,  and  made  subject  to  all 
the  responsibility,  regulations,  and  restrictions  imposed, 
by  the  common  law  and  the  statutes  of  the  common- 
wealth upon  corporate  bodies." 

The  same  may  be  said  as  to  the  two  cases  of  Dwvis 
V.  Congregational  Church,  129  Mass.,  367,  37  Am.  Rep., 
368,  and  Stetcart  v.  Harvard  College^  12  Allen  (Mass.), 
58.  The  decision  in  the  first  of  these  cases  was  based, 
among  others,  on  the  authority  of  Sweenej/  v.  Old  Colony 
RaAlroad,  10  Allen  (Mass.),  368,  87  Am.  Dec.,  644,  in 
which  was  applied  the  principle  that  the  owner  of 
real  estate,  who  invites  another  upon  it  without  warn- 
ing as  to  its  dangerous  condition,  is  liable  for  an  injury 
to  the  guest  sustained  therefrom. 

In  the  case  of  Stewart  v.  Harvard  College,  supra, 
the  same  principle  was  applied.  As  to  the  first  of  these 
cases,  we  think  it  may  be  assumed  that  the  supreme 
court  of  Massachusetts  did  not  suppose  it  was  announc- 
ing a  rule  at  variance  with  the  one  laid  down  in  Mc- 
Donald V.  Massachusetts  General  Hospital ,  supra,  as 
that  case  is  not  referred  to  in  the  opinion ;  but  its  doc- 
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trine  was  reaffirmed  in  Benton  v.  Boston  City  Hospitai 
Trustees,  snpra. 

It  is  alleged  that  Judge  Thompson,  in  his  late  work 
on  Corporations,  volume  5,  sections  6364-6366,  expres- 
ses a  preference  for  the  Rhode  Island  doctrine,  as  an- 
nounced in  the  Qlavvn  Case,  to  the  Massachusetts  doc- 
trine, (which  is  in  effect  that  of  the  Feoffees  of  HerioVs 
Hospital  as  laid  down  in  the  two  cases  from  that  State 
referred  to  last  above,  and  insists  that  the  sounder  view 
is  that  which  holds  corporations  organized  for  charity 
liable  for  injuries  resulting  from  the  negligence  of  their 
agents  and  authorizes  an  appropriation  of  their  funds 
to  the  satisfaction  of  judgments  for  damages  in  such 
cases.  In  other  words,  he  would  place  such  corpora- 
tions, in  actions  of  tort  and  as  to  the  satisfaction  of 
judgments  obtained  therein  out  of  corporate  funds,  upon 
the  same  plane  with  municipal  corporations  and  rail- 
roads, either  acting  directly  or  by  receivers  duly  appoint- 
ed by  the  court,  in  the  management  of  railway  property. 
We  are  unable  to  agree  with  this  learned  author,  and  are 
satisfied  that  the  principle  which  subjects  these  secular 
corporations  and  their  property  to  liability  for  the  acts 
of  their  agents  should  not  be  applied  to  an  eleemosy- 
nary institution,  whose  entire  funds  have  been  donated 
with  the  distinct  understanding  that  they  shall  be  ap- 
plied alone  to  charitable  uses.  However  without  pur- 
suing the  discussion  further,  we  are  satisfied,  as  is  said 
by  the  author  of  the  note  to  Williamson  v.  Industrial 
School  (Ky.),  23  L.  B.  A.,  200,  that  the  clear  weight  of 


38  TENNESSEE  REPOBTS.      [118  Tenn, 

Abston  y.  Waldon  Academy. 

authority  is  in  favor  of  the  doctrine  of  Feofees  of  Her- 
ioVa  Hospital,  "which  exempts  a  charitable  institution 
from  liability  for  the  n^Iigence  of  its  officers  or  agents^" 
and  we  will  add  trustees  or  managers;  nor  is  this  doc- 
trine qualified  in  the  present  case  by  the  fact  that  the 
corporation  administering  the  trust  required  its  pupils 
to  pay  tuition  and  board.  Andrews  v.  Andrews,  110 
111.,  223;  ParJcs  v.  'Northwestern  University,  supra. 

The  suggestion  that  this  rule  of  exemption  should 
not  be  applied  in  the  case  at  bar,  inasmuch  as  the  charter 
of  the  defendant  in  error  provides  that  the  corporation 
"may  sue  and  be  sued,''  we  do  not  think  sound.  There 
is  abundant  scope  for  the  operation  of  this  clause  with- 
out overturning  the  principle  herein  announced,  based 
as  it  is  upon  well-considered  authority,  and,  as  we  think, 
on  sound  public  policy. 

It  is  to  be  noted  that  this  is  not  a  case  of  damwam 
absque  injuria,  for  there  is  no  doubt  that  for  the  neg- 
ligence of  the  managers  of  this  institution  in  failing  to 
erect  fire  escapes,  this  negligence  contributing  to  the 
injury  of  plaintiff  in  error,  an  action  could  have  been 
maintained  against  them.  That  they  might  be  less  pe- 
cuniarily able  to  respond  in  damages  than  the  corpor- 
ation is  beside  the  question. 

It  results  that  the  judgment  of  the  court  below  is 
affirmed. 
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Beddingfield  et  al.  v.  Estill  &  Nbwman  et  al.* 
(Nashville.    December  Term,  1906.) 

1.  HUSBAND  AND  WIFB.  Bstate  by  entirety.  Survivor  takes 
under  grant,  and  not  by  inheritance  from  deceased. 
Where  land  1b  conveyed  to  husband  and  wife  to  hold  as  tenants 
by  entireties,  the  survivor,  upon  the  death  of  the  other,  becomes 
vested  of  the  entire  estate  by  virtue  of  the  grant  or  deed  convey- 
ing the  property  to  them — the  interest  of  the  deceased  being 
terminated  by  his  or  her  death — and  in  such  case  the  survivor 
does  not  inherit,  acquire,  or  otherwise  take,  any  interest  or 
estate  in  the  lands  from  or  through  the  deceased  husband  or 
wife. 

Cases  cited  and  approved:  Johnson  v.  Lusk,  46  Tenn.,  115;  Cole 
Mfg.  Co.  V.  Collier,  95  Tenn.,  121;  Stuckey  v.  Keefe's  Executors, 
26  Pa.,  397;  Thornton  v.  Thornton,  3  Rand.  (Va.),  179;  Bertles 
V.  Nunan,  92  N.  Y.,  166. 


8.  8AKB.  Husband  feloniously  killing  wife  takes  no  interest  in 
her  property,  and  question  of  forfeiture  provided  against  in 
constitution  does  not  arise. 
Where  the  husband  feloniously  kills  his  wife,  he  acquires  no  estate 
in  her  property  by  virtue  of  his  marital  rights  as  surviving  hus- 
band, and  therefore  has  nothing  in  it  to  forfeit  and  the  question 
of  forfeiture  provided  against  by  the  constitutional  provision 
that  "no  conviction  shall  work  corruption  of  blood  or  forfeiture 
of  estate"  does  not  arise. 

Case  cited  and  approved:    Box  v.  Lanier,  112  Tenn.,  393. 

8.    8AMB.    Husband  feloniously  killing  wife  does  not  forfeit  es- 
tate as  tenant  by  entirety. 
The  statute   (Acts  1906,  ch.  11)    providing,  in  substance,  that 
any  person  who  shall  feloniously  kill,  or  procure  to  be  killed. 


^Afl  to  tenancy  by  the  entireties,  see  note  to  Hiles  v.  Fisher 
(N.  T.),  30  L.  R.  A.,  306. 
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any  one  from  whom  auch  person  so  killing,  etc.,  would  inherit 
property  of  any  kind  belonging  to  such  deceased  person,  shall 
forfeit  all  right,  interest  and  estate  in  and  to  said  property, 
etc.,  does  not  apply  to  an  estate  held  by  husband  and  wife  as 
tenants  by  entireties,  so  as  to  forfeit  the  estate  vested  in  the 
husband  on  the  wife's  death,  although  he  feloniously  caused 
her  death. 

Act  cited  and  construed:    1905,  ch.  11. 

4.  A0T8  1906,  OH.  11.  Oonstruction  of.  Affects  only  new 
rights  acquired  by  slayer  from  death  of  one  felonioasly  killed. 
Does  not  forfeit  vested  estates. 
Said  act  (1906,  ch.  11)  can  only  afPect  new  rights  or  property 
interests  which  woilld  be  acquired  by  one  guilty  of  a  felonious 
killing  from  the  person  killed*  and  it  cannot  operate  to  forfeit 
estates  vested  in  the  perpetrator,  or  procurer,  of  such  felonious 
killing  irrespective  of  the  death  of  the  person  killed;  otherwise, 
the  act  would  be  void  as  in  conflict  with  the  provision  of  the 
constitution  that  "no  conviction  shall  work  corruption  of  blood 
or  forfeiture  of  estate." 

Constitution  cited:     Art  1,  sec  12. 


FROM  LINCOLN. 


Appeal  from  the  Chancery  Court  of  Lincoln  connly. 
— ^Walter  P.  Beabdbn,  Chancellor. 

A.  B.  Woodward  &  Son,  for  Beddlngfleld  et  al. 

Estill  &  Newman,  Lunch  &  Phillips,  S.  C.  Tigbrt, 
and  J.  J.  Ly^ch,  for  Estill  &  Newman  et  al. 
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Mr.  Justice  Shields  delivered  the  opinion  of  the 
court. 

Complainants,  Effle  Baird  and  Bessie  Baird,  in- 
fants under  twenty-one  years  of  age,  suing  by  W.  T. 
Beddingfield,  their  next  friend,  bring  this  bill  against 
C.  W.  Baird,  Estill  &  Newman,  and  others  to  recover 
certain  lands  situated  in  Lincoln  county,  Tennessee,  in 
the  bill  described,  and  to  have  a  deed  in  trust,  which 
the  said,  C.  W.  Baird  made  to  N.  F.  Hancock  aa  trustee, 
December  7,  1905,  thereon,  to  secure  certain  indebted- 
ness due  from  him  to  Estill  &  Newman  and  others,  de- 
declared  void,  a  cloud  upon  their  title,  and  removed. 

Complainants  in  their  bill  charge  that  previous  to 
December  1, 1905,  the  defendants  C.  W.  Baird  and  Mary 
Q.  Baird  were  seized  and  possessed  of  the  lands  sought 
to  be  recovered,  under  conveyances  conveying  the  same 
to  them,  to  'Tiold  as  husband  and  wife  and  tenants  by 
entireties;''  that  ujyon  said  day  the  defendant  C.  W. 
Baird  murdered  his  wife,  Mary  G.  Baird,  for  which 
crime  he  was  duly  indicted  upon  a  charge  of  murder  in 
the  first  degree  in  the  circuit  court  of  Lincoln  county; 
that  on  December  7,  1905,  he  executed  the  deed  of  trust 
therein  attacked  upon  the  lands  in  question  to  secure 
the  fees  of  Estill  &  Newman  and  others,  whom  he  had 
employed  to  defend  him  against  said  charge  of  murder ; 
that  at  the  February  term,  1906,  of  said  court,  he  was 
found  guilty  as  charged  in  the  indictment  and  sentenced 
to  death;  that  they  are  the  only  children  and  heirs  at 
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law  of  the  said  C.  W.  Baird  and  Mary  G.  Baird;  and 
that  the  latter  died  intestate. 

Complainants  further  charge  that,  both  under  the 
common  law  and  an  act  of  the  general  assembly  of  Ten- 
nessee (chapter  11,  p.  22,  Acts  of  1905),  the  defendant 
C.  W.  Baird  did  not,  by  virtue  of  his  wife's  death,  take 
or  become  vested  with  any  right  or  estate  in  the  said 
lands,  and  cannot  hold  the  same,  as  survivor  or  other- 
wise, under  the  said  conveyances  made  to  him  and  his 
wife,  Mary  G.  Baird,  but  that  by  reason  of  the  crime 
committed  by  him  he  lost  and  forfeited  his  title  to  the 
said  lands;  that  the  said  lands  descended  and  became 
the  property  of  complainants;  and  that  the  defendants 
Estill  &  Newman  and  others  took  nothing  under  the 
deed  of  trust  made  by  0.  W.  Baird  for  their  benefit  to 
N.  W.  Hancock.  These  are  the  allegations  of  the  bill, 
when  stripped  of  immaterial  matters  and  argument,  up- 
on which  complainants  predicate  their  right  to  the  re- 
lief sought  by  them. 

The  defendants  made  defense  by  demurrer.  The 
grounds  of  demurrer,  which  we  will  dispose  of,  are : 

"(1)  The  bill  shows  on  its  face  that  demurrant  C. 
W.  Baird  and  his  wife  were  seized  of  the  several  tracts 
of  land,  described  in  the  bill  as  tenants  by  the  entirety, 
and  that,  therefore,  nothing  passed  to  the  husband  by  the 
death  of  the  wife. 

"(2)  The  bill  shows  on  its  face  that  demurrant  0. 
W.  Baird  had  vested  rights  in  all  the  property  therein 
described,  and  so  much  of  section  1,  c.  11,  p.  22,  of  the 
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Acts  of  1905,  as  undertakes  to  forfeit  his  estate  therein, 
is  in  conflict  with  and  in  violation  of  section  12,  art.  1, 
of  the  constitution  of  the  State  of  Tennessee,  which  pro- 
Tides  that  no  conviction  shall  work  corruption  of  blood 
or  forfeiture  of  estates.'' 

The  chancellor,  upon  a  hearing  before  him,  over- 
ruled this  demurrer  and  sustained  the  bill,  and  allowed 
an  appeal  to  this  court,  in  the  exercise  of  his  discretion, 
at  this  stage  of  the  cause. 

This  action  of  the  chancellor  in  overruling  the  de- 
murrer is  now  assigned  as  error. 

Complainants,  in  order  to  sustain  their  bill  and 
show  that  they  have  title  to  the  premises  sued  for  and 
are  entitled  to  tiie  possession  of  the  same.  They  cannot 
recover  as  heirs  at  law  of  C.  W.  Baird,  because  he  is 
yet  alive  and  the  living  have  no  heirs  at  law ;  and,  if  he 
were  dead,  the  deed  in  trust  prayed  to  be  removed  as  a 

4 

cloud  upon  their  title  was  executed  by  him  when  in  life. 
They  must  recover  then,  if  at  all,  as  heirs  at  law  of 
Marv  G.  Baird,  deceased. 

The  theory  of  the  bill,  if  we  correctly  apprehend  it, 
is  that  under  the  deeds,  which  are  made  exhibits,  con- 
veying the  lands  in  question  to  C.  W.  Baird  and  his 
wife,  Mary  Q.  Baird,  they  were  vested  of  the  same  by 
entireties,  and  that,  while  ordinarily  the  survivor  of 
the  two— in  this  case,  0.  W.  Baird — ^would  upon  the 
death  of  the  latter,  take  the  entire  estate,  under  the 
facts  of  this  case,  by  reason  of  the  crime  committed  by 
him,  he  was  incapable  of  doing  so,  and  lost  and  forfeited 
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all  the  estate  in  said  lands  which  he  otherwise  would 
have  had,  and  that  the  same  have  now  become  the  prop- 
erty of  the  complainants,  as  heirs  at  law  of  their  mother. 
Complainants,  to  sustain  this  contention,  rely  upon  the 
rule  of  the  common  law  that  one  cannot  take  or  inherit 
property  by  descent,  by  distribution,  or  by  virtue  of  mar- 
ital rightfl  from  one  whose  death  is  caused  by  or  results 
from  his  felonious  act,  as  announced  and  applied  by  this 
court  in  the  case  of  Box  v.  Lanier,  112  Tenn.,  394-413,  79 
S.  W.,  1042,  64  L.  R.  A.,  458,  and  the  provisions  of  our 
statute  (chapter  11,  p.  22,  Acts  of  1905),  providing: 

"That  any  person  who  shall  feloniously  kill,  con-, 
spire  with  another  to  kill,  or  procure  to  be  killed,  any 
one  from  whom  such  person  so  killing,  or  conspiring  to 
kill,  or  procuring  to  be  killed,  would  inherit  property  of 
any  kind,  belonging  to  such  deceased  person  at  the  time 
of  death,  or  who  would  take  said  property  by  deed,  will 
or  otherwise,  at  the  death  of  deceased,  shall  forfeit  all 
right,  interest  and  estate  in  and  to  said  property,  and 
that  the  same  shall  go  to  such  other  person  or  i>er»ons  as 
may  be  entitled  by  the  laws  of  descent  and  distribution, 
or  by  will,  deeds  or  other  conveyance  made  by  the  de- 
ceased wh^  in  life." 

We  do  not  think  that  either  the  common  law  rule  or 
statute,  here  invoked,  apply  to  this  case. 

First  Mary^G,  Baird,  the  mother  of  complainants, 
did  not  have  any  title  to  or  estate  in  the  lands  sued  for 
which  could  descend  to,  be  inherited,  or  otherwise  ac- 
quired l^  C.  W.  Baird,  her  husband,  her  heirs  at  law. 
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or  other  persons,  upon  her  natural  deaths  O.  W.  Baird 
could  not  and  did  not  inherit,  acquire^  or  otherwise  take 
any  interest  or  estate  in  the  lands  from  or  through  his 
wife,  and  would  not  have  done  so,  had  she  died  a  natural 
death.  The  title  which  he  claimed  was  acquired  and 
vested  in  him  by  the  conveyances  made  to  him  and  his 
wife  previous  to  her  death,  and  he  did  not  attempt  to 
convey  anything  acquired  through  or  under  her.  Where 
land  is  conveyed  to  husband  and  wife  to  hold  by  entire- 
ty, the  survivor,  upon  the  death  of  the  other,  takes  and 
becomes  vested  of  the  entire  estate — a  fee-simple  es- 
tate —  by  virtue  of  the  grant  or  deed  conveying  the  .prop- 
erty to  them ;  the  interest  of  the  deceased  being  termin- 
ated by  his  or  her  death.  This  is  an  ancient,  familiar, 
and  well  established  doctrine  of  the  common  law,  and 
enforced  in  this  and  all  of  the  other  States  of  the  Un- 
ion, so  far  as  we  are  informed. 

At  an  early  period  in  this  State,  in  a  case  whare 
the  heirs  at  law  of  the  wife  insisted  they  were  entitled 
ui>on  her  decease  to  recover  one-half  of  an  estate  so  held 
by  her  and  her  husband  under  the  statutes  of  descent, 
their  claim  was  denied,  and  the  husband  held  entitled 
to  the  entire  property  under  the  grant  to  him  and  his 
wife.  Chief  Justice  Catron,  the  eminent  jurist^  who 
first  held  that  office  in  this  State,  speaking  for  the  court, 
said: 

"The  effect  of  a  deed  for  land  to  husband  and  wife 
has  been  settled  beyond  controversy  by  the  common  law 
for  centuries.    They  take  but  one  estate,  as  a  corporation 
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would  take,  being  by  the  common  law  deemed  but  one 
X>ersony  and  if  one  die,  the  estate  continues  in  the  sur- 
yiyor,  the  same  as  if  a  corporator  were  to  die.  Co.  Lit., 
187b;  2  Bl.  Com.,  182;  2  Kent  Com.,  132.  And  if  an 
estate  be  conveyed  to  husband  and  wife,  and  to  a  third 
person,  the  husband  and  wife  only  take  one  moiety,  and 
the  third  person  the  other  moiety.  Co.  on  Lit.,  187a. 
Nothing  passes  on  the  death  of  either  the  husband  or 
the  wife  that  may  first  die,  but  by  a  condition  in  the 
law,  the  longest  liver  takes  the  entire  estate^  Co.  oi^ 
Lit,  234b.  Such  has  been  the  recognized  rule  of  the 
common  law  in  the  American  courts." 

And  again:  ^^The  estate  of  a  husband  and  wife  is 
a  unit,  not  made  up  of  any  divisible  i)arts  subsisting 
in  different  natural  persons,  but  an  indivisible  whole, 
vested  in  two  persons  who  are  actually  distinct,  yet  who 
according  to  legal  intendment,  are  one  and  the  same. 
On  the  death  of  husband  or  wife,  the  survivor  take  no 
new  estate  or  interest — ^nothing  that  was  not  in  him  or 
her  before.  It  is  a  mere  change  in  the  properties  of  the 
legal  person  holding — not  of  the  legal  estate  holden.'' 

In  the  case  of  Johnson  v.  lAisk,  46  Tenn.,  115,  98 
Am.  Dec.,  445,  it  is  said :  "Where  real  estate  is  convey- 
ed to  husband  and  wife,  they  take  but  one  estate,  and, 
if  one  dies,  the  estate  continues  in  the  survivor.  Noth- 
ing passes  on  the  death  of  either  the  husband  or  the  wife 
that  may  first  die,  but  by  a  condition  in  law  the  long- 
est liver  takes  the  entire  estate." 

In  the  late  case  of  Oole  Mfg.  Co.  v.  OolUer,  95  Tenn., 
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121,  31  S.  W.,  1000,  30  L.  R.  A.,  315,  49  Am.  St.  Rep., 
921,  Mr.  Chief  Justice  Beard,  for  the  court,  said : 

**What  is  this  estate?  As  was  said  in  Ames  v.  Nor- 
man,  supra,  the  husband  and  wife,  in  such  an  estate, 
^do  not  take  in  joint  tenancy.  Constituting  one  legal 
person,  they  cannot  be  vested  with  separate  and  separ- 
able interests.  They  are  said,  therefore,  to  take  by  en- 
tireties; that  each  is  seized  of  the  whole  estate  and 
neither  of  a  part.' 

'^The  estate  thus  held  is  a  unit  of  indivisible  parts, 
differing  from  a  joint  tenancy  in  that  the  latter  is  a  unit 
of  divisible  parts.  In  the  case  of  the  latter  relation, 
when  one  joint  tenant  dies,  the  survivor  takes  jtis  noores- 
cendi;  but  in  the  case  of  the  former  estate,  upon  the 
death  of  the  husband  or  wife,  no  new  estate  arises. 
There  is  a  mere  change  in  the  properties  of  a  legal  per- 
son holding  the  originally  granted  estate.  Stuckey  v. 
Keefe^s  Ewecutora,  26  Pa.,  397.  Or  as  was  said  in 
Thornton  v.  Thornton,  3  Rand.  (Va.),  179,  *the  husband 
or  wife  have  the  whole  from  the  moment  of  conveyance 
to  them,  and  the  death  of  either  cannot  give  the  survivor 
more.'  '* 

The  adjudication  of  the  highest  courts  of  other 
States  are  in  accord  with  those  of  this  court  The  su- 
preme court  of  Pennsylvania,  in  the  case  of  Stuckey  v. 
Reefers  Executors,  26  Pa.,  399,  a  case  involving  an  es- 
tate of  this  character,  has  said: 

'In  the  last  case  (an  estate  by  entirety),  although 
there  are  two  natural  persons,  they  are  but.  one  person 
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in  law,  and  npon  the  death  of  either  the  survivor  takes 
no  new  estate.  It  is  a  mere  change  in  the  properties  of 
the  legal  person  holding,  and  not  an  alteration  in  the 
estate  holden.  The  loss  of  an  adjunct  merely  reduces 
the  legal  personage  holding  the  estate  to  an  individu- 
ality identical  with  the  natural  person.  The  whole  es- 
tate continues  in  the  survivor,  the  same  as  it  would  con- 
tinue in  a  corporation  after  the  death  of  one  of  the  cor- 
porators.   This  has  been  the  settled  law  for  centuries.^' 

The  court  of  appeals  of  New  York,  in  the  case  of 
Bertles  v.  Nunan,  92  N.  Y.,  156,  44  Am.  Rep.,  361,  an- 
nounced the  rule  in  these  words : 

"By  the  common  law,  when  land  was  conveyed 
to  husband  and  wife,  they  did  not  take  as  tenants  in  com- 
mon or  as  joint  tenants,  but  each  became  seized  of  an 
entirety,  per  tout  et  non  per  my,  and  upon  the  death  of 
either  the  whole  survived  to  the  other.  Survivor  took 
the  estate,  not  by  right  of  survivorship  simply  but  by 
virtue  of  the  grant^  which  vested  the  entire  estate  in 
each  grantee." 

Mr.  Washburn,  in  his  work  on  Real  Property  (vol- 
ume 1  [5th  Ed, J,  707),  a  work  of  the  highest  authority, 
defining  the  estate  of  the  survivor,  says : 

"In  such  cases,  the  survivor  does  not  take  as  a  new 
acquisition,  but  under  the  original  limitation,  his  es- 
tate being  simply  freed  from  participation  by  the  other ; 
so  that  if,  for  instance,  the  wife  survives,  and  then  dies, 
her  heirs  would  take  to  the  exclusion  of  the  heirs  of  her 
husband.'* 
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C.  W.  Baird,  under  the  conveyance  made  to  him  and 
his  wife^  acquired  a  title  to  the  entire  estate  in  the  land 
sued  for  subject,  it  is  true,  to  the  concurrent  estate  of  his 
wife  and  her  right  of  survivorship.  It  was  a  vested 
estate,  which  upon  the  death  of  his  wife,  although 
caused  bv  his  felonious  act,  he  continued  to  hold  in  fee 
simple  under  said  deeds,  and  to  no  extent  from  or 
through  his  wife;  and  at  the  time  he  made  the  deed  in 
trust  to  his  codefendants  he  had  the  power  to  sell  and 
convey  the  same  in  fee.  The  estate  of  Mrs.  Baird  was 
not  one  that  could  be  inherited,  or  descend  to  her  heirs, 
but  one  that  expired,  terminated,  and  became  extin- 
guished by  her  death  before  her  husband,  and  therefore 
she  had  no  interest  in  the  property  which  complainants 
could  take  under  the  common  law  or  the  statute. 

This  decision  does  not  conflict  with  that  of  Box  v. 
Lanier,  supra.  There  the  personal  representative  of 
the  husband,  who  suicided  after  he  had  murdered  his 
wife,  claimed  the  proceeds  of  a  certain  policy  of  life  in- 
surance belonging  to  the  wife  at  her  death,  insisting 
that  the  estate  of  his  intestate  was  entitled  to  it  by  vir- 
tue of  the  marital  rights  of  tihe  surviving  husband,  and 
it  was  held  that  the  felonious  act  of  the  intestate  pre- 
vented those  rights  from  attaching  to  the  policy,  to 
which  doctrine  we  adhere.  The  difference  in  the  two 
cases  is  that  in  this  the  husband  was  vested  with  the 
title  to  the  land  previous  to  the  wife's  death,  while  in 
that  the  wife  was  the  owner  of  the  policy,  and  the  claim 
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of  the  personal  representative  waa  based  entirely  upon 
the  right  of  'the  surviving  husband  to  take  his 
deceased  wife's  choses  in  action  under  his  common-law 
marital  rights.  This  distinction  was  made  in  the 
unreported  case  of  Lucas  v*  Harris,  decided  at 
the  same  term  of  the  court  as  Box  v.  Lanier;  the 
opinion  being  likewise  announced  by  Mr.  Chief  Justice 
Beard.  The  parties  to  the  case  of  Lucas  v.  H arris y  were 
the  respective  heirs  at  law  of  the  wife  who  had  been 
murdered,  and  the  husband  who  had  committed  suicide, 
and  the  contention  was  that  the  former  were  entitled  as 
such  heirs  to  certain  lands  which  the  husband  and  wife 
had  held  by  entireties,  and  it  was  decided  in  favor  of  the 
heirs  of  the  husband. 

Second.  Nor  can  complainants  recover  upon  the 
theory  that  under  the  statute  C.  W.  Baird  forfeited  to 
them  the  estate  vested  in  him  by  the  conveyance  under 
which  he  and  his  wife  held  in  these  lands.  It  was  not 
the  intention  of  the  general  assembly  that  vested  rights 
of  this  character  should  be  forfeited  by  the  murderous 
act  of  the  owner  therein  stated.  It  was  only  intended 
that  he  should  not  in  any  way  acquire  any  new  rights 
or  property  interest  from  others  as  the  result  of  his 
crime.  Any  other  construction  of  the  statute  would  ren- 
der it  void.  Our  constitution  (article  1,  section  12)  pro- 
hibits the  enactment  of  any  law  to  the  effect  that  a  con- 
viction for  crime  shall  work  corruption  of  blood  or  for- 
feiture  of  estate.  The  elaborate  charges  contained  in 
the  bill  concerning  the  crime  committed  by  C.  W.  Baird, 
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the  consideration  of  the  indebtedness  secured  by  the 
trust  deed,  which  do  not  reflect  upon  the  rights  and 
<Mjuities  of  the  beneficiaries,  and  the  poverty  of  the  com-  ' 
plainants,  made,  doubtless,  to  appeal  to  the  horror  of  the 
court  for  the  crime  committed  by  C.  W.  Baird,  and  call 
in  play  its  sympathies  for  complainants,  cannot  affect 
the  rule.  The  principles  which  we  have  herein  an- 
nounced, and  upon  which  this  case  must  be  determined 
adversly  to  the  complainants,  are  too  well  established, 
and  there  are  too  many  valuable  estates  in  Tennessee 
depending  upon  them  and  held  by  the  tenure  herein  up- 
held, to  be  weakened  or  even  controverted. 

The  chancellor  was  in  error  in  overruling  the  demur- 
rer, and  his  decree  is  reversed,  the  demurrer  sustained^ 
and  complainants'  bill  dismissed,  with  costs. 
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Chesapeake  &  Nashville  Railway  v.  J.  W. 

Crews  et  cU. 

(Nashville.     December  Term,  1906.) 

1.    OHABGE  OF  OOUBT.    As  to  railroad's  whistling  and  ringing 
bell  near  and  within  city  that  is  not  confusing  or  conflicting. 
Where,  in  an  action  against  a  railroad  company  for  injury  to  a 

m 

traction  engine  by  collision  with  the  railroad  engine,  at  a  cross- 
ing, within  the  corporate  limits  of  a  city  and  about  a  quarter  of  a 
mile  from  the  depot,  the  court's  charge  that  the  whistle  must  be 
sounded  or  the  bell  rung  one  mile  from  the  corporate  limits  and 
at  short  intervals  thereafter  until  the  train  reached  the  depot, 
and,  again,  in  a  subsequent  part,  that  it  was  the  duty  of  the  com- 
pany to  sound  the  whistle  or  ring  the  bell  until  the  train  reached 
the  place  of  the  accident,  was  not  confusing,  as  containing  state- 
ments in  conflict  with  each  other.     (Post,  pp.  57-59.) 

Code    cited  and  construed:     Sec.  1574,  subsec.  3  (S.);  sec.  1298. 
subsec.  3  (M.  ft  V.);  sec.  1166,  subsec.  4  (T.  ft  S.  and  1858). 

9.  SAUCE.  Same.  Erroneous  as  confusing  or  as  requiring  plain- 
tiff's contributory  negligence  to  exonerate  a  railroad  after  its 
full  compliance  with  the  statutory  precautions. 
The  court's  charge,  in  an  action  against  a  railroad  company 
for  injuries  to  a  traction  engine  by  a  collision  with  the  railroad 
engine,  at  a  crossing,  that  if  the  company  complied  with  the 
statute  by  sounding  the  whistle  or  ringing  the  bell  at  a  mile 
from  the  corporate  limits  of  the  city  in  which  the  accident 
occurred,  and  by  continuing  to  blow  the  whistle  or  ring  the 
bell  at  intervals  until  it  reached  its  station,  and  by  keeping  some 
one  on  the  lookout  ahead,  who,  seeing  the  traction  engine  ap* 
proaching  the  railroad  track,  put  on  the  brakes,  blew  the  whistle 
and  reversed  the  engine  and  did  everything  that  could  be  done 
to  stop  the  train,  the  plaintiff,  if  guilty  of  contributory  negli- 
gence, directly  or  proximately  causing  or  contributing  to  the 
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injury,  cannot  recover,  was  erroneous,  if  construed  to  authorize 
the  Jnry  to  inquire,  after  finding  that  the  company  had  done 
everything  required  of  It  by  the  statute,  whether  the  plaintiff 
was  guilty  of  negligence,  and  find  that  he  was  so  guilty  before 
the  company  could  be  exonerated  from  liability;  and  if  this  be 
not  the  true  construction,  then  the  passage  is  without  meaning, 
and  was  of  a  nature  calculated  to  confuse  the  Jury.  (Post, 
pp.  69,  60.) 


8.  PLEADINGS.  First  count  in  declaration  alleg:ing  railroad's 
failure  to  comply  with  statutory  precautions  and  second  count 
omitting  such  allegations  may  both  be  under  the  statute. 
In  an  action  against  a  railroad  company  for  an  injury  to  a  trac- 
tion engine  by  collision  with  the  railroad  engine,  at  a  crossing, 
the  two  counts  in  the  declaration  both  alleged  that  the  injury 
was  infiicted  on  the  traction  engine  while  upon  the  railroad 
track.  The  first  count  specifically  alleged  that  the  statutory 
precautions  contained  in  subsection  4  of  section  1574  of  Shan- 
non's Code  were  not  complied  with.  The  second  count  was  the 
same  in  substance,  merely  omitting  the  allegations  of  non- 
compliance with  such  statutory  precautions.  Held:  Both  counts 
stated  a  cause  of  action  under  the  statute,  making  it  incum- 
bent on  the  railroad  company  to  show  a  compliance  therewith 
Just  as  fully  as  if  a  failure  to  comply  had  been  alleged  in  both 
counts.  Alleging  or  failing  to  allege  such  statutory  precautions, 
is  not  sufficient  to  distinguish  the  nature  of  the  two  counts, 
and  to  indicate  that  the  one  is  under  the  statute  and  the  other 
under  the  common  law.    {Post,  pp.  60-62.) 

Code  cited  and  construed:  Sec.  1674,  subsec.  4  (S.);  sec.  1298, 
subsec.  4  (M.  k  V.) ;  sec.  1166,  subsec.  6  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Railroad  v.  Pratt,  85  Tenn.,  9;  Patton 
V.  Railroad,  89  Tenn.,  370;  Railroad  v.  Howard,  90  Tenn.  144; 
Rapid  Transit  Company  v.  Walton,  105  Tenn.,  415,  427,  et  seq.; 
Railroad  ▼.  Satterwhite,  112  Tenn.,  185. 
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4.  OHABGB  OF  OOUBT.  Erroneous  as  to  distinct  common  law 
liability  in  an  action  based  upon  defendant  railroad's  statutory 
liability,  when. 
In  an  action  against  a  railroad  company  for  injury  to  a  traction 
engine  by  collision  witb  the  railroad  engine,  at  a  crossing,  based, 
as  shown  in  the  declaration,  on  the  company's  failure  to  comply 
with  the  statutory  precautions  contained  in  subsection  4  of  sec- 
tion 1574  of  Shannon's  Ck)de,  it  was  error  to  charge  anything 
upon  the  common  law  liability,  except  in  so  far  as  the  statute 
is  concurrent  with  the  common  law,  for  such  charge  on  the  dis- 
tinct common  law  liability  in  such  case  inevitably  tends  to  con- 
fuse the  Jury.     {Post,  pp,  60-64.) 

Ck)de  cited  and  construed:  Sec.  1574,  subsec.  4  (S.);  sec.  1298, 
subsec.  4  (M.  ft  V.);  sec.  1166,  subsec.  5  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Railroad  v.  Howard,  90  Tenn.,  144, 
147,  149,  et  seq.;  Rapid  Transit  Co.  v.  Walton,  105  Tenn.,  416, 
427. 

6.  SAME.  Must  be  applicable  to  pleadings,  and  if  not  Justified 
by  pleadings,  it  is  erroneous. 

In  an  action  against  a  railroad  company  for  injury  to  a  traction 
engine  by  collision  with  the  railroad  engine,  at  a  crossing,  based, 
as  shown  in  the  declaration,  on  the  company's  failure  to  comply 
with  the  statutory  precautions  contained  in  subsection  4  of  sec- 
tion 1574  of  Shannon's  Code,  an  instruction  defining  the  duty  of 
the  company  on  seeing  the  traction  engine  approaching  the  rail- 
road track  under  such  circumstances  as  to  indicate  that  the 
driver  thereof  had  not  seen  or  heard  the  approach  of  the  train, 
and  that  he  would  probably  go  forward  and  enter  upon  the 
track  Just  as  if  the  train  were  not  coming,  was  erroneous,  be- 
cause not  Justified  by  the  pleadings.     {Post,  pp.  64,  65.) 

Code  cited  and  construed:  Sec.  1574,  subsec.  4  (S.);  sec.  1298, 
subsec.  4  (M.  ft  V.) ;  sec.  1166,  subsec.  5  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Railroad  v.  Anthony,  1  Lea,  516;  Rail- 
road V.  Reidmond,  11  Lea,  205-210;  Patton  v.  Railroad,  89  Tenn., 
370;  Railroad  v.  Howard,  90  Tenn.,  147,  149,  et  seq. 
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6.  FLBADINOS.    Manner  of  joining  counts  in  the  declaration. 
Counts  In  the  declaration  may  be  made  as  numerous  as  a  full 

presentation  of  the  plaintiffs  case  may  require,  at  the  same 
time  avoiding  both  duplicity  and  prolixity,  and  securing  brevity, 
clearness,  and  force,  by  simply,  in  subsequent  counts,  referring 
to  and  adopting,  without  repeating  in  terms,  such  parts  of  the 
previous  count  or  counts  as  the  pleader  may  desire  to  carry 
forward  Into  some  subsequent  count  or  counts,  and  writing 
down  therein  only  the  new  matter  which  distinguishes  the 
new  or  additional  count.  In  this  manner  counts  under  the  com- 
mon law  and  under  the  statute  may  be  neatly  and  quickly  joined 
In  the  same  declaration  in  cases  where  both  are  applicable  and 
proper.     {Post,  pp.  65,  66.) 

Code  cited  and  construed:  Sees.  4603,  4604,  4617  (S.);  sees.  3594, 
3595,  3606  (M.  A  V.);  sees.  2882,  2883,  2896  (T.  ft  S.  and 
1858). 

Case  cited  and  approved:    State  v.  Lea,  1  Cold.,  175,  176, 179. 

7.  8AMX.  Oount  under  statute  declaratory  of  common  law,  and 
going  farther  under  the  common  law  treated  as  wholly  under 
the  common  law. 

The  statute  contained  in  subsection  4  of  section  1574  of  Shannon's 
Code  and  the  common  law  are  concurrent  and  a  count  framed 
under  the  statute  may  go  further  and  also  include  averments 
of  additional  common  law  negligence,  and  the  count  should  then 
be  treated  as  one  wholly  under  the  common  law.  (Post,  p. 
66.) 

Code  cited  and  construed:  Sec.  1574,  subsec.  4  (S.);  sec.  1298, 
suhsec  4  (M.  &  v.);  sec.  1166,  subsec.  5  (T.  &  S.  and  1858). 

8.  SAME.  Bvidence  of  common  law  negligence  is  inadmissible 
under  a  count  based  on  a  statute  not  concurrent  with  the  com- 
mon law. 

The  provisions  in  the  statute  contained  in  subsections  2  and  3 
of  section  1574  of  Shannon's  Code,  prescribing  certain  precau- 
tions  to  be  observed  by  railroads,  are  not  concurrent  with,  or 
declaratory  of,  the  common  law  obligation  of  railroads,  but  are 
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wholly  statutory;  and,  therefore,  while  under  a  count  declaring 
under  the  statute,  testimony  of  the  noncompliance  with  the  pre- 
cautions is  admissible,  but  under  a  count  charging  common 
law  negligence,  such  evidence  is  inadmissible.  {Post,  pp.  66, 
67.) 

Code  cited  and  construed:  Sec.  1674,  subsecs.  2  and  3  (S.);  sec. 
1298,  subsecs.  2  and  8  (M.  ft  V.);  sec.  1166,  subsecs.  8  and  4 
(T.  ft  S.  and  1868). 

9.  SAILB0AD8.  Liability  for  injuxy  to  traction  engine  ia  not 
escaped  because  it  was  run  without  watchman  ahead,  onlesa 
this  contributed  to  the  injury. 

The  running  of  a  traction  engine  on  the  public  highway  is  not  un- 
lawful, and  a  person  running  the  same,  without  keeping  a 
watchman  at  least  two  hundred  (200)  yards  in  adyance,  as  re- 
quired by  statute,  is  not  thereby  barred  from  a  recovery  for  an 
injury  to  his  engine  caused  by  a  collision  with  a  railroad  train, 
at  a  crossing,  unless  his  failure  to  have  a  watchman  contributed 
to  the  accident  The  purpose  of  the  statute  in  requiring  such 
watchman  is  for  the  protection  of  the  public  traveling  upon 
the  highway.     (Post,  pp.  67-70.) 

Code  cited  and  construed:  Sees.  1609-1616  (S.);  sees.  1318-1321 
(M.  ftV.). 

10.  OHA&OE  OF  COURT.  Refusal  of  special  request  upon  the 
controverted  fact  as  to  the  sudden  appearance  on  railroad  track 
is  erroneous,  when. 

Where,  in  an  action  against  a  railroad  company  for  injuries  to  a 
traction  engine  caused  by  a  collision  with  the  railroad  engine, 
at  a  crossing,  and  there  was  testimony  tending  to  show  that  the 
traction  engine  appeared  suddenly  on  the  track  too  late  for  the 
railroad's  compliance  with  the  statutory  precautions,  it  was  error 
for  the  court  to  refuse  to  give  in  charge  the  special  request  of 
the  defendant  to  the  effect  that,  if  the  traction  engine  did  not 
appear  on  the  railroad  track  until  the  instant  the  train  struck 
it,  the  question  of  the  nonobservance  of  the  statutory  precau- 
tions did  not  arise,  and,  if  the  company  was  without  fault  in 
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other  respects,  It  was  not  liable,  though  there  was  evidence  In- 
troduced by  the  plaintiff  below  tending  to  show  that  the  traction 
engine  did  not  suddenly  appear  upon  the  track,  but  was  there 
f  while  the  train  was  yet  some  distance  away.  (Post,  pp.  70-72.) 

Case  dted  and  approved:     Railroad  v.  Seaborn,  86  Tenn.,  391, 
397. 


FROM  SUMNBR. 


Appeal  in  error  from  the  Circuit  Court  of  Sumner 
County. — B.  D.  Bell^  Judge. 

Sbay  &  Seat,  for  Railroad. 

W.  A.  QuiLD^  fop  Crewa 


Mb.  JusncB  NeHj  delivered  the  opinion  of  the  Court. 

—  This  action  was  brought  in  the  circuit  court  of  Sum- 
ner county  to  recover  damages  for  an  injury  done  to  a 
traction  engine  belonging  to  the  defendant  in  error,  by 
reason  of  said  traction  engine  having  been  struck  and 
hurled  from  the  track  by  an  engine  of  the  railway  com- 
pany. There  were  verdict  and  judgment  in  the  court 
below  for  f 500,  from  which  the  plaintiflF  in  error,  after 
its  motion  for  a  new  trial  had  been  overruled,  appealed 
to  this  courts  and  has  here  assigned  errors. 
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The  criticism  made  upon  the  charj^e  of  the  court  in 
the  first  assignment  of  error  is  that  the  circuit  judge, 
when  instructing  the  jury  upon  the  statutory  precau- 
tions required  by  subsection  3  of  section  1574  of  Shan- 
non's Code,  charged  them  that  the  whistle  must  be  sound- 
ed or  the  bell  rung  one  mile  from  the  corporate  limits, 
and  that  the  bell  must  be  rung  or  the  whistle  sounded  at 
short  intervals  thereafter  until  the  train  reached  the  de- 
pot, when  it  was  about  to  enter,  or  was  entering,  an  in- 
corporated town,  and  again  told  them,  in  a  subsequent 
part  of  his  charge,  that  it  was  the  duty  of  the  company, 
in  the  present  instance,  to  sound  the  whistle  or  ring 
the  bell  at  short  intervals  until  the  train  reached  ihe 
place  of  the  accident.  It  is  said  that  these  two  state- 
ments were  in  conflict,  and  must  have  confused  the  jury. 

Upon  reading  the  whole  charge,  we  do  not  think  the 
criticism  a  sound  one.  The  accident  happened  within 
the  corporate  limits  of  the  city  of  Gallatin,  and  the 
circuit  judge,  in  what  he  said  concerning  the  blowing 
of  the  whistle  and  the  ringing  of  the  bell  from  a  point  a 
mile  distant  from  the  corporate  limits  to  the  depot,  was 
speaking  in  the  terms  of  the  statute;  but  he  brought  his 
instructions  within  the  facts  of  the  case  by  confining 
the  obligations  at  last  to  the  ringing  of  the  bell  or  the 
blowing  of  the  whistle  down  to  the  point  of  the  accident 
—  the  latter  having  hapi)ened  about  a  quarter  of  a  mile 
from  the  depot.  At  the  place  of  the  accident,  of  course, 
the  transaction  ended,  and  no  further  controversy  could 
arise,  between  the  railway  company  and  the  party  in- 
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jnred,  as  to  its  failure  to  comply  with  the  statute  refer- 
red to.  We  do  not  think  the  jury  could  have  been  mis- 
led  by  the  apparent  conflict    There  was  no  real  conflict. 

The  second  assignment  is  based  upon  the  following 
instruction,  which  his  honor  gave  to  the  jury: 

**But,  if  you  do  find  that  the  railroad  company  did 
comply  with  the  statute,  and  did  blow  the  whistle  or  ring 
the  bell,  one  or  both,  or  either,  at  a  mile  out,  or  substan- 
tially a  mile  (it  need  not  be  at  the  very  point,  but  sub- 
stantially a  mile) ,  and  continued  to  blow  the  whistle  or 
ring  the  bell  at  intervals  until  it  reached  the  station, 
and  if  you  find  that  it  had  some  one  on  the  lookout  ahead, 
and  that  that  one  saw  the  approaching  engine,  and  put 
on  the  brakes  and  blew  the  whistle  and  reversed  the  en- 
gine, and  did  everything  that  it  could  to  stop  the  en- 
gine, the  plaintiff,  if  he  was  guilty  of  negligence,  could 
not  recover  under  the  second  count,  if  he  was  guilty  of 
negligence  which  directly  or  proximately  caused  or  con- 
tributed to  his  own  injury.'^ 

It  is  insisted  that  this  instruction  was  necessarily  con- 
fusing to  the  jury ;  and,  further,  that,  if  the  passage  has 
any  real  meaning,  the  circuit  judge  thereby  instructed 
the  jury,  that>  after  having  found  that  the  railway  com- 
])any  had  done  everything  required  of  it  by  the  statute, 
they  must  still  go  further  and  inquire  whether  the  plain- 
tiff was  guilty  of  negligence,  and  find  that  he  was  so 
guilty  before  they  could  exonerate  the  company.  Such 
instruction,  if  this  be  the  true  meaning  of  the  passage, 
would,  of  course,  be  erroneous;  and,  if  this  be  not  the 


60  TENNESSEE  REPORTS,       [118  Tenn. 

Railroad  y.  Crews. 

true  construction,  then  the  passage  is  without  meaning, 
and  was  of  a  nature  calculated  to  confuse  the  jury.  We 
think  this  assignment  should,  therefore,  be  sustained. 

The  i)oint  in  the  third  assignment  is  that  the  circuit 
judge  charged  both  upon  the  statutory  liability  and  the 
common-law  liability  of  the  railway  company,  and  there- 
by confused  the  jury. 

His  honor  seems  to  have  been  under  the  impression,  as 
we  infer  from  the  charge,  that  the  first  count  was  under 

« 

the  statute  and  the  second  count  under  the  common  law. 
Both  counts  charge  an  injury  inflicted  upon  the  prop- 
erty of  the  defendant  in  error  while  upon  the  track  of 
the  company,  as  a  result  of  that  property  being  struck 
and  hurled  from  the  track  by  the  company^s  engine, 
and  practically  destroyed.  The  first  count  specifically 
alleges  that  the  statutory  precautions  were  not  complied 
with.  The  second  count  is  the  saime^  in  substance,  mere- 
ly omitting  the  all^ations  of  noncompliance  with  the 
precautions  referred  to.  Alleging,  or  failing  to  allege, 
compliance  \idth  the  statutory  precautions,  is  not  suffi- 
cient to  distinguish  the  nature  of  the  two  counts,  and  to 
indicate  that  the  one  is  under  the  statute  and  the  other 
under  the  common  law  —  at  least,  so  far  as  concerns 
the  precautions  mentioned  in  subsection  4  of  section 
1574  of  Shannon's  Code,  which  concerns  the  keeping 
of  some  one  upon  the  lookout,  and  blowing  the  whistle 
and  putting  down  the  brakes,  etc.,  when  an  obstruction 
appears  upon  the  track.  If  the  allegation  be  that  the 
property  was  struck  upon  the  track  by  the  negligence  of 
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the  company,  that  is  an  allegation  of  the  violation  of 
the  statutory  precautions  last  referred  to,  though  such 
violation  is  not  alleged;  or,  stated  differently,  it  is  a 
count  under  the  statute,  and  it  is  incumbent  upon  the 
railroad  company  to  show  a  compliance  with  those  pre- 
cautions just  as  fully  as  if  a  failure  to  comply  had  been 
alleged.  E.  T.,  Va.  &  Ga.  Ry.  Co.  v.  Pratt,  85  Tenn.,  9, 1 
S.  W.,  618. 

Both  counts  in  the  declaration  before  the  court  were 
under  the  statute,  and  it  was  error  to  charge  anything 
upon  the  common-law  liability,  except  in  so  far  as  the 
statute  is  concurrent  with  the  common  law.  A  count 
which  is  good  under  the  statute  may  be  good  under  the 
common  law  also ;  but  one  good  under  the  latter  may  be 
wholly  inapplicable  under  the  former.  To  illustrate: 
A  count  alleging  a  negligent  injury  to  an  object  (person 
or  property)  upon  the  track  of  a  railway  company,  by  a 
collision  of  the  train  with  that  object,  would,  on  issue 
taken,  impose  upon  the  railroad  company,  in  order  to  ex- 
culpate itself,  the  duty  of  showing  compliance  with  the 
statutory  precautions,  and  any  evidence  applicable  to  that 
subject,  including  the  sufficiency  of  machinery  and  appli- 
ances,  might  be  introduced  by  either  side;  but,  under  such 
a  count,  no  evidence  would  be  proper  concerning  exces- 
sive speed,  the  running  of  animals  toward  the  track,  or 
the  approach  of  persons  toward  the  track,  in  such  way  a^ 
to  indicate  that  the  danger  of  collision  would  soon  be 
imminent,  unless  a  warning  be  given  or  something  else 
done  to  prevent  such  collision. 
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Other  illustrations  might  be  given,  but  we  need  do  no 
more  than  refer  to  the  case  of  Railroad  v.  Sattertohite, 
112  Tenn.,  185,  79  S.  W.,  106,  wherein  the  distinctions 
are  clearly  marked.  There  the  first  count  was  under 
the  statute,  the  second  under  the  common  law,  the 
fourth  under  the  statute,  and  the  fifth  under  the  common 
law. 

We  have  several  cases  in  which  it  has  been  announced 
that  the  statutory  precautions  are  but  a  repetition  of 
the  common-law  duties  of  the  railway  company,  with 
the  addition  of  a  change  in  the  burden  of  proof.  RaU- 
tray  Go.  v.  Pratt ^  supra,  and  the  cases  cited  therein ;  also 
Patton  V.  Railroad  Co.,  89  Tenn.,  370,  15  S.  W.,  919,  12 
L.  R.  A.,  184,  and  cases  cited;  Railivay  Co.  v.  Hovyard, 
90  Tenn.,  144,  19  S.  W.,  16;  and  Chattanooga  Rapid 
Transit  Co.  v.  Waltotiy  105  Tenn.,  415,  427,  et  seq.,  58 
S.  W.,  737.  But  it  is  not  to  be  understood  from  these  an- 
thorities  that  the  judge  is  on  the  same  count  to  charge 
the  statute  and  also  the  common  law,  except  in  so  far 
as  in  charging  the  statute,  he  thereby  charges  the  com- 
mon law,  to  the  extent  that  they  are  concurrent;  but 
concerning  this  philosophical  parallel  there  is  no  need 
that  the  jury  should  be  instructed.  If  the  circuit  judge 
does  charge  both  the  common  law  and  the  statute,  in  in- 
structing the  jury  on  the  same  count,  confusion  in  their 
minds  will  inevitablv  ensue,  if  for  no  other  reason  than 
because,  under  the  statute,  the  rule  as  to  contributory 
negligence  is  different  from  that  obtaining  under  the 
common  law.     Besides  this,  the  statute  lays  down  cer- 
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tain  specific  things  which  must  be  done,  and  provides 
that,  if  they  are  done  by  the  railway  company,  it  is  ex- 
onerated. Of  course,  this  must  be  understood  with  the 
qualification  that,  if  it  appears  that  anything  ^Ise 
could  have  been  done,  the  railway  company  must  show 
that  it  was  done.  However,  a  distinct,  lucid  charge, 
under  the  statute,  will  always  leave  the  minds  of  the 
jury  clear,  and  will  enable  them  to  apply  the  "law  to  the 
facts  of  the  case.  If  the  circuit  judge  goes  further,  and 
upon  the  same  «ount,  undertakes  to  instruct  the  jury  as 
to  the  common-law  duties  of  the  parties,  he  necessarily 
by  so  doing,  gives  the  jury  to  understand  that  there  is  a 
difference  between  the  rules  applicable  under  the  statute 
and  under  the  common  law,  and  thereby  inevitably  con- 
fuses their  deliberations.  This  precise  point  was  ruled 
in  the  case  of  Railway  Co.  v.  Howard,  90  Tenn.,  147, 
149,  et  seq.,  19  8.  W.,  116.  The  question  is  also  placed 
in  a  clear  light  by  the  observations  of  Wilkes,  J.,  in 
the  case  of  Chattanooga  Rapid  Transit  Co.  v.  Walton, 
105  Tenn.,  415,  427,  58  S.  W.,  737.  Upon  this  subject 
he  says : 

"It  is  said  that  it  was  error  in  the  court  to  give  any 
charge  upon  the  negligence  of  common-law  duties,  be- 
cause there  was  no  evidence  in  the  case  to  call  for  it; 
and  the  case  of  Railroad  Co.  v.  Hoivard,  90  Tenn.,  144, 
19  S.  W.,  116,  is  cited  as  in  point.  The  Eoica/rd  Case 
holds  in  substance,  that,  when  the  ground  of  liability 
is  clearly  made  out  upon  the  ground  of  statutory  negli- 
gence, then  it  is  improper  and  confusing  to  the  jury  to 
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give  any  charge  upon  the  subject  of  common-law  neg- 
ligence. 

"In  that  case  there  was  an  absence  of  common-law 
n^ligence,  so  that  the  charge  was  uncalled  for.  But 
there  may  be  statutory  and  common-law  negligence  at 
the  same  time  and  in  the  same  instance,  and  the  third 
count  of  this  declaration  alleges  common-law  negli- 
gence; so  that  evidence  upon  that  feature  was  admis- 
sible. A  charge  upon  this  feature  was  proper,  as  there 
was  evidence  tending  to  show  that  there  were  obstruc- 
tions to  the  view  along  the  line  of  the  road  to  within  a 
short  distance  of  this  crossing,  and  that  the  train  was 
being  driven  at  a  high  rate  of  speed.^' 

In_the  case  now  before  the  court,  as  we  have  already 
said,  there  was  no  count  setting  forth  facts  showing 
common-law  n^ligence,  distinct  from  the  field  of  negli- 
gence covered  by  the  concurrence  of  the  statute  and  the 
common  law  above  noted. 

The  second  branch  of  his  honor's  charge,  it  is  true, 
was  devoted  to  the  common-law  aspect  of  the  case ;  that 
is,  as  to  the  duty  of  the  company  on  seeing  the  traction 
engine  approach  the  track  under  such  circumstances  as 
to  indicate  that  the  driver  of  it  had  not  seen  or  heard  the 
approach  of  the  train,  and  that  he  would  probably  go 
forward  and  enter  upon  the  track  just  as  if  the  train 
were  not  coming.  His  honor  rightly  apprehended  the 
scope  of  the  common  law  and  its  applicability  to  this 
phase  of  the  evidence;  but  there  was  no  count  in  the 
declaration  that  justified  a  charge  upon  this  subject 
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It  is  true,  we  have  an  early  ease  (Nashville  &  ChaftOr 
nooga  Ry.  Co.  v.  Anthony,  1  Lea,  516)  that,  when  not 
rightly  understood,  seems  to  introduce  some  confusion 
into  the  subject;  but,  as  explained  in  the  later  case  of 
R'lilroad  v.  Reidmond,  11  Lea,  205-210,  the  obscurity, 
if  any,  is  removed,  and  the  rule  stated  in  accordance 
with  what  is  now  understood  to  be  sound  principles. 
See  Patton  v.  Railway  Co,,  supra ;  Railway/  Co.  v.  Hou> 
ard,  supra. 

Before  passing  from  the  subject,  it  may  not  be  amiss 
to  add  that  the  Code,  while  releasing  litigants  from  the 
special  form  of  declaration  applicable  to  the  old 
forms  of  action,  and  substituting  therefor  a  simple 
statement  of  the  cause  of  action  (Shannon^s  Code,  sec- 
tion 4617),  still  preserves  the  practice  of  using  differ- 
ent counts  for  embodying  diflferent  statements  of  the 
cause  of  action  (lb.),  and  reprobates  duplicity  and 
prolixity  (Id.,  section  4603),  and  imposes  upon  the 
courts  the  duty  of  seeing  to  it  that  the  rules  of  pleading 
are  substantially  adhered  to  (Id.,  section  4604).  And  it 
is  not  too  far  aside  from  the  question  to  recall  that  the 
counts  in  the  declaration  may  be  made  as  numerous  as  a 
full  presentation  of  the  plaintiff's  case  may  require,  at 
the  same  time,  avoiding  both  duplicity  and  prolixity, 
and  securing  brevity,  clearness,  and  force,  by  simply, 
in  subsequent  counts,  referring  to  and  adopting,  without 
repeating  in  terms,  such  parts  of  the  previous  count  or 
counts  as  the  pleader  may  desire  to  carry  forward  into 
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Bome  subsequent  count  or  counts,  and  writing  down 
therein  only  the  new  matter  which  distinguishes  the  new 
or  additional  count.  The  practice  is  fully  outlined  in 
State  V.  Lea^  1  Cold.,  175,  176,  179.  By  pursuing  this 
practice  in  cases  of  the  kind  now  before  the  court,  counts 
under  the  common  law  and  under  the  statute  may  be 
neatly  and  quickly  joined  in  the  same  declaration.  We 
should  add,  however,  that  from  the  principle  that  the 
statute  and  the  common  law  are  concurrent,  in  so  far  as 
the  statute  provides  that  "every  railroad  company  shall 
keep  the  engineer,  fireman,  or  some  other  person  upon 
the  locomotive,  always  on  the  lookout  ahead,  and 
when  any  animal  or  other  obstruction  appears 
upon  the  road,  the  alarm  whistle  shall  be 
sounded,  the  brakes  put  down,  and  every  possible 
means  employed  to  stop  the  train  and  prevent  an  acci- 
dent,'* it  follows  that  a  count  framed  under  the  provis- 
ions quoted  may  go  further,  and  also  include  averments 
of  additional  common-law  n^ligence,  and  the  count 
should  then  be  treated  as  one  wholly  under  the  common 
law.  But  it  should  be  noted  that  there  are  certain  pro- 
visions of  the  statute  which  are  not  concurrent  with 
the  common  law,  but  wholly  statutory,  viz.,  those  em- 
braced in  subsections  2  and  3  of  section  1574  of  Shan- 
non's Code;  and  testimony  falling  within  these  provis- 
ions, under  a  count  declaring,  either  specifically  or  gen- 
erally under  the  statute,  would  be  proper  matters  of  evi- 
dence, but  not  under  a  common  law  count.  So,  on  the 
whole,  it  is  better  and  safer  to  frame  counts  distinctly 
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rmder  the  statute  and  distinctly  under  the  common  law, 
to  the  end  that  all  confusion  may  be  avoided. 

On  fhe  grounds  above  stated,  the  third  assignment 
is  sustained. 

The  fourth  assignment  is  directed  against  the  charge 
of  the  court  with  reference  to  the  provisions  of  sections 
1609  to  1616,  inclusive,  of  Shannon's  Code,  concerning 
the  propulsion  of  steam  wagons  on  public  highways  and 
macadamized  roads.    Section  1613  provides: 

*1t  shall  be  the  duty  of  any  person  or  persons  operat- 
ing a  traction  engine  on  the  public  highway  for  the  pur- 
pose of  drawing  threshing  or  other  machines  to  keep  a 
watchman  at  least  two  hundred  yards  in  advance  of  said 
engine,  for  the  purpose  of  notifying  any  x>erson  travel- 
ling on  the  public  highway  of  the  approach  of  said  en- 
gine.*' 

The  next  section  reads : 

''It  shall  be  the  duty  of  said  person  or  persons  running 
said  engine  to  stop  the  same,  and  stop  all  unnecessary 
noise,  on  the  approach  of  any  wagon,  buggy,  or  horse- 
man, until  the  same  shall  have  passed." 

It  appeared  in  the  evidence  that  the  defendant  in  er- 
ror was  not  preceded  by  the  watchman  as  stated  in  the 
statute.  Upon  this  subject  the  circuit  judge  charged  the 
jury: 

"If  you  find  from  the  proof  that  he  had  complied  with 
the  statute,  and  had  had  a  x>erson  on  the  lookout  two 
hundred  yards  in  front  of  him,  and  by  doing  that,  the 
injury  would  not  have  occurred,  then  the  plaintiff  would 
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not  be  entitled  to  recover;  but  the  court  does  not  think 
that  the  mere  failure  to  have  some  one  on  the  lookout 
ahead,  unless  the  jury  is  of  the  opinion  that,  had  he  had 
him  there,  the  injury  would  not  have  resulted,  that  plain- 
tiff would  have  no  right  to  recover.  So,  if  you  find  that 
the  plaintiff  failed  to  have  a  lookout  two  hundred  yards 
ahead  of  his  engine,  and  that  failure  did  not  cause  or 
result  in  his  injury,  and  having  him  there  would  not 
have  made  it  different  from  what  it  was,  and  plaintiff 
was  otherwise  entitled  to  recover,  he  would  be  entitled 
to  recover,  although  he  did  not  have  him  there." 

The  fifth  assignment  is  based  upon  the  refusal  of  the 
circuit  judge  to  give  in  charge  to  the  jury  a  request  upon 
the  same  subject.  This  request  was  offered  by  counsel 
for  the  plaintiff  in  error  in  the  following  language: 

"I  further  charge  you,  gentlemen,  that,  by  the  provis- 
ions of  the  statute  of  the  State  of  Tennessee,  it  is  unlaw- 
ful to  operate  a  traction  engine  upon  the  public  road  or 
street,  unless  there  is  sent  ahead  of  same  a  man  or  per- 
son a  distance  of  two  hundred  yards;  and  if  you  find 
from  the  proof  that  the  plaintiff,  Crews,  at  the  time  of 
the  alleged  collision,  had  not  complied  with  this  statute, 
and  did  not  have  some  person  ahead  of  said  engine  the 
distance  of  two  hundred  yards,  he  would  have  been  en- 
gaged in  an  unlawful  act,  and  if  he  was  injured,  or  his 
property,  being  so  unlawfully  used,  was  injured,  he 
could  not  recover;  and  if  you  find  these  to  be  the  facts, 
you  should  return  a  verdict  for  the  defendant." 

We  think  that  the  charge  of  his  honor  upon  the  sub- 
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ject  was  correct,  and  fhat  he  properly  refused  the  re- 
quest Although  the  defendant  were  using  a  steam  wag- 
on or  traction  engine  without  haying  a  watchman  two 
hundred  yards  ahead,  yet  that  would  not  bar  him  of 
a  recovery  for  an  injury  inflicted  by  the  railway  com- 
pany, unless  the  failure  to  have  some  person  ahead  con- 
tributed in  some  way  to  the  producing  of  the  accident 
It  is  manifest  from  the  section  of  Shannon's  Code  last 
quoted  that  the  purpose  of  having  some  one  two  hundred 
yards  ahead  of  such  traction  engine,  and  the  like,  wa^  to 
warn  and  protect  persons  and  vehicles,  or  persons  rid- 
ing horseback,  on  the  pikes  or  roads  of  the  country,  to 
guard  against  the  frightening  of  horses.  Moreover,  in 
the  present  instance,  if  the  person  had  been  two  hundred 
yards  ahead  of  the  traction  engine,  it  is  diflicult  to  see 
how  he  could  have  been  of  any  service  in  the  prevention 
of  the  accident,  because  he  would  have  been  nearly  two 
hundred  yards  away  from  the  railway  line,  and  at  the 
other  side  of  it  from  the  traction  engine. 

One  criticism  made  under  this  assignment  is  that  the 
jury  were  directed  to  act  upon  their  opinion  of  the  mat- 
ter, without  regard  to  the  evidence,  or  aside  from  the 
evidence;  but  this  is  not  an  accurate  view.  His  honor 
distinctly  refers  the  jury  to  the  evidence  throughout  his 
instructions  upon  this  subject 

As  to  the  point  that  the  defendant  in  error  was  run- 
ning his  traction  engine  in  violation  of  the  law,  because 
he  did  not  have  a  watchman  two  hundred  yards  ahead, 
and  that  he  therefore  could  not  recover  for  an  injury 
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inflicted  upon  his  engine,  as  it  attempted  to  cross  the 
railroad  track,  we  shall  make  only  the  following  ob- 
servations : 

Although  the  defendant  omitted  a  precaution  pre^ 
scribed  by  law,  yet  it  cannot  be  said  that  he  was  yiolat- 
ing  the  law  in  running  upon  the  public  road.  He  had  a 
right  to  go  upon  the  road,  but  was  required  by  law,  for 
the  safety  of  persons  traveling  thereon,  to  adopt  a  cer- 
tain precaution,  and  he  was  liable,  under  the  statute, 
for  all  damages  that  might  arise  by  reason  of  such  fail- 
ure ;  but  it  would  be  pressing  the  doctrine  much  too  far 
to  say  that  other  persons  would  have  the  right  to  run 
into  and  break  up  his  machine,  because  he  was  so  run- 
ning, and  that  he  would  then  be  without  remedy.  It  is 
true  that,  if  the  injury  to  his  machine  could  be  held 
traceable  to  his  negligence  of  duty,  he  could  not  recover ; 
but,  in  the  absence  of  such  evidence,  the  n^ligence  re- 
ferred to  would  be  purely  collateral  to  the  occurrence 
complained  of  in  this  litigation. 

The  fourth  and  fifth  assignments  are  therefore  over- 
ruled. 

The  sixth  assignment  is  based  upon  the  refusal  of  the 
circuit  judge  to  give  in  charge  to  the  jury  the  following 
requests  offered  by  counsel  for  the  railway  company: 

"I  further  charge  you,  gentlemen,  that,  if  you  find 
from  the  proof  that  the  traction  engine  did  not  appear 
upon  the  track  or  within  striking  distance  of  the  train 
until  the  very  instant  that  the  train  struck  the  traction 
engine,  then  I  charge  you  that  no  question  can  arise  in 
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80  far  as  the  observance  or  nonobservance  of  the  statu- 
tory precautions  with  respect  to  blowing  the  whistle, 
putting  on  brakes,  reversing  the  engine,  etc.,  are  con- 
cerned ;  and  if  you  find  that  the  defendant  was  without 
fault  in  other  respects,  as  to  which  I  have  heretofore 
charged  you,  then  defendant  would  not  be  liable,  and 
you  should  so  find.'' 

The  plaintiff  in  error  was  entitled  to  a  charge  on  the 
hypothesis  that  the  statutory  precautions  referred  to  did 
not  apply,  inasmuch  as  the  testimony  of  the  engineer, 
Church,  and  the  fireman,  Sudderth,  tended  to  show  that 
the  traction  engine  appeared  suddenly  upon  the  track, 
too  late  to  permit  a  compliance  with  those  precautions. 
Indeed,  Mr.  Churc?  says :  "He  was  just  coming  upon  the 
track  at  the  time  we  struck  him."  Mr.  Sudderth  says 
that  the  traction  engine  ^Tiit  the  side  of  the  pilot."  The 
case,  as  put  by  the  testimony  of  the  engineer  and  fireman 
is  vwy  much  like  the  case  of  U.y  0.  d  St  L.  Ry.  Co.  v. 
Seaborn,  86  Tejin.,  391,  4  S.  W.,  661,  and,  as  said  in  that 
cas^  on  the  evidence  as  put  by  the  engineer  and  fire- 
man just  referred  to:  "If  any  negligence  existed,  it 
was  not  the  nonobservance  of  these  statutory  duties, 
but  the  nonobservance  of  the  common-law  obligations 
of  the  company,  to  have  the  lookout'  watch  for  and  all 
hands  prevent  the  occurrence  of  any  accident  about  to 
happen  from  some  other  cause  than  an  object  already 
on  the  track."  Id.,  85  Tenn.,  397,  4  S.  W.,  663.  Of 
course,  it  was  proper  for  the  circuit  judge  to  charge 
uiK>n  the  statutory  precautions,  because  there  was  evi- 


72  TENNESSEE  REPORTS.       [118  Tenn. 

Railroad  v.  Crews. 

dence  introduced  by  the  plaintiff  below  tending  to  show 
that  the  traction  engine  did  not  suddenly  appear  upon 
the  track,  but  was  there  while  the  train  was  yet  some 
distance  away.  Still  the  defendant  below  was  entitled 
to  a  charge  upon  the  evidence  offered  by  it,  tending  to 
show  the  opposite  state  of  facts;  that  is,  that  there  was  a 
sudden  appearance. 

The  sixth  assignment  is  therefore  sustained. 

The  seventh  assignment  has  been  substantially  dis- 
posed of  in  the  disposition  made  of  the  forgoing  assign- 
ments. The  eighth  assignment  is  upon  the  facts^  and  the 
ninth  upon  the  amount  of  the  verdict,  and  these  need  not 
be  considered  upon  the  present  hearing,  as  the  case  will 
have  to  be  presented  to  another  jury. 

The  result  is  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

The  defendant  in  error  will  pay  the  costs  of  the  ap- 
peal. 
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0.  B.  Donaghy  &  Co.  et  al.  v.  Mrs.  S.  V. 

MOCORKLE. 

(Ndshville.    December  Term,  1906.) 

1.  PROCESS.     Service  of,  waived  by  conduct  of  defendant. 

A  defendant  who  appeared  by  appealing  from  the  judgment  of  a 
justice  of  the  peace  against  him,  by  signing  the  appeal  bond, 
and  by  taking  the  benefit  of  several  continuances  by  consent 
in  the  circuit  court,  and  who  moved  to  dismiss  his  appeal 
after  the  evidence  was  heard  at  the  trial,  cannot  avail  him- 
self of  the  fact  that  he  was  not  served  with  process. 

2.  PBAOTIOE.    Appeal  to  circuit  court  may  be  dismissed,  when 
A  defendant,  appealing  to  the  circuit  court  from  the  judgment 

of  a  justice  of  the  peace,  is  entitled  to  dismiss  his  appeal  after 
the  introduction  of  the  evidence  on  the  trial  in  the  circuit  court 
and  while  the  judge  is  charging  the  jury. 

Case  cited  and  distinguished:     Greer  v.  Willlford,  Peck,  290. 

Case  cited  and  approved:     Railroad  v.  Sansom,  113  Tenn.,  6^. 

8.    SAICB.    Judgment  on  dismissal  of  appeal  in  circuit  court. 
Where  an  appeal  from  the  judgment  of  a  justice  of  the  peace  is 
dismissed  in  the  circuit  court  on  motion  of  the  appellant,  the 
circuit  court,  having  jurisdiction,  should  affirm  the  judgment, 
with  costs. 

Code  cited:    Sec.  4876  (S.);  sec.  3861  (M.  A  V.);  sec.  3145  (1868). 

Case  cited  and  approved :    Anderson  v.  Moore,  4  Baxt.,  16. 

4.    SXTP&EMS  GOUBT.    Will  correct  error  of  circuit  court  refus- 
ing to  dismiss  appeal. 
Where  the  circuit  court  erroneously  refused  to  dismiss  an  appeal 
from  the  judgment  of  a  justice  of  the  peace  on  motion  by  ap- 
pellant, the  supreme  court  will  render  such  judgment  as  the 
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circuit  court  should  have  rendered,  that  Is,  dismiss  the  appeal 
and  affirm  the  Judgment  of  the  Justice  of  the  peace,  with  costs. 

Code  cited:    Sec.  4902  (S.);  sec.  3886  (M.  ft  V.);  sec.  3167  (1858). 


FROM  MONTGOMERY. 


Appeal  in  error  from  the  Circuit  Court  of  Montgom- 
ery County. — B.  D.  Bell^  Judge. 

Savage  &  Fort,  for  Donaghy  &  Co.  et  al. 

W.  M.  Ponder  and  F.  G.  Gilbert,  for  McCorkle. 


M'r.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  originally,  before  a  justice 
of  the  peace,  by  the  defendant  in  error,  against  C.  B.  Do- 
naghy &  Co.  and  W.  J.  Oliver  &  Co.,  to  recover  damages 
for  an  injury  inflicted  upon  the  lands,  fencing, 
and  orchard  of  Mrs.  McCorkle,  during  the  con- 
struction of  the  Tennessee  Central  Railroad;  the 
injury  arising  from  the  casting  of  rock  and  clay 
upon  the  land,  as  the  result  of  blasting  operations 
with  dynamite  and  powder.  It  appears  that  about  three 
acres  of  the  land  were  practically  ruined  by  the  deposi- 
tion of  rock  and  clay  upon  it,  that  the  orchard  was  ruin- 
ed, and  that  a  considerable  amount  of  fencing  was  des- 
troyed. 

The  justice  of  the  peace  rendered  a  judgment  in  favor 
of  Mrs.  McCorkle  for  f  110  and  the  costs  of  the  suit,  on 
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the  22d  of  January,  1904.  From  this  judgment  Dona- 
ghy &  Co.  and  W.  J.  Oliver  &  Co.  prayed  an  appeal  to 
the  circuit  court  of  Montgomery  county;  both  parties 
signing  the  bond. 

In  the  circuit  court  the  cause  was  brought  to  trial  on 
the  24th  and  25th  days  of  October,  1906.  After  all  of 
the  evidence  had  been  heard,  and  while  the  judge  of  the 
circuit  court  was  charging  the  jury,  W.  J.  Oliver  &  Co. 
moved  the  court  for  leave  to  dismiss  their  api)eal.  This 
motion,  however,  was  denied,  and  his  honor  resumed  his 
charge. 

The  trial  in  the  circuit  court  resulted  in  a  judgment 
of  |350  against  both  of  the  defendants.  W.  J.  Oliver 
&  Co.  moved  for  a  new  trial,  assigning  numerous 
grounds.  The  motion  was  overruled,  and  thereupon 
they  took  a  bill  of  exceptions,  and  prayed  and  were 
granted  an  appeal  to  this  court. 

Numerous  errors  have  been  assigned,  but,  in  the  view 
we  take  of  the  case,  it  will  be  necessary  to  consider  only 
two  of  these : 

1.  It  is  insisted  in  behalf  of  W.  J.  Oliver  &  Co.  that 
they  were  not  served  with  process ;  and  hence  the  whole 
proceeding  was  void  as  to  them.  It  is  only  necessary  to 
say,  in  respect  of  this  matter,  that  it  is  now  too  late  to 
make  the  point.  They  not  only  apjyeared  in  the  cause, 
by  appealing  from  the  judgment  of  the  justice  of  the 
peace,  and  signing  the  appeal  bond,  and  taking  the  bene- 
fit of  several  continuances  by  consent,  shown  upon  the 
record ;  but,  in  addition  to  all  of  this,  they  made  the  mo- 
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tion  to  dismiss  their  appeal,  already  referred  to.  The 
assignment  covering  this  point  mnst  therefore  be  over- 
ruled, 

2.  It  is  insisted  that  the  circuit  judge  erred  in  refus- 
ing to  grant  the  motion  to  dismiss  the  appeal.  We 
think  this  assignment  is  well  taken. 

His  honor  gave  as  a  reason  for  the  refusal  that  the 
motion  came  too  late.  This  objection  is  also  urged  in 
the  brief  of  counsel  for  defendant  in  error.  After  a 
very  extensive  examination  of  the  question,  we  are  un- 
able to  find,  in  our  statutes  or  in  our  decisions,  any- 
thing to  support  the  action  of  the  circuit  judge.  The 
rule  applicable  on  motions  to  dismiss  by  the  appellee 
{Greer  v.  Williford,  Peck,  290),  does  not  apply  to  mo- 
tions made  by  the  api)ellant  to  dismiss  his  own  appeal. 
The  prevailing  rule  upon  the  latter  subject  elsewhere 
is  thus  laid  down  in  2  Enc.  of  PL  &  Pr.,  p.  351 :  "It 
is  the  general  rule  that  the  appellant  may  have  his  own 
appeal  dismissed  at  any  time  while  the  cause  remains 
within  the  jurisdiction  of  the  appellate  court  The  ap- 
pellee is  entitled  to  costs  on  such  a  dismissal,  but  can- 
not object,  nor  is  his  consent  required."  The  author- 
ities cited  in  a  note  to  above  text  are  Warreiv  v.  Eddy, 
(N.  Y.),  13  Abb.  Pr.,  28;  Cloud  v.  Wiley,  29  Ark.,  81; 
Latham  Y.  United  States,  9  Wall.,  145,  19  L.  Ed.,  771. 
To  these  authorities  we  may  add  Diffenderffer  v. 
Hughes,  7  Har.  &  J.  (Md.),  3;  Newson's  AdmW  v.  Doug- 
lass, 7  Har.  &  J.  (Md.),  417, 16  Am.  Dec.,  317.    In  these 
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cases  it  is  held  that  an  appellant  may  dismiss  his  appeal 
at  any  time  before  judgment  is  rendered,  even  after  the 
opinion  of  the  court  is  delivered. 

It  is  insisted  by  counsel  for  the  defendant  in  error 
that  to  grant  the  appellant's  motion  to  dismiss  at  so 
late  a  stage  of  the  cause  would  be  to  permit  a  litigant 
to  experiment  and  trifle  with  the  court  The  same  ar- 
gument might  be  used  concerning  the  nonsuit  that  may 
be  taken  by  a  plaintiff  in  a  cause;  but  the  practice  is 
firmly  fixed  in  this  state  by  statute  and  decision.  N,, 
a  &  St.  L.  Ry.  V.  Sansom,  113  Tenn.,  683,  84  S.  W.,  615, 
and  sections  of  the  Code  cited  therein. 

Upon  dismissal  of  an  appeal  from  the  judgment  of 
the  justice  of  the  i>eace,  it  is  the  duty  of  the  circuit 
court  to  affirm  the  judgment  of  the  justice.  Shannon's 
Code,  section  4876.  Of  course,  this  rule  does  not  ap- 
ply where  the  court  has  no  jurisdiction.  See  note  to 
that  section,  and  also  Andermn  v.  Moore,  4  Baxt.,  16. 

The  circuit  judge  should  therefore  have  granted  the 
appellant's  motion  to  dismiss  the  appeal,  and  should 
have  rendered  a  judgment,  affirming  the  judgment  of 
the  justice  of  the  peace.  For  his  failure  to  do  this,  we 
must  reverse  the  judgment  of  the  circuit  court.  Upon 
such  reversal,  it  is  the  duty  of  this  court  to  render  such 
judgment  as  the  circuit  court  should  have  rendered. 
Shannon's  Code,  section  4902. 

Judgement  will  therefore  be  entered  here  in  favor  of 
Mrs.  McCorkle  against  W.  J.  Oliver  &  Co,  for  fllO, 
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with  interest  from  January  22,  1904,  and  for  all  the 
costs  of  the  proceedings  before  the  justice  of  the  peace, 
and  all  the  costs  of  the  circuit  court  Judgment  will 
be  rendered  in  favor  of  W.  J.  Oliver  &  Oo.  against  Mrs. 
McCorkle  for  the  costs  of  the  appeal 
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Oyebton  CJounty  Railhoad  Company  v. 

A.  P.  Eldridge 

and 

Oyeeton  County  Railroad  Company  v.  Bryson  Hood. 

(Nashville.    December  Term,  1906.) 


DOMAIN.  Ezceptioiis  to  report  of  jury  of  view  and 
appeal  and  trial  anew  before  a  traverse  jury  are  concurrent 
remediee. 
In  condemnation  proceedings  under  eminent  domain  laws,  a  party 
excepting  to  the  report  of  the  jury  of  view  may,  upon  the  over- 
ruling of  his  exceptions  and  the  confirmation  of  the  report, 
appeal  from  the  finding  of  the  jury  to  the  next  term  of  the 
circuit  court  for  a  trial  anew  before  a  traverse  jury  in  the  usual 
way,  on  the  question  of  damages;  for  the  remedies  by  exception 
and  appeal  are  concurrent,  and  exceptions  to  the  report  do  not 
exclude  the  right  of  such  appeal. 

Ck>de  cited  and  construed:     Sees.  1858-1861  (S.);  sees.  1663-1666 
(M.  &  v.);  sees.  1339-1342  (T.  &  S.  and  1858). 

Case  cited  and  approved:     Railroad  v.  McDonald,  12  Heisk.,  64. 


FROM  OVERTON, 


Appeal  in  error  from  the  Circuit  Court  of  Overton 
County. — O.  E.  Snodgrass^  Judge. 

E.  0.  Knight^  for  Railroad. 

E.  D.  Whitb^  for  Eldridge  and  Hooi 
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Mb.  Justice  McAlisteb  delivered  the  opinion  of  the 
Court 

These  two  causes  present  the  same  questions^  and  were 
heard  together  in  this  court.  The  record  in  each  case 
presents  a  condemnation  -proceeding  commenced  by  the 
plaintifiF  against  the  defendant  railroad  company,  ask- 
ing a  writ  of  inquiry  for  the  assessment  of  plaintiff's 
damages,  occasioned  by  the  appropriation  of  his  land 
by  the  railroad  company. 

The  company,  in  its  answer,  admitted  the  appropria- 
tion of  the  land,  and  its  indebtedness  to  the  plaintiff 
for  its  actual  cash  value,  and  averred  its  readiness  to 
pay  said  compensation  when  the  cash  value  of  the  prop- 
erty should  be  determined  by  the  court,  but  stated  that 
plaintiffs  and  defendant  had  been  unable  to  agree  on 
the  valuation  of  said  lands. 

A  writ  of  inquiry  of  damages  was  directed  to  issue 
to  the  sheriff  of  Overton  county,  commanding  him  to 
summon  five  jurors  to  assess  the  damages.  The  jury 
appointed  by  the  sheriff  on  October  5,  1906,  reported 
as  follows: 

"We,  the  jury  summoned  and  sworn  to  inquire  and 
assess  the  damages  in  the  above-styled  cause,  having 
gone  upon  the  grounds  of  the  right  of  way,  and  having 
examined  by  i>ersonal  inspection  the  right  of  way  ap- 
propriated by  the  defendant  company,  the  location 
quantity,  and  quality  of  lands,  describing  the  right  of 
way  appropriated  by  metes  and  bounds  .  .  •  and  af- 
ter taking  into    consideration    all    incidental    benefits 


10  Gates]        DECEMBER  TERM,  1906.  81 

Railroad  v.  Eldrldge. 

which  result  to  the  owner  by  reason  of  said  improve- 
ment, do  find  on  this  October  6,  1906,  that  the  petiti- 
tioner,  A.  F.  Eldridge,  has  been  damaged  by  the  appro- 
priation of  said  right  of  way  set  out  in  the  pleading  in 
this  case  to  the  amount  of  five  hundred  dollars/' 

The  defendant  company  excepted  to  the  return  of  the 
sheriff  and  report  of  the  jury,  upon  the  following 
grounds,  viz.: 

(1)  The  damages  fixed  by  the  jury  are  excessive. 

(2)  The  jury  of  inquiry  in  making  its  report  does 
not  fix  the  actual  cash  value  of  the  land  without  deduc- 
tion. 

(3)  The  jury  of  inquiry  in  making  this  report  does 
not  fix  and  set  out  the  incidental  damages,  if  any,  less 
the  incidental  benefits. 

(4)  The  jury  of  inquiry  report  only  that  the  peti-_ 
tioner  has  been  damaged  by  the  appropriation  of  said 
right  of  way  to  the  amount  of  $500,  when  it  should  have 
reported  separately  the  actual  cash  value  of  the  land 
appropriated  and  the  incidental  damages  resulting,  if 
any,  after  deducting  the  incidental  benefits. 

(5)  The  jury  of  inquiry  does  not  set  apart  by  metes 
and  bounds  the  land  required  and  necessary  for  the 
defendant  company  for  its  right  of  way,  as  required 
by  the  statute. 

(6)  The  jury  of  inquiry  undertakes  and  does  fix 
and  give  damages  to  the  landowner  for  certain  land 
which  the  defendant  railroad  company  claims  is  neces- 
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eapy  for  its  use  for  railroad  purposes,  but  does  not  set 
ai>art  such  land  by  metes  and  bounds  nor  in  any  other 
way  to  the  defendant  company. 

These  exceptions  were  all  overruled  by  the  trial  judge, 
and  judf^nent  pronounced  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  f 500  in  one  case, 
and  |550  in  the  other*  Said  judgments  were  also  declar- 
ed a  first  lien  against  all  the  property  of  the  defendant 
company.  The  land  described  in  the  pleadings  and  in 
the  report  of  the  jury  of  inquiry  was  decreed  to  the  de- 
fendant company  for  right  of  way  purposes,  subject 
to  the  lien  aforesaid,  and  all  right,  title,  and  interest 
of  said  plaintiff  in  and  to  said  right  of  way  was  divested 
out  of  him  and  vested  in  the  railroad  company  for  right 
of  way  purposes. 

It  further  appears  from  the  minutes  that  when  de- 
fendant's exceptions  to  the  report  of  the  jury  were  over- 
ruled by  the  court,  and  before  any  decree  waa  entered 
in  the  cause,  the  defendant  company  prayed  an  appeal 
to  the  next  circuit  court  from  said  report  of  the 
jury  of  inquiry,  tendered  and  filed  its  appeal  bond,  and 
moved  the  court  for  a  trial  anew  before  a  jury  in  the 
usual  way,  but  the  court  overruled  and  disallowed  said 
motion  and  refused  such  trial.  Defendant  company 
excepted  to  the  action  of  the  court,  and  prosecuted  the' 
present  appeal  in  the  nature  of  a  writ  of  error.  The 
principal  assignment  of  error  is  that  the  circuit  judge 
should  have  allowed  the  case  to  be  tried  by  a  jury  in 
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the  tLBnal  way  upon  demand  made  by  the  defendant  and 
the  execution  of  a  bond. 

This  assignment  of  error  presents  for  our  determina- 
tion the  proper  construction  of  the  following  sections 
of  Shannon's  Code: 

"Sec.  1858.  The  report  of  the  jury  shall  be  reduced 
to  writing,  signed  by  a  majority  of  the  jurors,  delivered 
to  the  sheriff  and  by  him  returned  into  court 

**Sec.  1859.  If  no  objection  is  made  to  the  report,  it  is 
confirmed  by  the  court  and  the  land  decreed  to  the  peti- 
tioners ui>on  payment  to  the  defendants,  or  to  the  clerk 
for  their  use,  of  the  damages  assessed,  with  costs. 

"Sec.  1860.  Either  party  may  object  to  the  report 
of  the  jury  and  the  same  may  on  good  cause  shown  be 
set  aside  and  a  new  writ  of  inquiry  awarded. 

"Sec.  1861.  Either  party  may  also  appeal  from  the 
finding  of  the  jury  and  on  giving  security  for  the  costs 
have  a  trial  anew  before  a  jury  in  the  usual  way.'' 

In  support  of  the  action  of  the  trial  judge  in  refus- 
ing a  trial  in  the  circuit  court  by  a  traverse  jury,  after 
overruling  defendant's  exceptions,  and  confirming  the 
report  of  the  jury  of  inquiry,  it  is  said  the  defendant 
company  had  chosen  and  exhausted  its  remedy  by  filing 
exceptions  to  the  report  of  the  jury  of  inquiry,  and  al- 
lowing those  exceptions  to  be  tried  by  the  circuit  court 
without  the  intervention  of  a  jury.  It  is  said  this  ac- 
tion on  the  part  of  the  defendant  company  was  a  waiv- 
er of  the  right  to  trial  by  a  traverse  jury  in  the  circuit 
court    This  argument  is  based  upon  section  1860,  which 
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provides  that  "either  party  may  object  to  the  report  of 
the  jury  and  the  same  may  on  good  cause  shown  be  set 
aside  and  a  new  writ  of  inquiry  awarded.^' 

It  is  said  the  defendant  company  chose  this  method 
of  procedure,  and  excepted  to  the  report  of  the  jury; 
that  the  trial  judge  heard  the  cases  on  the  exceptions 
of  the  defendant,  and  confirmed  the  report  of  the  jury 
and  pronounced  judgment  in  favor  of  the  plaintiffs, 
overruling  all  of  the  defendant's  exceptions. 

Now,  it  is  said  that  a  party  dissatisfied. with  the  re- 
port of  the  jury  could  either  file  exceptions,  as  the  de- 
fendant actually  did,  or  he  could  appeal  from  the  find- 
ing of  the  jury  and  have  a  trial  de  novo  before  a  traverse 
jury  in  the  circuit  court;  but  it  is  argued  that  after  a 
party  had  chosen  one  remedy,  he  cannot  get  the  benefit 
of  another.  It  is  claimed,  therefore,  that  the  defendant 
company  had  exhausted  its  remedy  by  excepting  to  the 
report  of  the  jury  of  inquiry  and  invoking  the  action  of 
the  court  on  its  exceptions,  and  after  the  exceptions  had 
been  overruled  by  the  trial  judge,  it  was  too  late  for 
it  to  attempt  to  appeal  and  demand  a  traverse  jury  to 
try  the  cause  de  novo. 

It  is  said  that  the  traverse  jury  could  only  pass  on 
one  question  —  the  amount  of  damages  due  for  the  ap- 
propriation of  the  land,  and  that  this  same  question  was 
heard  by  the  trial  judge  on  the  exceptions  of  the  defend- 
ant company;  hence  it  is  argued  that  the  proper  con- 
struction of  sections  1860  and  1861  of  Shannon's  Code 
is  to  provide  two  remedies  which  might  be  pursued  in- 
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dependently,  but  not  roncarrently ;  or,  in  other  words, 
that  a  party  might  except  or  appeal  to  or  from  the  re- 
port of  the  jury  of  inquiry,  but  could  not  do  both. 

On  the  other  hand,  it  is  insisted  on  behalf  of 
the  defendant  company  that  the  filing  of  exceptions 
to  the  report  of  the  jury  of  view,  and  the  action 
of  the  court  thereon,  at  the  instance  of  either  party, 
does  not  preclude  the  right  of  appeal,  but  excep- 
tions and  appeal  are  concurrent  remedies  and  may 
be  pursued  at  the  same  time.  We  are  of  opin- 
ion this  is  the  proper  construction  of  sections  1860 
and  1861  of  Shannon's  Code,  and  that  either  party 
is  entitled  to  an  appeal,  whether  exceptions  are  filed  to 
the  report  or  not. 

It  will  be  observed  that  the  first  section,  after  provid- 
ing for  exceptions  by  either  party  to  the  report  of  the 
jury,  is  immediately  followed  by  the  other  section,  which 
provides  that  either  party  may  also  appeal  from  the 
the  finding  of  the  jury. 

It  is  obvious  that  the  trial  judge,  in  hearing  the  excep- 
tions, would  be  limited  to  the  proof  in  the  record,  and 
could  not  hear  additional  evidence  on  the  question  of 
damages ;  whereas,  on  a  trial  before  a  traverse  jury,  the 
case  would  be  heard  de  novo,  and  additional  proof  on 
this  subject  could  be  adduced. 

It  is  therefore  apparent  that  the  exceptions  to  the  re- 
port could  only  reach  matters  appearing  in  the  rejwrt, 
and  would  be  an  inadequate  remedy  for  increasing  or 
diminishing  the  compensation  for  the  land  appropri- 
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ated.  Hence  it  is  that,  after  action  by  the  trial  judge 
on  exceptions  going  merely  to  the  report,  a  i)arty  may 
also  appeal  to  the  next  term  of  the  circuit  court  for  a 
trial  de  novo  before  a  tray^se  jury  on  the  question  of 
damages. 

In  Mi88.  Raihcuy  Co.  v.  McDonald,  12  Heisk.,  54,  the 
practice  already  indicated  seems  to  have  been  approved 
by  this  court.  In  that  case,  a  jury  was  appointed,  who 
made  a  report  which  was  excepted  to  by  the  defendants, 
and  by  consent  the  exceptions  were  sustained  and  the 
report  set  aside  for  several  good  and  sufficient  reasons. 
A  second  report  wag  thereupon  made  and  excepted  to  by 
the  petitioner,  but  the  exceptions  were  overruled, .  the 
report  confirmed  and  the  final  decree  rendered,  ftrom 
which  the  petitioners  api)ealed. 

In  the  course  of  the  opinion,  the  court  said:  "But 
the  petitioner  prayed  an  appeal  to  the  jury  under  sec- 
tion 1342  [Code  1858].  Section  1341  provides  that  either 
party  may  object,  to  the  report  of  the  jury  and  that  the 
same  may,  on  good  cause  shown,  be  set  aside  and  a  new 
writ  of  inquiry  awarded.  Section  1342  provides  that 
either  party  may  also  appeal  from  the  finding  of  the 
jury  and  on  giving  security  for  costs  have  a  trial  anew 
before  a  jury  in  the  usual  way. 

"The  court  [trial]  was  of  opinion  that  under  the 
provisions  of  the  charter,  the  petitioner  having  had  a 
second  report  of  the  jury,  was  not  then  entitled  to  a  trial 
before  a  jury  in  a  court  As  we  have  said,  we  think 
the  general  provisions  of  the  law  applicable ;  but  if  the 
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Code  be  subject  to  the  same  construction,  there  has  been 
but  one  jury,  and  but  one  report;  the  first  report  was 
incomplete,  and  was  treated  as  a  nullity ;  and  the  same 
jury  directed  to  report  again;  and  we  think  that  the 
petitioner  was,  under  section  1342,  entitled  to  a  trial  in 
court  before  a  jury  upon  securing  costs.  The  decree  is 
reversed,  and  the  cause  remanded  to  be  tried  by  a  jury 
in  the  ordinary  mode.'' 

The  practice  indicated  in  the  above  case  should  have 
been  followed  in  the  trial  below,  and,  for  this  error,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 
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Fbanklin  Turnpike  Company  v.  Long  Diastance  Tel- 
ephone &  Telegraph  Compajny. 

{Nashville.    December  Term,  1906.) 

1.  STATUTES,    Proviflion  in  the  body  not  embraced  or  included 
in  the  caption  is  unconstitutional. 

A  statute  (Acts  1885»  ch.  135),  whose  caption  purports  to  amend 
cer|ain  sections  of  the  Code  of  1858,  by  extending  their  opera- 
tion to  the  condemnation  of  the  property  of  private  corporations, 
and  whose  body  provides  that  the  circuit  court  in  which  a 
petition  for  condemnation  is  filed  shall  have  jurisdiction,  in  one 
proceeding,  to  condemn  property  of  private  corporations  in  all 
the  counties  composing  the  circuit  in  which  the  court  may  be 
held,  whereas,  the  jurisdiction  is  confined  by  said  sections  of 
the  Code  to  the  circuit  court  of  the  county  in  which  the  land 
lies,  is  unconstitutional  to  the  extent  that  the  body  thereof 
undertakes  to  increase  and  extend  the  jurisdiction  of  the  court 
beyond  the  jurisdiction  conferred  by  said  sections  of  the  Code, 
because  such  increased  jurisdiction  is  not  embraced  in  the  cap- 
tion, but  is  beyond  its  purview,  and  is  a  different  subject-mat- 
ter from  that  contained  in  the  caption,  and  is  not  justified  by 
it 

Code  cited  and  construed:     Sees.  1844-1867   (S.);  sees.  1549-1572 
(M.  ft  v.);  sees.  1325-1348  (T.  k  S.  and  1858). 

Acts  cited  and  construed:     1885,  ch.  135. 

2.  SAME.    Severable  unconstitutional  provision  eliminated  with- 
out invalidating  the  constitutional  part^  when. 

The  provisions  of  said  act  as  shown  in  the  foregoing  headnote  are 
clearly  severable,  and  all  that  part  of  the  act  preceding  the 
proviso  and  extending  the  operation  of  said  sections  of  the  Code 
to  the  condemnation  of  the  property  of  private  corporations  is 
constitutional,  and  all  that  part  of  section  1  contained  in  the 
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proviflo,  and  making  special  provisions  as  to  telegraph  and  tele- 
phone companies  and  extending  the  jurisdiction  of  the  court  as 
to  them,  is  unconstitutional  and  void,  for  the  reasons  stated  in 
the  foregoing  headnote. 

See  citations  under  first  headnote. 


PROM   DAVIDSON. 


Certiorari  to  the  Circuit  Court  of  Davidson  County. 
-John  W.  Childress,  Judge. 

Cox  &  Cox,  for  Turnpike  Co. 

Luke  Lea,  for  Telephone  &  Telegraph  Co. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  by  the  Long  Distance  Telephone 
&  Telegraph  Company  to  condemn  a  right  of  way  over 
the  Franklin  turnpike  from  Nashville,  to  Franklin,  Ten- 
nessee. The  petition  was  filed  in  the  second  circuit 
court  of  Davidson  county.  About  one  mile  of  the  turn- 
pike over  which  the  right  of  way  is  sought  lies  in  David- 
son county,  and  the  other  nine  miles  lie  in  Williamson 
county.  These  proceedings  were  instituted  under  chap- 
ter 135,  p.  245,  of  the  Acts  of  1885.  There  was  a  demur- 
rer to  the  petition,  setting  up,  among  other  things,  that 
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the  second  circuit  court  of  Davidson  county,  an  which 
the  petition  was  filed,  had  no  jurisdiction  to  condemn 
the  portion  of  the  turnpike  lying  in  Williamson  county, 
that  Acts  1885,  p.  245,  c.  135,  is  unconstitutional,  and 
that  it  is  only  under  the  provisions  of  that  act  that  the 
proceedings  to  condemn  land  in  Williamson  county 
could  be  had  in  the  circuit  court  of  Davidson  county. 
The  demurrer  was  overruled,  and  an  answer  was  filed, 
setting  up  numerous  grounds  of  defense,  among  others, 
that  the  construction  of  the  line  was  not  for  a  public 
use,  and  was  not,  therefore,  authorized,  and  that  con- 
demnation proceedings  could  not  be  had  in  its  bdialf, 
and  that  the  telephone  company  was  not  authorized  to 
exercise  the  right  of  eminent  domain. 

A  jury  was  asked  to  try  this  issue.  This  was  refused, 
and  a  writ  was  awarded  to  summon  a  jury  of  inquest 
to  set  apart  the  right  of  way  and  assess  the  damagea 
The  jury  made  its  report,  and  assessed  the  damages  at 
one  hundred  dollars ;  and  there  was  an  appeal  on  the 
part  of  the  petitioner  to  the  circuit  court.  Thereupon 
defendant  turnpike  company  applied  for  writs  of  cer- 
tiorari, which  were  granted,  and  the  case  is  before  this 
court  in  obedience  to  said  writ. 

The  first  assignment  of  error  which  we  shall  consider 
is  that  the  court  erred  in  overruling  the  demurrer,  which 
set  up  want  of  jurisdiction  in  the  circuit  court  of  Dav- 
idson county  to  condemn  land  in  Williamson  county. 
Code  1858,  sees.  1325-1348,  prescribes  the  mode  of  pro- 
ceeding to  condemn  lands  for  public  improvements.    Sec- 
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tion  1326,  which  is  the  same  as  section  1845  of  Shan- 
non's Compilation,  prescribes  that  the  petition  shall  be 
filed  in  the  circuit  court  of  the  county  in  which  the  land 
lies;  and  specifies  what  it  shall  contain;  and  the  other 
sections  following  prescribe  the  mode  of  proceeding. 
The  condemnation  proceedings  in  this  case  are  not  au- 
thorized by  these  sections,  since  they  do  not  provide  for 
the  condemnation  of  property  of  private  corporations. 
Acts  1885,  p.  245,  c.  135,  was  intended  to  extend  the 
provisions  of  the  Code,  so  that  they  should  apply  to  and 
include  the  condemnation  of  property  of  private  cor- 
porations ;  and  it  is  under  this  act  that  the  proceedings 
must  be  sustained,  if  at  all. 

It  is  said  that  this  act  is  unconstitutional,  because  the 
body  of  the  act  contains  provisions  which  are  not  em- 
braced in  the  caption,  nor  referred  to  in  the  caption  in 
any  way.  The  caption  of  the  act  is  in  the  following 
words:  ''An  act  to  amend  sections  1325  to  1348,  inclu- 
sive. Code  of  1858,  being  sections  1549-1572,  inclusive, 
Milliken  &  Vertrees'  Code,  so  as  to  extend  the  operation 
of  said  sections  to  the  condemnation  and  taking  of 
the  property,  privileges,  rights  or  easements  of  private 
corporations  for  public  purposes,  or  internal  improve- 
ments.'^ 

The  first  section  of  the  act  is  in  these  words:  "Sec- 
tion 1.  Be  it  enacted  by  the  general  assembly  of  the 
State  of  Tennessee,  that  the'  operation  of  sections  1325 
to  1348,  inclusive,  of  the  Code  of  1858,  being  sections 
1549  to  1572,  inclusive,  of  Milliken  &  Vertrees^  Code,  be 
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and  the  same  are  hereby  extended  so  that  the  same  shall 
apply  to  and  include  the  condemnation  and  taking  of  the 
property,  privileges,  rights  or  easements  .of  private  cor- 
porations for  public  purposes  or  internal  improvments; 
provided,  however,  that  no  telegraph  or  telephone  com- 
pany, or  other  such  company,  shall  be  permitted  to 
attach  its  lines  to,  ojr  otherwise  use  the  i)oles  of,  any 
other  telegraph  or  telephone  company  without  the  con- 
sent of  such  company  being  first  had  and  obtained,  and 
that  in  condemning  rights  of  way  for  telegraph  and 
telephone  companies,  the  juries  shall  not  be  required  to 
lay  off  the  property,  privileges,  rights  or  easements 
included  in  the  petition,  or  sought  to  be  condemned  by 
metes  and  bounds,  and  in  such  cases  it  shall  be  discre- 
tionary with  said  juries  whether  they  will  view  the 
premises  or  not,  and  when  a  petition  is  filed  to  condemn 
the  property,  easements,  rights  or  privil^es  of  a  pri- 
vate corporation  for  a  telephone  or  telegraph  company, 
the  circuit  court  in  which  said  petition  is  filed  shall  have 
jurisdiction  of  and  power  to  condemn  the  right  of  way 
for  such  company  over  and  upon  the  rights,  privil^es, 
easements  and  property  of  such  private  corporation, 
in  all  the  counties  composing  the  circuit  in  which  said 
court  may  be  held,  in  one  proceeding." 

We  are  of  opinion  that  that  portion  of  the  act  which 
provides  that  the  circuit  court  in  which  the  petition  is 
filed  shall  have  jurisdiction  to  condemn  property  of 
private  corporations  in  all  the  counties  composing  the 
circuit  in  which  said  court  may  be  held  in  one  proceed- 
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ing  is  not  embraced  by  the  caption  of  the  act.  The  cap- 
tion of  the  act  only  purports  to  extend  the  operation  of 
the  sections  referred  to  to  the  condemnation  of  property 
of  private  corporations.  The  caption  does  not  provide 
for  any  amendment  or  change  in  the  acts  thus  extended, 
and  gives  no  intimation  that  there  would  be  any  amend- 
ment or  change  to  the  sections  after  they  were  extend- 
ed- In  other  words,  the  act  purports  to  extend  the 
sections  as  they  were,  and  the  sections,  thus  extended, 
would  be  the  same  as  in  the  original  act  or  Code.  The 
body  of  the  act,  however,  not  only  extends  the  sections, 
but  attempts  to  amend  and  change  them,  so  as  to  provide 
a  new  and  different  jurisdiction  in  which  the  condemna- 
tion proceedings  may  be  had.  In  so  far  as  the  body  of 
the  act  attempts  to  amend  the  sections  which  are  intend- 
ed by  the  caption  of  the  act  to  be  extended,  it  presents  a 
diflferent  subject-matter  from  the  caption,  and  is  not 
justified  by  it.  It  is  true  that  the  act  of  1885  in  this  cap- 
tion purports  to  amend  the  sections  of  the  Code  referred 
to,  but  it  does  not  provide  to  amend  them  so  as  to  change 
their  provisions  in  any  way,  but  only  so  aa  to  extend 
them;  and,  under  this  caption,  the  only  amendment 
that  could  be  allowed  would  be  the  extension  of  the 
power  to  condemn  the  property  of  private  corporations. 
But  the  provisions  of  the  act  are  clearly  severable,  and 
so  much  of  it  as  is  constitutional  may  be  so  declared, 
and  the  remainder  eliminated. 

We  are  of  opinion,  therefore,  and  so  declare,  that  all 
of  the  act  which  precedes  the  proviso  is  constitutional, 
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and  all  of  section  1  which  follows  the  proviso  is  uncon- 
stitutionaly  because  beyond  the  purview  of  the  caption 
and  not  referped  to  in  any  way  in  it  Upon  this  ground, 
the  demurrer  should  have  been  sustained  by  the  court 
below,  and  it  is  now  done  by  this  court;  and  the  bill  is 
dismissedi  at  the  coert  of  the  petitioner. 
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FRBEMAN  V.  Btatb. 
[{Nashville.    December  Term,  1906.) 

1.  FISH  LAW.  Acts  construed.  Resident  ol  State  may  catch  in 
certain  streams,  for  use  on  his  own  table,  except  by  poison  and 
explosives. 

Under  Acts  1895,  ch.  127,  as  amended  by  Acts  1897,  cb.  321,  any 
resident  of  this  State  may  catch  fish  for  use  on  his  own  table. 
In  certain  streams,  viz:  Cumberland  river  (except  in  Robertson 
and  Montgomery  counties),  Tennessee  river,  Mississippi  river. 
Forked  Deer  river,  Big  Sandy  river  and  Duck  river  in  Bed- 
ford and  Hickman  counties,  by  any  means  except  poison  and  ex- 
plosives; but  the  catching  of  fish  in  said  streams  for  any  other 
purpose  than  "use  on  his  own  table"  by  any  means  except  by  rod, 
or  line,  or  trot  line,  is  prohibited. 

Acts  cited  and  construed:    1895,  ch.  127;  1897,  ch.  321. 

2.  8AMB.  Presentment.  Failingr  to  negative  purpose  to  catch 
''for  use  on  his  own  table"  is  insufficient. 

A  presentment  for  a  violation  of  the  statutes  named  in  headnote 
1,  by  fishing  in  the  Cumberland  river,  containing  no  averment 
which  negatives  a  purpose  on  the  part  of  the  accused  to  catch 
the  fish  for  use  on  his  own  table,  is  insufficient,  and  will  be 
quashed  on  motion  seasonably  interposed  in  his  behalf. 

8.  BAMB.  Same.  But  such  inflmuty  will  be  cured  by  verdict,  in 
the  absence  of  motion  to  quash. 
The  lack  of  an  averment  that  defendant  caught  the  fish  for  a 
purpose  other  than  for  use  on  his  own  table,  in  a  presentment 
which  avers  that  defendant  "did  unlawfully  fish  with  a  seine," 
etc,  and  "unlawfully  did  catch  fish  in  the  waters  of  the  Cumber- 
land river  by  a  contrivance  other  than  rod,  line,  or  trot  line," 
is  cured  by  a  verdict  of  guilty,  in  the  absence  of  a  motion  to 
quash  seasonably  made. 

Case  cited  and  approved:    Whim  v.  Stat^  117  Tenn.,  94. 
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FROM  DAVIDSON. 


Appeal  from  the  Criminal  Court  of  Davidson  County, 
— ^W.  M.  Hart,  Judge. 

Chebry  &  Steqer,  for  Freeman. 

Assistant    ATTOBNEv-GENERAii    Faw    and    J.    H. 
AoKLBN,  State  Game  Warden,  for  State. 


Mr.  Justice  MoAlister  delivered  the  opinion  of  the 
Court 

The  presentment  in  this  case  embraces  two  counts: 

First,  that  "the  defendant^  James  Freeman,  on  the 

day  of  May,  did  unlawfully  fish  with  a  seine  in  the 
waters  of  the  Cumberland  river,  against  the  peace  and 
dignity  of  the  State;''  second,  that  "the  said  Jim  Free- 
man, on  the  day  and  year  aforesaid,  in  the  county  afore- 
said, unlawfully  did  catch  fish  in  the  waters  of  the  Cum- 
berland river  by  a  contrivance  other  than  rod,  line,  or 
trot  line,  against  the  peace  and  dignity  of  the  State." 

The  defendant  was  found  guilty  by  the  court,  who 
tried  the  case  without  the  intervention  of  a  jury. 

The  facts  in  the  case  are  undisputed,  and  are  thus  set 
out  in  the  record : 

"James  Freeman  is  the  .owner  of  a  farm  in  Davidson 
county,  on  the  bank  of  the  Cumberland  river,  about  two 
miles  below  Nashville.  For  about  thirty  years  he  has 
been  fishing  in  the  Cumberland  river  opposite  his  own 
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land  or  lands,  where  he  has  the  written  permission  of  the 
owner,  with  what  are  known  as  *wing  nets/  These 
wing  nets  consist  of  netting  stretched  over  hoops  some- 
what similar  to  barrel  hoops,  the  first  of  which  is  about 
thirty  inches  in  diameter,  and  the  succeeding  hoops 
greatly  decreasing  in  size.  The  net  is  about  twelve  feet 
in  length,  and  a  wing  some  five  feet  long  on  each  sida 
One  end  of  the  net  is  attached  to  the  shore,  mouth  up- 
stream. 

^^The  Cumberland  river  is  a  navigable  stream  at  least 
one  hundred  yards  wide  at  this  place.  Freeman  used 
part  of  his  catch  for  his  own  consumption,  selling  the 
surplus,  if  any,  to  the  public  generally.  The  kinds  of 
fish  caught  are  generally  buffalo,  carp,  drum,  and  cat. 
This  fishing  and  selling  has  taken  place  in  the  months 
of  March,  April,  and  May,  and  the  place  in  the  Cumber- 
land river  where  the  nets  are  placed  is  in  Davidson 
county,  and  in  said  months  these  nets  were  at  times 
altogether  between  high  and  low  water  mark,  and  at 
other  times  below  low  water  mark  in  the  channel.  They 
do  not  interfere  with  navigation,  and  do  not  interfere 
with  the  ascent  and  descent  of  fish  further  than  nets  of 
the  above-described  dimensions  necessarily  do.  Defend- 
ant offered  to  prove: 

"'The  described  varieties  of  fish  are  not  what  are 
termed  "game  fish,"  and  from  their  habits  are  destruct- 
ive to  the  eggs  of  game  fish,  but  are  each  and  all  valua- 
ble as  food  fish.' 

118  Tenit— 7 


98  TENNESSEE  REPORTS,       [118  Tenn. 

Freeman  r.  State. 

"To  which  proof  counsel  tor  State  excepted  as  irrele- 
vant, incompetent,  and  immaterial  to  the  issues  in  this 
cause.'* 

Chapter  127,  p.  256,  Acts  of  1895,  provides  as  follows: 

"An  act  for  the  protection  of  fish  in  the  State  of  Ten- 
nessee. 

"Section  1,  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  it  shall  be  unlawful  for  any 
person  op  persons  to  catch,  kill  or  wound  any  fish  in  any 
of  the  streams,  lakes,  rivers  or  ponds  in  the  State  of  Ten- 
nessee, by  seine,  trap,  gun,  grabbling  with  hands,  gig, 
poison,  dynamite  or  in  any  way  or  by  any  contrivance 
or  device  whatsoever,  except  by  rod  or  line  or  trot  line : 
Provided,  first,  the  provisions  of  this  section  shall  not 
apply  to  i»rivate  ponds,  and,  second,  to  minnows  not 
exceeding  four  and  a  half  inches  in  length,  which  may 
be  caught  exclusively  for  bait  by  dip  net  not  to  exceed 
six  feet  in  length. 

"Sec.  2.  Be  it  further  enacted,  that  it  shall  be  unlaw- 
ful for  any  person,  company  or  corporation  to  build  any 
dam  or  obstruction  across  any  of  the  streams  in  the 
State  of  Tennessee,  or  any  fish  gate  or  trap  for  the  pur- 
pose of  corralling  or  catching  fish. 

"Sec.  3.  Be  it  further  enacted,  that  any  person  vio- 
lating any  of  the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  fined  not  less  than  ten  or 
more  than  fifty  dollars,  except  that  in  case  of  wounding 
or  destroying  fish  by  means  of  poison  or  dynamite  or 
any  other  explosive  whatever,  the  person  or  persons 
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found  guilty  of  same  shall  be  deemed  guilty  of  a  misde- 
meanor and  imprisoned  not  less  than  six  months  in 
county  jail." 

It  appears  that  this  act  was  amended  by  chapter  321, 
p.  679,  of  the  Acts  of  1897,  as  follows : 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  an  act  approved  May  20, 
1895,  being  chapter  127  of  the  Acts  of  1895,  entitled  ^An 
act  for  the  protection  of  fish  in  the  State  of  Tennessee,' 
be  and  is  hereby  so  amended  that  hereafter  it  shall  be 
lawful  for  any  resident  of  this  State  to  catch  fish  for  use 
on  his  own  table,  but  not  otherwise,  in  the  Cumberland 
river,  Tennessee  river,  Mississippi  river,  Obion  river, 
Forked  Deer  river.  Big  Sandy  river,  and  Duck  river, 
in  Bedford  and  Hickman  counties,  by  any  means  except 
poison  and*  explosives :  Provided,  that  this  shall  not 
apply  to  the  Cumberland  river  in  Robertson  and  Mont- 
gomery counties.'' 

The  result  of  this  legislation  is  that  any  resident  of 
this  State  may  catch  fish  for  use  on  his  own  table  by 
any  means  except  poison  and  explosives,  but  the  catch- 
ing of  fish  for  any  other  purpose  than  "use  on  his  own 
table"  is  still  prohibited  by  any  means  except  by  rod,  or 
line,  or  trot  line. 

Now,  it  appears  from  the  stipulation  of  agreed  facts 
in  this  case,  that  the  defendant  below  fished  with  what  is 
known  as  "wing  nets,"  The  net  is  about  twelve  feet  in 
length  and  has  a  wing  some  five  feet  long  on  each  side, 
with  netting  stretched  over  hoops,  and  one  end  of  the 
net  attached  to  the  shore,  mouth  upstream. 
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The  act  of  1895  expressly  prohibits  any  fish  gate  or 
trap  for  the  purpose  of  corralling  or  catching  fish,  or 
any  contrivance  or  device  whatever  for  catching  them, 
except  by  rod,  op  line,  or  trot  line.  Minnows  may  be 
caught  by  dip  net  not  exceeding  six  feet  in  length,  but 
the  device  used  by  the  plaintiff,  of  course,  does  not 
come  under  this  exception.  Moreover,  it  apjyears  that 
the  defendant  below,  not  only  caught  this  fish  for  his 
own  consumption,  but  that  he  sold  the  surplus  to  the 
public  generally. 

Now,  it  is  insisted  on  behalf  of  the  defendant  that  he 
is  not  presented  under  the  act  of  1897,  but  under  the  act 
of  1895;  that  he  is  charged  with  unlawfully  catching 
fish,  and  not  with  the  offense  of  unlawfully  disposing  of 
them.  It  is  said  he  caught  them  by  a  lawful  con- 
trivance under  the  act  of  1897,  which  only  pn^ibits 
dynamite  and  poison,  and  that,  if  his  disposition  of  his 
surplus  by  sale  is  an  offense,  it  should  be  specifically 
charged,  and  there  is  no  averment  in  the  indictment 
that  he  caught  the  fish  for  a  purpose  other  than  that  for 
use  on  his  own  table.  It  is  true,  as  argued,  that  the  con- 
trivance or  device  employed  by  plaintiff  for  catching  fish 
was  expressly  authorized  under  the  act  of  1897,  provided 
the  fish  were  caught  for  use  on  his  own  table. 

The  gravamen  of  the  offense  is  the  ^nployment  of 
such  means  to  catch  fish  for  public  sale  or  other  disposi- 
tion of  them.  It  is  true  the  presentment  does  not  on 
its  face  negative  the  purpose  on  the  part  of  the  defend- 
ant to  catch  these  fish  for  use  on  hip  own  table,  and,  if 
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a  motion  to  quash  had  been  seasonably  interposed,  this 
objection  might  have  been  made  available  to  the  defend- 
ant. The  presentment,  however,  charges  that  the  de- 
fendant "did  unlawfully  fish  with  a  seine**  and  unlaw- 
fully did  catch  fish,"  etc. 

In  Whim  v.  State,  117  Tenn.,  94,  94  S.  W.,  674,  plain- 
tiff in  error  was  convicted  of  "knowingly,  willfully,  and 
maliciously  cutting  and  removing,  for  the  purpose  of 
marketing,  timber  from  the  lands  of  another,  without 
the  consent  of  the  owner  of  the  timber  so  cut  and  remov- 
ed," in  violation  of  the  provisions  of  chapter  106,  p.  257, 
of  the  Acts  of  1897.  In  that  case  it  was  insisted  that  the 
judgment  should  be  arrested  for  the  reason  that  the  in- 
dictment failed  to  charge  that  the  removal  of  the  timber 
was  without  the  consent  of  the  owner,  which  was  an 
indispensable  ingredient  to  constitute  the  crime  charged 
by  the  statute.  It  did  not  api)ear  from  the  record  that  a 
motion  to  quash  or  in  arrest  of  judgment  had  been  inter- 
posed in  the  court  below. 

This  court  held  that,  since  the  indictment  averred  in 
the  language  of  the  statute  that  the  removal  of  the  tim- 
ber was  done  maliciously,  that  term  imported  that  it 
was  done  without  the  consent  of  the  owner. 

It  was  further  held  that  the  omission  in  the  indict- 
ment was  cured  by  the  verdict,  since  it  was  necessary  to 
show  by  proof  that  the  act  was  committed  without  the 
consent  of  the  owner. 

We  think  that  case  is  conclusive  of  the  contention 
made  in  the  present  case.    The  proof  herein  shows  that 
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the  defendant  used  part  of  his  catch  for  his  own  con- 
sumption and  would  sell  the  surplus  to  the  public  gen- 
erally. So  the  infirmity  in  the  indictment^  in  the  ab- 
sence of  a  motion  to  quash  or  in  arrest  of  judgment, 
was  cured  by  the  verdict  of  the  jury. 
Affirmed. 
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FOET  V.  FOET. 

(Nashville.    December  Term,  1906.) 

1.  SUPBBME  COUBT  PRAOTIOB.  ABUgnment  of  errors  mnst 
conform  to  Bole  20. 
An  assignment  of  errors  that  the  court  erred,  (1)  In  allowing  a 
defendant  to  withdraw  his  answer  and  file  a  demurrer,  (2)  In 
allowing  a  demurrer  to  be  filed  by  two  defendants  before  process 
was  served  on  a  third,  and,  (3)  In  sustaining  defendant's  demur- 
rer to  the  original  and  amended  bills,  are  not  a  sufficient  com- 
pliance, in  form  or  substance,  with  the  rule  of  the  supreme  court 
concurring  assignments  of  error,  and  will  be  overruled. 
Rule  cited:     Rule  Twenty,  89  Tenn.,  pp.  774,  775. 

9.    8AMB.    Same.    Defective,  not  cured  by  brief  filed  within  ten 
days  before  case  is  called. 
Insufficient  and  defective  assignments  of  error  are  not  cured  by  a 
brief  and  argument  in  support  thereof  filed  within  ten  days  be- 
fore the  case  is  called  for  hearing. 

8.  APPBAL.  Dismissal  of,  by  appellant.  Consent  of  appellee 
not  required,  but  he  is  entitled  to  costs. 
It  is  the  general  rule  that  the  appellant  may  have  his  own  appeal 
dismissed  at  any  time  while  the  cause  remains  within  the  Juris- 
diction of  the  appellate  court,  and  the  appellee  cannot  object, 
nor  is  his  consent  required,  but  he  is  entitled  to  costs  on  such 
-  dismissal. 

Cases  cited  and  approved:     Cloud  v.  Wiley,  29  Ark.,  81;  Liatham 
v.  U.  S.,  9  Wall.,  145;  Bacon  v.  Lawrence,  26  111.,  53. 

4.  SAKB.  In  nature  of  writ  of  error  from  law  court  merely  sus- 
pends Judgment  and  supersedes  execution.  From  chancery 
court  vacates  decree. 
An  appeal  in  the  nature  of  a  writ  of  error  prosecuted  from  the 
Judgment  of  a  law  court  operates  as  a  mere  suspension  of  the 
Judgment  of  the  lower  court  and  supersedes  the  issuance  of  an 
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execution  .therefrom  during  the  pendency  of  the  appeal;  but 
a  simple  direct  appeal  from  the  decree  of  a  chancery  court  ya- 
catea  the  decree  of  the  lower  court,  and  the  cause  stands  for 
trial  de  novo  in  the  appellate  court 

Oases  cited  and  approved:  Franklin  y.  Franklin,  2  Swan,  621; 
Thomasson  y.  IGBrcheval,  10  Humph.,  324;  Smith  y.  Holmes,  12 
Heisk.,  466;  Morris  y.  Richardson,  11  Humph.,  889;  Maskall  y. 
Maskall,  8  Sneed,  208. 

6.  8AMB.  Acta  1885,  ch.  21,  modifies  role  in  chancery  cases  only 
to  extent  of  preserving  lien  pending  appeaL 
The  efCect  of  ch.  21,  Acts  1885,  providing,  in  substance,  that  de- 
crees of  courts  of  equity,  when  appealed  to  the  supreme  court, 
shall  be  a  lien  upon  the  property  of  the  defendant  in  like  man- 
ner as  Judgments  at  law,  was  to  so  modify  the  rule  stated  in  the 
last  preceding  headnote  in  respect  of  decrees  of  chancery  courts 
as  to  continue  them  in  force  upon  an  appeal,  where  moneyed  or 
other  judgments  were  pronounced,  to  the  extent  of  preserving  the 
lien  pending  the  appeal,  but  the  operation  of  the  act  is  limited 
to  those  cases  only  where  the  Judgments  pronounced  constitute 
liens. 

Act  cited  and  construed:    1885,  ch.  21. 

0.  SAME.  Statute  requires  same  bond  and  proceedings  in  appel- 
late court  on  appeal  in  nature  of  writ  of  error  as  on  appeal*  but 
distinction  in  effect  is  maintained. 
Notwithstanding  our  statute  requires  the  same  bond  of  appellants, 
and  the  proceedings  in  the  appellate  court  are  the  same,  on  an 
appeal  in  the  nature  of  a  writ  of  error  from  a  Judgment  at  law 
and  a  simple  appeal  from  a  decree  in  equity,  the  distinction  in 
the  effect  of  the  appeal  on  the  Judgment  of  the  court  appealed 
from  is  maintained — in  the  one  case  merely  suspending,  and  in 
the  other  vacating,  the  Judgment  appealed  from. 

Code  cited:    Sec.  4910  (S.);  sec.  3894  (M.  &  V.);  sec.  3176  (1858.) 
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7.  SAME.  May  be  dismiBsed  by  appellant,  but  case  cannot  be 
dismissed  by  him  after  Judgment. 

Although  the  appellant  has  the  right  to  dismiss  the  appeal  at  any 
time,  upon  payment  of  costs,  and  the  consent  of  appellees  there- 
to, is  not  required,  this  right  is  limited  to  the  appeal,  and  the 
case  cannot  he  dismissed  by  appellant  after  judgment  is  pro- 
nounced. 

8.  SAME.  Dismissal  ol  in  nature  of  writ  of  error,  affirms  Judg- 
ment. In  chancery  case,  effect  and  terms  of,  in  discretion  o| 
court. 

The  effect  of  the  dismissal  of  an  appeal  in  the  nature  of  a  writ 
of  error  is  to  affirm  the  Judgment  of  the  lower  court;  but  the 
effect  of  the  dismissal  of  a  simple  appeal  from  a  decree  In  a 
chancery  cause,  and  the  terms  upon  which  the  dismissal  may 
be  had.  are  left  to  the  sound  discretion  of  the  appellate  court 

9.  SAME.  Dismissal  of,  from  money  decree.  Appellee  should 
have  benefit  of  security  given  by  appellant  on  appeal. 

If  the  Judgment  or  decree  appealed  from  in  an  equity  case  is  in 
favor  of  either  party  against  the  other  for  money,  and  the  ap- 
peal be  prosecuted  under  the  statute  requiring  security  for  the 
Judgment  as  well  as  costs,  the  appellee  should  be  awarded  the 
benefit  of  the  security  given  by  appellant  for  the  Judgment  ob- 
tained below,  as  a  condition  precedent  to  the  dismissal  of  the 
appeal  by  appellant. 

■ 

10.  SAME.  Dismissal  of,  where  bill  was  dismissed  on  demurrer 
No  terms  imposed  except  payment  of  costs  of  appeal.  Oase  in 
judgment. 

The  chancery  court  sustained  a  demurrer  and  dismissed  the  bill, 
from  which  decree  the  complainants  appealed.  In  the  supreme 
court  the  appellant  asked  leave  to  dismiss  the  appeal;  Held,  that 
no  terms  will  be  imposed  other  than  the  payment  of  the  costs 
of  the  appeal,  and  the  Judgment  of  the  lower  court  will  stand 
as  though  no  appeal  had  been  prosecuted  therefrom. 
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FROM  ROBERTSON. 


Appeal  from  thc5  Chancery  Court  of  Robertson  Coun- 
ty.— J.  W.  Stout^  Chancellor. 


Dancey  Fort,  Joel  B.  Fort,  and  Trub  &  Dorsby,  for 
Charles  H.  Fort  et  al. 

A.  E.  Garner,  W.  D.  Sugg,  and  Pitts  &  MoConnioo^ 
for  W.  D.  Fort  et  al. 


R.  H.  Sansom,  Special  Judge,  delivered  the  opinion  of 
the  Court. 

This  case  is  before  us  on  appeal  from  the  decree  of  the 
chancery  court  of  Robertson  county.  The  bill  was  filed 
for  the  purpose  of  enforcing  the  specific  performance  of 
an  allied  contract  of  sale  of  real  estate,  and  thereafter 
an  amended  bill  was  filed.  To  the  original  and  amend- 
ed bills  a  demurrer  was  interposed,  which  was  by  the 
chancellor  sustained,  and  both  bills  dismissed,  and  from 
this  decree  sustaining  the  demurrer  and  dismissing 
complainant's  bills,  they  have  appealed  to  this  court. 

The  record  was  filed  in  this  court  on  the  1st  day  of 
September,  1906,  and  thereafter,  on  October  18,  1906, 
appellants  assigned  errors  in  these  words : 
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"First.  The  chancellor  erred  in  allowing  the  defend- 
ant W.  D.  Fort  to  withdraw  his  answer  and  file  demur- 
rep  after  his  answer  was  filed. 

"Second.  The  chancellor  erred  in  allowing  a  demur- 
rer to  be  filed  by  both  defendants  before  process  was 
served  upon  Mrs.  Anna  Fort 

"Third.  The  chancellor  erred  in  sustaining  defend- 
ants' demurrer  to  the  original  and  amended  bills." 

This  was  the  entire  assignment  of  errors. 

On  the  20th  of  February,  1907,  appellants  filed  a  brief 
and  ai^ument  in  support  of  the  assignments  of  error 
above  set  out.  The  cause  waa  reached  and  called  for 
hearing  in  this  court  within  five  days  after  the  filing  of 
this  brief  and  argument 

Upon  the  call  of  the  case  in  this  court,  appellees  filed 
their  motion  for  an  affirmance  of  the  chancellor's  decree 
sustaining  their  demurrer  to  and  dismissing  the  original 
and  amended  bills ;  the  ground  of  the  motion  being  that 
no  errors  had  been  assigned  in  accordance  with  the 
rules  of  the  court  and  within  the  time  required  thereby. 

We  need  not  set  out  the  rules  of  the  court,  as  they  are 
published  in  89  Tenn.  Rule  20  appears  upon  pages  774 
and  775  of  this  volume  of  the  reports.  An  examination 
of  this  rule  clearly  demonstrates  that  the  errors  assigned 
are  not  in  conformance  thereto,  either  in  respect  of  sub- 
stance or  form,  and  the  brief  and  argument  submitted 
in  support  of  these  errors  as  thus  assigned  cannot  cure 
the  defect,  because  not  filed  within  the  time  required 
by  the  rule. 
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Appellants^  upon  the  call  of  the  case  for  hearing  in 
this  court,  filed  a  counter  motion  to  that  filed  by  the 
appellees^  by  which  they  ask  and  seek  leave  of  the  court 
to  dismiss  their  appeal  in  the  case.  And  thus  the  case 
is  before  us  on  the  two  motions — ^that  of  appellees  for  an 
affirmance  of  the  lower  court^s  judgment  sustaining 
their  demurrer  and  dismissing  the  original  and  jamended 
bills,  because  of  the  failure  of  appellants  to  assign 
errors  within  the  rules  of  this  court.  It  is  only  neces- 
sary to  dispose  of  the  motion  of  appellants  for  leave  to 
dismiss  their  appeal,  and  in  making  disposition  of  this 
motion,  tiie  court  desires  to  state  the  practice  clearly 
upon  this  question. 

We  find,  on  an  examination  of  the  authorities,  the 
following  general  proposition  laid  down :  "It  is  the  gen- 
eral rule  that  the  appellant  may  have  his  own  appeal 
dismissed  at  any  time  while  the  cause  remains  within 
the  jurisdiction  of  the  appellate  court.  The  appellee  is 
entitled  to  costs  upon  such  dismissal,  but  cannot  object, 
nor  is  his  consent  required/*  Encyc.  PI.  &  Pr.,  vol.  2, 
p.  351,  citing  Warren  v.  Eddy,  13  Abb.  Prac.,  28; 
Cloud  V.  Wiley y  29  Ark.,  81 ;  Jjatham  v.  United  States, 
9  Wall.  (U.  S.),  145, 19  L.  Ed.,  771;  Bacon  v.  Lanjorence, 
26  111.,  53. 

These  authorities,  to  which  many  might  be  added, 
announce  the  proper  rule,  and  it  is  adopted  by  this  court. 
It  is  clear  therefrom  that  appellants  have  the  right  to 
dismiss  their  appeal,  and  appellees  cannot  object  to  their 
doing  so,  upon  payment  of  costs,  nor  is  their  consent 
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required ;  but,  while  this  is  true,  it  does  not  reach  and 
meet  the  distinctive  and  saJient  questions  presented  for 
the  court's  determination  in  the  present  case,  which  are 
as  to  the  terms  upon  which  the  dismissal  of  their  appeal 
may  be  had  by  appellants,  and  the  effect  of  such  dis- 
missal, if  allowed,  in  respect  of  the  lower  court's  judg- 
ment and  decree  in  the  case.  In  order  to  a  right  deter- 
mination  of  these  questions,  a  consideration  of  the  sub- 
ject in  a  general  way  will  not  be  amiss,  and  may  be 
helpful.    The  common-law  rule  is  thus  stated : 

"A  writ  of  error  at  common  law  removed  nothing  for 
examination  except  the  law.  Where  seasonably  sued 
out  and  appropriate  bond  given,  it  acted  as  a  super- 
sedeas to  prevent  the  issuance  of  execution  on  the  judg- 
ment appealed  from.  In  other  respects  the  judgment 
remained  in  full  effect  and  validity  as  a  ground  of  ac- 
tion, bar,  or  estoppel.  A  simple  technical  chancery  ap- 
peal, on  the  contrary,  brings  up  the  facts  as  well  as  the 
law  for  re-examination,  and,  as  the  whole  case  is  in  effect 
tried  anew,  the  decree  or  decision  appealed  from  is  va- 
cated and  annulled,  and  no  proceeding  can  be  taken 
thereon  until  the  appeal  is  determined/'  Encyc.  PI.  & 
Pr.,  vol.  2,  p.  323,  and  authorities  cited. 

This  court,  in  a  long  line  of  cases,  has  recognized  and 
continued  the  rule,  making  clear  the  distinction  between 
the  appeal  in  the  nature  of  a  writ  of  error,  as  prosecuted 
from  the  judgment  of  a  law  court,  and  the  simple  direct 
appeal  prosecuted  from  the  judgment  or  decree  of  a 
chancery  court;  the  former  operating  as  a  mere  suspen- 
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sion  of  the  judgment  of  the  lower  court,  and  superseding 
the  issuance  of  an  execution  therefrom  during  the  pen- 
dency of  such  appeal  undisposed  of,  and  the  latter  vacat- 
ing the  lower  court^s  judgment  Only  a  few  authorities 
need  be  cited.  Fra/nMin  v.  Franklin,  2  Swan,  521; 
Thomasson  v.  Keroheval,  10  Humph.,  324;  Smith  v. 
Holmes,  12  Heisk.,  466. 

In  Franldin  v.  Franklin,  2  Swan,  521,  which  was  a 
chancery  case,  this  co]art  says :  "And  although  an  appeal 
was  taken,  it  was  dismissed  on  motion  of  appellants,  and 
this  left  the  decree  in  the  same  condition  as  if  there  had 
been  no  appeal." 

In  the  case  of  Morris  v.  Richardson  et  al.,  11  Humph., 
389,  this  court  held  that  upon  an  appeal  to  this  court 
from  a  proceeding  in  equity  the  case  is  heard  in  this 
court  upon  its  merits,  as  if  no  decree  had  been  pro- 
nounced in  the  court  below,  and  this  court  would  pro- 
nounce such  decree  as  it  deemed  proper  upon  the  whole 
case. 

In  the  case  of  Ma^kall  v.  Maskall,  3  Sneed,  208,  this 
court  held  that,  when  a  party  appeals  from  the  decree  of 
a  chancery  court  to  the  supreme  court,  the  cause  stands 
for  trial  in  the  appellate  court  de  novo,  as  though  the 
case  had  been  originally  instituted  in  that  court,  and 
that,  upon  the  death  of  a  party  to  the  litigation  pending 
the  appeal,  such  death  abates  the  case,  and  not  the 
appeal  merely. 

In  the  case  of  Smith  v.  Holmes,  12  Heisk.,  466,  this 
court  said:     "It  was   said  by  this  court  at  the  April 
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term,  1871,  at  this  place  [Jackson],  in  the  case  of  Pond 
V.  Trigg  [5  Heisk.,  532] ,  that  it  is  the  settled  doctrine  of 
this  court  that  the  broad  appeal  vacates  the  judgment  of 
the  inferior  court,  while  the  app^l  in  error  merely  sus- 
pends the  judgment  of  the  inferior  court,  and  does  not 
annul  or  destroy  it.  The  simple  appeal  operates  as  an 
immediate  transfer  of  the  case  to  the  appellate  court, 
puts  an  end  to  the  further  control  of  the  inferior  court, 
and  operates  also  to  annul  its  judgment,  which,  in  legal 
contemplation,  ceases  to  exist  after  the  appeal  is  grant- 
ed/' 

This  case  (Smith  v.  Holmes)^  wherein  a  number  of 
the  authorities  are  reviewed,  had  before  it  the  question 
as  to  whether  or  not  the  simple  appeal  vacated  the  judg- 
ment of  the  chancery  court  and  released  its  lien  upon 
lands,  and  it  was  held  that  it  did  release  the  judgment 
lien  upon  land  by  reason  of  its  vacation  of  the  judgment 
or  decree. 

After  this  case  had  been  decided,  and  possibly  to 
meet  this  holding  of  the  court,  the  legislature  passed  in 
1885  an  act  in  these  words : 

"Be  it  enacted  by  the  general  assembly  of  the  State  of 
Tennessee,  that  from  and  after  the  passage  of  this  act, 
judgments  and  decrees  of  courts  of  equity  in  this  State 
when  appealed  to  the  supreme  court,  shall,  notwith- 
standing said  appeal,  be  a  lien  upon  the  property  of  the 
defendant  or  defendants  to  the  same  extent  and  in  like 
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manner  as  judgments  at  law  or  in  courts  of  record." 
Chapter  21,  p.  68,  Acts  1885. 

The  effect  of  this  act  was  to  so  modify  the  common-law 
rule  in  respect  of  the  judgments  and  decrees  of  chancery 
courts  as  to  continue  them  in  force  upon  an  appeal, 
where  moneyed  or  other  judgments  were  pronounced, 
to  the  extent  of  preserving  the  lien  pending  the  appeal ; 
but  the  effect  of  the  act  and  its  application  is  limited  to 
those  cases  only  where  the  judgments  pronounced  con- 
stitute liens,  and  does  not  extend  to  any  other  class  of 
judgments  or  decrees. 

Under  our  statute  (Shannon's  Code,  sec.  4910)  the 
bond  required  of  appellants  and  the  proceedings  in 
the  appellate  court  are  the  same  on  an  appeal  in  the 
nature  of  a  writ  of  error  as  upon  a  simple  appeal,  yet 
the  distinction  in  effect  upon  the  judgment  of  the  lower 
court  appealed  from  is  maintained  and  kept  clear  in  all 
our  decided  cases — ^in  the  one  case,  merely  suspending, 
and  in  the  other  vacating,  the  judgment  pending  the  ap- 
peal. 

The  clear  deduction  from  all  the  authorities  is  that 
the  appellant  has  the  right  to  dismiss  his  appeal  upon 
payment  of  costs,  and  the  consent  of  appellees  therefor 
is  not  required,  nor  can  they  object  thereto.  This, 
however,  is  limited  to  the  appeal,  and  not  the  case. 
While  the  appeal  may  be  dismissed,  the  case  cannot  be 
dismissed  after  judgment  is  pronounced. 

The  effect  of  the  dismissal  of  an  appeal  in  the  nature 
of  a  writ  of  error  is  to  affirm  the  judgment  of  the  lower 


10  Gates]        DECEMBER  TERM,  1906.  113 

Fort  V.  Fort 

court,  because  the  appeal  merely  suspends  judgment 
pending  the  appeal.  The  effect  of  the  dismissal  of  a 
broad  simple  appeal  from  the  decree  and  judgment  pro- 
nounced  in  a  chancery  cause  is  left  within  the  sound 
discretion  of  this  court,  as  well  as  the  terms  upon  which 
the  dismissal  may  be  had.  This  is  the  case,  because  the 
broad  simple  appeal  brings  the  entire  cause  to  this 
court  for  re-examination  and  determination.  Some  of 
the  cases  say  that  such  appeal  makes  the  trial  of  the 
cause  in  this  court  de  novo,  and  by  this  is  meant  that 
this  court  may  review  the  entire  record  of  the  lower 
court,  both  in  respect  of  matters  of  law  as  well  as  fact, 
and  may  determine,  promulgate,  and  maintain  the  rights 
of  all  parties  litigant,  both  appellants  as  well  as  appel- 
lees; so  that  this  court,  having  before  it  the  parties  and 
subject-matter  of  the  litigation  for  a  full  trial  upon  the 
merits,  may  impose  such  terms  in  respect  of  the  dis- 
missal of  an  appeal  as  in  its  judgment  it  shall  deem 
right  and  proper.  If  the  judgment  of  the  lower  court 
were  in  favor  of  either  party,  against  the  other  for 
money,  and  the  appeal  be  prosecuted  under  the  statute 
requiring  security  for  the  judgment  as  well  as  costs, 
then  it  is  but  reasonable,  as  one  of  the  terms  to  be  im- 
posed by  this  court  upon  a  dismissal,  that  the  appellee 
in  such  case  should  be  awarded  the  benefit  of  the  secur- 
ity given  by  appellant  for  the  judgment  obtained  below 
as  condition  precedent  to  the  dismissal  of  the  appeal. 
But  where  there  is  no  moneyed  judgment  below,  and  the 
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decree  is  simply  in  dismissal  of  the  complainant's  action 
OP  bill,  the  court  may  impose  such  terms  as  it  may  deem 
right  and  proper.  The  underlying  principle  governing 
and  controlling  the  action  of  this  court  in  all  cases  of 
broad  appeal  from  the  decree  and  judgments  of  the 
chancery  court,  in  fixing  the  terms  upon  which  a  dis- 
missal of  an  appeal  may  be  had  by  appellants,  is,  and 
must  be,  to  preserve,  protect,  and  promote  the  rights 
and  best  interests  of  all  parties,  appellants  and  appel- 
lees; and  the  court  will  be  governed  in  each  case  by  the 
particular  facts  of  that  case,  directing  its  action  toward 
the  preservation  of  rights  and  the  prevention  of  injury 
•or  damage  to  any  of  the  parties  iitigant.  In  doing  this, 
it  may  either  affirm  the  judgment  of  the  lower  court  and 
award  judgment  here  against  the  sureties  on  the  appeal, 
or  it  may  simply  dismiss  the  appeal  and  leave  the  judg- 
ment of  the  lower  court  to  stand  just  as  though  no  appeal 
had  been  prosecuted  therefrom.  In  the  present  case, 
the  appeal  being  prosecuted  from  the  lower  court's  de- 
cree sustaining  a  demurrer  to  the  bills,  original  and 
amended,  of  the  complainants,  in  the  exercise  of  that 
discretion  vested  in  it  this  court  sees  no  reason  for  im- 
posing other  terms  in  the  allowance  of  the  dismissal  of 
the  appeal  than  the  payment  of  the  costs  of  appealing. 

The  motion,  therefore,  of  appellants  to  dismiss  their 
appeal  is  granted,  upon  their  payment  of  all  costs  inci- 
dent to  the  appeal,  and  the  judgment  of  the  lower  court 
will  stand  as  though  no  appeal  had  been  prosecuted 
therefrom. 
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A.  T.  GiLLBY  V.  Habbgll  et  al* 
(Nashville.    December  Term,  1906.)' 

1.  BILLS'  ANB  VOTBB.    Negotiable  only  when  payable  to  or- 
der^ or  to  bearer. 

Under  the  negotiable  instruments  law  (1899,  ch.  94)  and-  under 
the  common  law,  a  note,  in  order  to  be  negotiable,  must  be  pay- 
able to  order,  or  to  bearer. 

Act  cited  and  construed:     1899, ch.   94,  sees.  1,  8,  9,  and  184. 

2.  BAMB.    Code  provision  that  a  note  need  not  be  payable  to 
order  to  be  negotiable,  repealed  by  ch.  94,  Acts  1899. 

The  Code  proYlsion  (Shannon's  Ck>de,  sec.  3506),  In  substance,  that 
a  note,  to  be  negotiable,  need  not  be  payable  to  the  order,  is,  by 
implication,  repealed  by  the  negotiable  instruments  law  (Acts 
of  1899,  ch.  94),  because  the  latter  act  is  directly  in  conflict 
therewith,  and  embraces  the  entire  subject-matter  thereof. 

Code  cited  and  constmed:  Sec.  8506  (S.);  sec.  2714  (M.  lb  V.); 
sec.  1957  (1858). 

Act  cited  and  construed:  1899,  ch.  94. 

(3ase  cited  and  approved:    Poe  v.  State,  85  Tenn.,  495. 

8.  STATUTES.  Negotiable  instruments  law  ol  1899  does  not 
contain  more  than  one  subject,  and  the  body  of  the- act  is  not 
broader  than  the  caption. 
The  negotiable  instruments  law  of  1899  (ch.  94),  entitled  "A  gen- 
eral act  relating  to  negotiable  instruments,  being  an  act  to  es- 
tablish a  law  uniform  with  the  laws  of  other  States  upon  that 
subject,"  covers  the  entire  field  of  the  law  of  negotiable  instru- 
ments, and  section  123,  which  provides  that,  "A  cancellation 
made  unintentionally,  or  under  a  mistake,  or  without  authority 


«As  to  effect  of  failure  to  procure  license  for  business  or  validity 
of  contract,  see  note  to  Buckley  v.  Humason  (Minn.),  16  L.  R.  A., 
423. 
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of  the  holder,  is  Inoperative;  but  where  an  Instrument  or  any 
signature  thereon  appears  to  have  been  canceled,  the  burden 
of  proof  lies  on  the  party  who  alleges  that  the  cancellation  was 
made  unintentionally  or  under  a  mistake  or  without  authority/' 
is  not  a  distinct  subject  beyond  the  scope  of  the  title  as  an 
effort  to  legislate  upon  the  laws  of  evidence  concerning  the  bur- 
den of  proof,  and  said  act  is  not  in  contravention  of  sec.  17, 
art.  2,  of  the  constitution  which  provides  that  "No  bill  shall 
become  a  law  which  embraces  more  than  one  subject,  that  subject 
to  be  expressed  in  the  title." 

Act  cited  and  construed:    1899,  ch«  94. 

Constitution  cited:     Art  2,  sec.  17. 

4.  BILLS  AND  NOTBS.  Nonnegotiable  note  subject  to  equities 
between  original  parties  in  action  by  purchaser  for  value,  be- 
fore maturity,  and  without  notice. 
A  nonnegotiable  note  is  held  subject  to  the  equities  existing  be- 
tween the  original  parties  thereto,  and  the  fact  that  it  was  with- 
out consideration  and  ph>cured  from  the  mak^r  by  fraud,  when 
he  was  too  much  intoxicated  to  care  for  his  property,  constitutes, 
a  good  defense  in  an  action  on  the  note  by  a  purchaser  for  value, 
before  maturity,  and  without  notice  of  existing  equities. 

6.    SAMB.    Dealer  in.    Oannot  recover  on  note  bought  without 

having  license. 

A  dealer  In  notes,  who  has  not  paid  the  privilege  tax  and  obtained 

a  license  as  required  by  law,  cannot  maintain  an  action  on  a 

note  purchased  by  him  while  thus  dealing  in  violation  of  law. 

Case  cited  and  aproved:    Trentham  v.  Moore,  111    Tenn.,  346. 

6.  SUPBBMB  COUBT.  Will  not  remand  for  farther  proof  for 
complainant,  when  he  could  not  recover  on  undisputed  facta, 
nor  when  the  issues  were  made  in  the  pleadings  and  fought 
out  in  the  lower  court. 
The  supreme  court  will  not  remand  a  case  to  the  chancery  court 
for  further  proof  to  be  offered  on  behalf  of  complainant  where, 
(1)  under  the  undisputed  facts  appearing  in  the  record,  as  sworn 
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to  by  the  complainant  himself,  he  would  not  be  entitled  to  re- 
cover,  and,  (2)  the  issue  upon  which  it  is  desired  to  offer  far- 
ther proof  is  one  clearly  made  in  the  pleadings  and  which  was 
fought  out  by  the  parties  in  the  chancery  court 


7.    8AMB.    Will  not  dismiss  without  prejudice  in  case  stated  in 
headnote  6. 
In  a  case  such  as  that  stated  in  the  last  preceding  headnote,  the 
supreme  court  will  not  dismiss  the  case  without  prejudice  to 
the  rights  of  complainant 


FROM  RUTHERFORD. 


Appeal  from  the  Chancery  Court  of  Rutherford  Coun- 
ty. — ^W.  S.  Bearden,  Chancellor. 

B.  L.  Ridley^  for  Gilley. 

Edgar  Smith  and  Jeff  MoCarn,  fop  Harrell  et  al. 


R.  H.  Sansom^  Special  Judge,  delivered  the  opinion  of 
the  Court. 

The  complainant,  A.  T.  Gilley,  appeals  to  this  court 
from  the  decree  of  the  court  of  chancery  appeals  dismiss- 
ing his  bill.  The  original  bill  in  the  case  was  filed  in 
the  chancery  court  at  Murfreesboro  to  collect  a  note  for 
three  hundred  dollars  alleged  to  have  been  executed  by 
the  defendant  J.  R.  Harrell  to  one  Robert  B.  Meeks,  and 
by  Meeks  transferred  and  assigned  to  the  complainant, 
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and  seeking  to  foreclose  a  mortgage  or  deed  of  trust 
given  to  secure  the  payment  of  the  note  and  to  set  aside 
a  previously  executed  trust  deed  resting  upon  the  prop- 
erty. 

The  bill  alleges  the  execution  and  transfer  of  the  note, 
and  avers  that  the  plaintiff  is  an  innocent  holder  thereof, 
having  acquired  same  before  maturity,  for  value,  and  in 
due  course  of  trade;  and  it  is  charged  that  the  pre^ 
viously  executed  trust  deed  resting  upon  the  property 
was  fraudulent  and  void* 

The  defendant  J.  B.  Harrell  filed  an  answer,  in  which 
he  says  that  he  might  have  executed  a  note  i>ayable  to 
M'eeks  for  three  hundred  dollars,  and  might  have  exe- 
cuted a  mortgage  to  secure  the  payment  thereof,  but 
that,  if  he  did  so,  he  was  drunk  at  the  time  and  incapac- 
itated for  the  transaction  of  business^  and  that  the 
note,  if  executed,  was  without  consideration  and  ob- 
tained through  fraud,  and  at  a  time  when  he  was  unable 
to  care  for  or  protect  himself.  The  note  sued  on  is  in 
these  words : 
<^|300.  Murfreesboro,  Tenn.^ 

February  6, 1903. 

^*0n  the  24th  day  of  December,  1903, 1  promise  to  pay 
to  Robert  B.  Meeks  the  sum  of  three  hundred  (|300) 
dollars,  with  interest  from  date.  This  note  secured  by 
a  mortgage  on  thirty-five  acres  of  land,  this  day  executed 
by  me  and  wife  to  Bobert  B.  Meeka 

"J.  R  Harbbll.^^ 

The  note  is  indorsed  aa  follows: 
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"I  this  day  trassfer  and  assign  this  note  over  to  A.  T. 
Gilley,  for  value  received,  with  all  the  equities,  this 
February  10,  1903.  R.  B.  Mbbks.'^ 

It  should  be  stated  that  the  answer  defends  upon  the 
ground  that  the  complainant,  Gilley,  is  a  dealer  in  notes, 
and  that  the  purchase  of  this  note  was  void,  because  of 
his  not  having  paid  any  license  as  such  dealer. 

Pour  errors  are  assigned  to  the  decree  of  the  court  of 
chancery  appeals.    They  are  as  follows : 

"(1)  The  court  of  chancery  appeals  misapplied  the 
law  to  the  facts  found  by  it>  and  held  that  under  the  law 
as  construed  by  it  the  note  was  nonnegotiable,  and  that 
there  could  be  no  innocent  purchaser,  although  the  court 
held  complainant  purchased  it  for  value,  before  matur- 
ity, and  without  notice  of  pre-existing    equities. 

"(2)  The  court  erred  in  holding  that  complainant 
could  not  maintain  this  suit,  because  he  has  not  taken 
out  revenue  license  giving  him  authority  to  acquire  this 
note  and  mortgage. 

"(3)  The  court  erred  in  holding  as  a  matter  of  law 
that  complainant  had  no  right  to  have  the  cause  re- 
manded to  supply  the  manifest  omission  in  the  proof 
that  there  was  abundant  consideration  for  the  note  and 
mortgage  in  the  first  instance. 

"(4)  The  court  finally  erred  in  not  allowing  the  dis- 
missal in  any  event  to  be  without  prejudice." 

Taking  up  these  assignments  of  error  in  order:  The 
court  held  that  the  note  above  copied  was  nonnegotiable, 
and  this  holding  is  attacked.  Under  the  common  law  the 
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note  was  not  negotiable.  "When  bills  of  exchange  first 
came  into  use,  as  has  already  been  explained,  choses  in 
action  in  general  were  nonassignable;  and,  in  order  that 
the  intention  of  parties  to  make  commercial  paper  as- 
signable and  negotiable  may  be  indicated,  it  became  the 
custom  to  make  it  in  express  terms  payable  to  A.,  or 
order,  or  bearer,  or  using  like  words  giving  authority 
to  convey.  So,  also,  when  promissory  notes  were  by  the 
statute  of  Anne  declared  to  be  negotiable,  like  bills  of 
exchange,  notes  which  would  fall  within  the  statute 
were  described  as  containing  these  [to  order  or  bearer] 
or  other  words  of  negotiability.''  Tiedeman  on  Com. 
Paper,  sec.  27. 

In  other  words,  under  the  common  law,  in  order  that 
a  note  should  be  negotiable,  it  had  to  be  payable  to  order, 
or  to  bearer,  and  not  directly  to  the  payee. 

Section  3505  of  Shannon's  Code  is  in  these  words: 
"Every  note  whereby  the  maker  promises  to  pay 
money  to  any  other  person  or  order,  or  to  the  order  of 
any  other  person,  shall  be  negotiable  in  the  same  man- 
ner as  inland  bills  of  exchange  by  the  custom  of  mer- 
chants." 

Section  3506  of  Shannon's  Code  is  in  these  words : 
"Every  bill,  bond  or  note  for  money,  whether  sealed 
or  not,  and  whether  expressed  to  be  payable  to  the  order 
or  for  value  received  or  not,  shall  be  negotiable  in  the 
same  manner  as  promissory  notes." 

It  is  insisted  very  earnestly  under  this  latter  Code 
provision,  which  is  section  1  of  chapter  4  of  the  Acts  of 
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1786,  that  the  note  in  controversy  in  this  case  is  a  n^o- 
tiable  instrument. 

By  Acts  1899,  p.  139,  c.  94,  entitled  «A  general  act, 
relating  to  negotiable  instruments,  being  an  act  to  estalv 
lish  a  law  uniform  with  the  laws  of  other  States  on  that 
subject,"  it  is  provided  by  article  1,  section  1,  as  follows: 

"An  instrument  to  be  negotiable  must  conform  to  the 
following  requirements:  (1)  It  must  be  in  writing  and 
signed  by  the  maker  or  drawer.  (2)  Must  contain  an 
unconditional  promise  or  order  to  pay  a  sum 
certain  in  money.  (3)  Must  be  payable  on  demand  or 
at  a  fixed  or  determinable  future  time.  (4)  Must  be 
payable  to  order  or  to  bearer." 

By  section  184  of  this  act  it  is  provided : 

"A  n^otiable  promissory  note,  within  the  meaning 
of  this  act,  is  an  unconditional  promise  in  writing,  made 
by  one  to  another,  signed  by  the  maker,  engaging  to  pay 
on  demand  or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to  order  or  to  bearer." 

Section  8  of  the  act  is  in  these  words : 

"An  instrument  is  payable  to  order  where  it  is  drawn 
payable  to  the  order  of  a  specified  i)erson  or  to  him  or 
his  order." 

By  section  9  of  the  act  it  is  provided  as  follows : 

"The  instrument  is  payable  to  bearer  (1)  when  it  is 
expressed  to  be  so  payable,  or  (2)  when  it  is  payable  to  a 
person  named  therein  or  bearer,  or  (3)  when  it  is  paya- 
ble to  the  order  of  a  fictitious  or  nonexisting  person, 
and  such  fact  was  known  to  the  person  making  it  so  pay- 


122  TENNESSEE  REPORTS,      [118  Tenn. 

Ollley  y.  Harrell. 

able,  or  (4)  when  the  name  of  the  payee  does  not  pur- 
port to  be  the  name  of  any  person,  or  ( 5 )  when  the  only 
or  last  indorsement  is   an  idorsement  in  blank/' 

The  note  in  question  in  this  case  is  not  ]payable  to 
either  order  or  bearer.  Under  these  provisions  of  the 
negotiable  instruments  law,  and  in  order  to  be  negotia- 
ble, it  must  be  payable  in  one  or  the  other  of  these  ways» 
either  to  order  or  to  bearer.  The  earnest  insistence, 
however,  of  appellant,  is  that  section  3506  of  the  Ck>de 
(Shannon's),  above  quoted,  is  not  repealed  by  the  n^;o- 
tiable  instrument  act  of  1899;  that  that  act  does  not 
purport  to  repeal  this  section  of  the  Code,  which  does 
make  the  note  in  question  a  negotiable  instrument 
This  insistence,  however,  is  not  sound ;  for  by  necessary 
implication,  section  8506  is  repealed  by  this  act^  because 
directly  in  conflict  therewith,  and  embracing  the  entire 
subject-matter  thereof.  Poe  v.  State,  85  Tenn.,  495,  3  S. 
W.,  658. 

It  is  next  insisted  that  if  the  act  of  1899,  the  negotia- 
ble instruments  law,  does  operate  by  implication  as  a 
repeal  of  section  3506  of  the  Code,  then  that  the  act  is  un- 
constitutional and  void,  as  being  in  contravention  of 
article  2,  section  17,  of  the  constitution  of  the  State, 
which  provides  as  follows : 

"No  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  exprisssed  in  the 
title.  All  acts  which  repeal,  revive  or  amend  former 
laws  shall  recite  in  their  caption,  or  otherwise,  the  title 
or  substance  of  t]\e  law  repealed,  revived  or  amended.'' 
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It  is  insisted  that  the  act  of  1899  is  repugnant  to  this 
clause  of  the  constitution  in  at  least  two  particulars: 
(1)  Because,  as  insisted,  the  act  embraces  two  subjects, 
only  one  of  which  is  embraced  in  the  caption;  and  (2) 
that  the  body  of  the  act  is  broader  than  the  caption,  and 
embraces  other  matters  not  indicated  by  the  title. 

And  in  support  of  this  contention  counsel  say  that 
section  123  of  the  act  contains  matter  not  embraced  in 
the  title,  and  that  it  is  broader  than  the  caption.  Sec- 
tion 123  is  in  these  wonls : 

^'A  cancellation  made  unintentionally,  or  under  a  mis- 
take or  without  authority  of  the  holder,  is  inoperative; 
but  where  an  instrument  or  any  signature  thereon  ap- 
pears to  have  been  canceled,  the  burden  of  proof  lies  on 
the  party  who  alleges  that  the  cancellation  was  made 
unintentionally  or  under  a  mistake  or  without  author- 
ity.'^ 

The  insistence  is  that  this  section  is  a  distinct  effort 
to  legislate,  not  upon  negotiable  instruments,  but  upon 
the  location  of  the  burden  of  proof,  and  that  there  is 
nothing  in  the  title  of  the  act  that  even  remotely  calls 
the  attention  of  the  members  of  the  general  assembly 
to  the  fact  that  rules  of  evidence  were  to  be  legislated 
upon.  In  respect  of  this  contention  it  may  be  stated,  in 
the  first  place,  that  the  caption  of  the  act  is  a  very  broad 
one.  We  rei)eat  it  here  in  this  connection,  "A  general 
act  relating  to  negotiable  instruments,  being  an  act  to 
establish  a  law  uniform  with  the  laws  of  other  States 
upon  that  subject^''  and  we  think  that  this  caption  is 
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broad  enough  to  cover  the  entire  field  of  the  negotiable 
instruments  law,  and  covers  this  question  made  in  re- 
spect thereof  as  to  its  constitutionality. 

Holding,  as  we  do,  that  the  instrument  sued  on  is  not 
negotiable'  under  the  terms  of  this  negotiable  instru- 
ment act,  it  follows  as  a  matter  of  law  that  complainant 
holds  same  subject  to  such  equities,  if  any,  as  existed 
between  the  original  parties  thereto,  and  it  only  remains 
to  say  what,  if  any,  those  equities  are. 

It  should  be  stated  that  the  court  of  chancery  appeals 
holds  as  a  fact  that  the  complainant^  Gilley,  acquired 
this  note  for  value  and  before  its  maturity.  That  court 
further  finds  as  a  fact  that  there  was  no  consideration 
passed  for  this  note  as  between  the  original  parties 
thereto,  the  maker,  Harrell,  and  the  payee,  Meeks^  who 
was  the  assignor  of  complainant,  Gilley. 

It  should  be  remembered  in  this  connection  that  one 
of  the  defenses  interposed  in  the  answer  is  that,  if  the 
note  was  executed  by  defendant,  it  was  done  at  a  time 
when  he  was  too  drunk  to  be  able  to  care  for  himself; 
and  upon  this  question  the  court  of  chancery  appeals 
say: 

"As  to  the  first  question  of  fact,  as  to  whether  or  not 
the  defendant  Harrell  was  drunk  at  the  time  of  the  exe- 
cution of  this  paper,  he  states  positively  that  he  was. 
The  only  countervailing  proof  upon  this  subject  is  that 
of  Mr.  Richard  Beard,  who  drew  the  note  and  mortgage 
upon  which  this  suit  is  based,  and  who  says  that  Meeks 
had  spoken  to  him  about  drawing  the  note  and  mort 
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gage,  that  Harrell  came  into  his  office  on  the  evening 
the  note  was  dated,  and  his  impression  is  that  his  son 
was  with  him,  and  that  Harrell  said  to  him :  ^Captain,  I 
am  sober.  I've  had  no  whisky  to-day.'  And  his  son 
said:  *Yes,  sir;  he  is  all  right'  Mr.  Beard  further 
states,  in  answer  to  the  direct  question  as  to  whether  he 
was  duly  sober,  that  he  was,  and  that  he  saw  no  signs  of 
intoxication.  It  appears  from  the  entire  record  that  the 
defendant  Harrell  was  very  dissipated,  and  that  he  was 
easily  imposed  upon.  It  also  appears  that  he  had  a  son 
who  was  giving  him  much  trouble.  This  is  about  the 
state  of  the  evidence  upon  the  issue  as  to  whether  or  not 
he  was  drunk.  Having  executed  the  note,  the  burden  of 
proof  is  upon  him  to  show  that  he  was  drunk  and  incap- 
able of  understanding  what  he  was  doing.  We  are  sat^ 
isfied  from  the  evidence  of  Mr.  Beard  that  he  (Beard) 
considered  him  sober.  Outside  of  this  testimony  we 
have  the  fact  that  he  did  execute  these  papers,  and  we 
have  his  uncontradicted  testimony  to  the  effect  that  the 
note  was  totally  without  consideration.  The  issue  was 
directly  made  in  the  pleadings  that  the  defendant  was 
drunk,  incapable  of  knowing  what  he  was  doing,  and 
that  the  note  was  wholly  without  consideration.  If  we 
should  find  from  the  proof  that  the  n6te  was  wholly 
without  consideration,  then  this  itself  is  very  strong 
evidence  to  indicate  that  the  defendant  was  reallv  drunk 
and  did  not  know  what  he  was  doing.  Counsel  for  the 
defendant  Harrell  insist,  in  the  first  place,  that  the  com- 
plainant himself,  on  cross-examination,  shows  what  the 
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consideration  of  this  note  was;  but  we  have  carefully 
read  this,  and  have  been  unable  to  discover  any  such 
effect  from  the  cross-examination.  He  most  positively 
swears  that  there  was  no  consideration  whatever  for 
this  note.  Counsel  also  insist  that  complainant,  Qilley, 
shows  in  his  testimony  what  the  consideration  was;  but 
counsel  is  mistaken  in  this,  because  he  stated  most  posi- 
tively that  he  did  not  know  what  the  consideration  was." 

And,  quoting  still  further  from  that  court's  opinion: 

"We  find  as  a  fact  that  the  note  was  without  consider- 
ation, and  we  are  therefore  led  to  the  conclusion  that, 
while  he  did  not  appear  to  be  too  drunk  to  understand 
things,  he  must  necessarily  have  been  in  such  mental 
condition  from  intoxication  that  he  did  not  understand 
fully  what  he  was  doing.'* 

The  quotations  above  made  are  from  the  original  opin- 
ion. There  was  petition  for  a  rehearing  and  additional 
findings  of  fact,  and  in  reply  to  that  petition  the  court 
of  appeals  says : 

"On  the  subject  of  HarrelPs  drunkenness,  and  his 
being  easily  imposed  upon,  and  that  he  was  much  dissi- 
pated, these  are  inferences  which  the  court  has  drawn 
from  the  entire  record.  In  the  first  place,  we  have  the 
very  pr^nant  fact  that  he  executed  a  note  and  a  deed  of 
trust,  which  this  record  shows,  and  the  issue  plainly 
made,  was  without  consideration  when  he  did  it  Ac^ 
cording  to  complainant's  own  witness,  he  felt  it  incum- 
bent upon  him  to  state  that  he  waa  not  then  drunk,  and 
that  he  had  not  had  any  whisky  that  day.     It  is  gen- 
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erally  some  evidence,  at  least,  that  a  maa  is  drunk,  when 
he  is  protesting  that  he  is  not  drunk.  This  expression, 
made  in  the  presence  of  Capt.  Beard,  would  indicate  to 
any  impartial  mind  that  he  was  generally  drunk,  at 
least  Next,  we  have  a  very  potent  fact — ^that  it  was 
deemed  necessary  by  him  for  him  to  execute  a  spend- 
thrift trust  to  his  brother.  This  indicates,  not  only  his 
inebriety,  and  that  he  was  easily  imposed  upon,  but 
that  he  was  conscious  of  that  fact  himself.  Again,  in 
his  cross-examination,  he  has  testified  that  he  had  been 
drunk  before  this  time,  and  had  no  recollection  of  what 
he  had  done.  Harrell  also  shows  in  his  testimony  that, 
after  he  had  executed  this  spendthrift  trust,  he  con- 
sulted with  his  brother  about  the  disposition  of  his 
property  and  whatever  he  did.  From  all  of  these  things 
we  came  to  the  conclusion  that  he  was  easily  imjwsed 
upon  and  he  was  dissipated.  We  still  believe  this  to  be 
a  fact,  as  these  things  would  indicate ;  but,  even  if  they 
are  not  facts,  the  fact  remains,  in  our  opinion,  that  he 
was  too  drunk  to  know  what  he  was  doing  when  he  exe- 
cuted the  note  in  question,  and,  at  least,  that  it  was 
without  consideration,  and  these  are  the  material  facts 
in  this  case,  as  shown  by  this  record.^^ 

Under  these  findings  of  fact  by  the  court  of  chancery 
appeals^  this  court  is  left  no  other  recourse  than  to  hold 
that  the  note  was  without  consideration,  and  that  Meeks, 
the  assignor  of  the  complainant,  overreached  the  defend- 
ant at  the  time  of  its  execution,  when  he  was  in  such  con- 
dition, from  the  excessive  use  of  intoxicants,  as  that  he 
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was  incapable  of  caring  for  himself  or  property  rights 
and  interests^  and  Me^s'  action  in  the  premises  consti- 
tuted and  operated  as  a  fraud  upon  his  rights;  and  the 
instrument  being  nonnegotiable,  and  the  complainant 
having  secured  and  holding  same  subject  to  all  the  equi- 
ties between  Meeks  and  Harrell,  and  it  being  without 
consideration,  obtained  through  fraud,  the  first  assign- 
ment of  error  is  overruled. 

It  is  next  insisted  that  the  court  of  appeals  erred  in 
holding  that  complainant  could  not  maintain  this  suit 
because  he  had  not  taken  out  license  giving  him  author- 
ity to  deal  in  notes.  Upon  this  question  the  court  of 
appeals  say : 

"We  find  the  facts  to  be  that  he  (Gilley)  had  no 
license  at  the  time  he  purchased  this  note ;  and  we  also 
find  that  he  states  in  his  examination  that  he  trades  for 
notes.  He  states  himself:  *I  traded  for  notes.  I  did 
not  have  any  license.'  It  is  true,  on  re-examination,  he 
was  asked  by  his  counsel,  *Have  you  ever  shaved  any 
notes,  or  had  any  license  for  that,  or  held  yourself  out  as 
a  shaver  of  notes?'  He  answers,  *No,  sir ;  I  have  never 
had  any  license.'  Exactly  what  he  means  his  *No,  sir,' 
to  apply  to  is  not  clear;  but,  as  we  have  stated,  he  does 
testify  in  another  place  that  he  traded  for  notes.  This 
makes  him  a  dealer  in  notes;  and  it  is  shown  that  he 
purchased  and  shaved  this  note,  and  purchased  it  at  a 
discount,  and  he  therefore  was  evidently  a  dealer  in 
notes,  and,  under  tlie  authorities^  for  this  reason  could 
not  recover." 
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This  is  a  quotation  from  the  original  opinion  of  the 
court  of  appeals.  In  reply  to  the  petition  for  additional 
findings  of  fact^  the  court  of  appeals  say  on  this  ques- 
tion: 

'We  have  in  our  previous  opinion,  stated  the  evi- 
dence upon  this  subject^  taken  from  the  deposition  of 
Mr.  Gilley  himself.  He  says  that  he  bought  this  note, 
and  made  a  statement  which  we  have  heretofore  set  out, 
and  which  we  again  quote  literally:  *I  traded  for 
notes.  I  did  not  have  any  license.'  We  are  content  to 
put  that  statement  in  as  our  findings  of  fact,  and  our 
conclusion  of  law  therefrom  is  that  he  was  a  dealer  in 
notes,  and,  under  the  act,  liable  for  a  license,  and,  not 
having  one,  cannot  recover  under  our  decisions." 

In  discussing  this  question  of  what  constitutes  the 
exercise  of  a  privilege  upon  which  the  legislature  may 
impose  a  license  or  tax,  as  a  business,  this  court  has 
said: 

''It  follows  that  the  legislature  eannot  tax  a  single 
act  per  se  as  a  privilege,  inasmuch  as  such  act,  in  the 
nature  of  things,  cannot  in  and  of  itself  constitute  a 
business  avocation  or  pursuit;  hence  it  is  a  matter  of 
importance  whether  they  make  a  business  of  it  or  not, 
since,  if  they  do  not^  there  is  no  privil^e  to  be  subject- 
ed to  taxation.  This  portion  of  the  statute  must,  there- 
fore, be  held  nugatory.  Yet  the  proof  of  a  single  act 
which  is  characteristic  of  any  of  the  privileges  created 
by  the  legislature  is  by  no  means  unimportant,  because 
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evidence  of  Buch  act  necessarily  casts  the  burden  of 
proof  upon  the  defendant  to  show  that  he  was  not  in 
fact  exercising  the  privilege;  that  is,  engaged  in  a  bus- 
iness or  occupation  of  the  kind  indicated  by  the  act. 
The  doing  of  such  an  act  makes  a  prima  facie  case 
against  him."  Trentham  v.  Moore,  111  Tenn.,  346-353, 
76  S.  W.,  904. 

One  of  the  defenses  set  up  in  answer  is  that  com- 
plainant is  not  entitled  to  recover  upon  the  note  sued 
on  because  of  a  want  of  license;  he  being,  as  alleged,  a 
dealer  in  notes.  His  statement  is  that  '^I  traded  in 
notes  and  had  no  license."  The  purchase  of  this  note 
itself  made  a  prima  facie  case  against  him  that  he  was 
a  dealer  in  notes,  and  put  the  burden  of  proof  upon 
him  to  show  the  contrary,  and  under  notice  in  the 
pleadings  that  he  was  required  so  to  do,  and  he  has 
wholly  failed  to  meet  and  discharge  that  obligation  of 
the  law.  We  therefore  think  that  the  court  of  chancery 
appeals  was  right  in  its  conclusion  under  this  head, 
and  the  second  assignment  of  error  is  overruled. 

The  third  and  fourth  assignments  of  error,  which 
go  to  the  point  that  the  court  of  chancery  appeals  was 
in  error  in  not  having  remanded  this  case  for  further 
proof,  or,  at  least,  dismissed  the  bill  without  prejudice, 
may  be  treated  together ;  and  upon  this  subject  the  court 
of  appeals  say : 

"As  a  petition  to  remand  the  case  for  further  proof 
or  to  dismiss  it  without  prejudice,  we  have  to  say  that 
this  is  not,  in  our  opinion,  a  proper  case  for  this  course 
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to  be  pnrsnedy  for  two  reasons:  (1)  Under  the  un- 
difipnted  facts  as  sworn  to  by  the  complainant  himself, 
we  think  he  conld  not  recover,  because  he  had  not  paid 
the  revenue  license  authorizing  him  to  deal  in  notes. 
(2)  Because,  on  the  question  b»  to  whether  or  not  he 
was  an  innocent  purchaser,  under  our  view  of  the  law,  he 
could  not  be  an  innocent  purchaser,  because  the  note  was 
not,  under  the  law  as  it  now  stands,  a  n^otiable  note,  and 
therefore  he  necessarily  took  the  note  affected  by  all  the 
equities  that  existed  between  the  original  parties.  This 
IMurt  of  the  case  could  not  be  changed  by  any  proof  that 
could  be  introduced,  if  the  case  were  remanded  or  a  new 
suit  were  brought  (3)  It  is  not  proper  to  remand  a 
case,  nor  to  allow  it  to  be  dismissed  without  prejudice, 
on  the  issue  of  there  being  no  consideration  for  the 
note,  because  this  was  one  of  the  principal  issues,  plain- 
ly formed  and  stated  in  the  pleadings,  and  upon  which 
the  case  was  fought  out  The  defendant  in  his  answer, 
expressly  stated  that  the  note  was  without  considera- 
tion, and  positively  swore  to  this  fact;  and  this  state- 
ment was  not  overcome  by  any  evidence  offered  on  be- 
half of  the  complainant  There  was  a  statement  by 
complainant  himself  that  there  was  a  consideration  for 

the  note;  but  this  was  excepted  to,  and  counsel's  atten- 
tion was  plainly  called  to  the  pointy  and  no  better  evi- 
dence was  offered.  It  will  not  do  to  remand  cases  for 
new  trial  on  an  issue  that  had  been  clearly  made  and 
fought  out  by  the  jmrties.  If  this  was  done,  there  never 
could  be  an  end  to  litigation." 
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Under  the  findings  and  statement  of  facts  by  the 
court  of  appeals,  we  quite  agree  with  that  court  in  the 
conclusion  it  has  reached  upon  this  branch  of  the  case, 
and  overrule  the  third  and  fourth  assignments  of  error. 
It  follows  that  there  is  no  error  in  the  decree  of 
the  court  of  chancery  appeals;  and  it  is  aftoned,  with 
costs. 
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Hebebt  V.  Lee  et  ah 
(Nashville.    December  Term,  1906.)' 

1.  PBINOrPAL  AND  8UBETY.  FaUure  of  obUg^ee  to  inform 
sureties  of  principal  obligor's  embezzlement  relieves  sureties. 
The  failure  of  the  general  agent  of  an  insurance  company,  wbo 
required  a  subagent  to  execute  a  bond  for  the  prompt  payment 
of  all  moneys  collected  by  him  in  the  business  of  his  agency, 
to  inform  the  sureties  at  the  time  they  executed  the  bond  that 
the  subagent  was  then  largely  indebted  to  his  principal  on  ac- 
count of  funds  embezzled  by  him,  which  fact  was  known  to  the 
general  agent,  relieves  the  sureties  from  liability  on  the  bond. 

Cases  cited  and  approved:  Phillips  v.  Foxhall,  L.  R.,  7  Q.  6.,  666; 
Smith  V.  Bank,  1  Dow,  272;  State  v.  So'oy,  39  N.  J.  Law,  135; 
Dinsmore  v.  Tidball,  34  Ohio  St,  411;  C.  C.  A.  R.  R.  v.  Gaw,  59 
Ga.,  685;  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  95  Ala.,  862;  Roberts 
v.  Donovan,  70  Cal.,  108;  Atlantic,  etc.,  Tel.  Co.  T.  Barnes,  64 
N.  Y.,  885;  Newark  v.  Stout,  52  N.  J.  Law,  85. 

S.  SAME.  Sureties  not  relieved  by  failure  of  obligee  to  inform 
sureties  of  default  of  their  principal  not  involving  moral  turpi- 
tude. 
The  mere  failure  of  the  obligee  In  a  bond  such  as  that  described 
in  the  preceding  headnote,  to  Inform  the  sureties  thereon,  in  the 
absence  of  investigation  or  inquiry  on  their  part,  that  their 
principal  had  fallen  behind  in  his  accounts  until  at  the  time  of 
the  execution  of  the  bond,  he  was  considerably  indebted  to  the 
obligee,  does  not  relieve  the  sureties  from  liability,  if  such  un- 

ft 

disclosed  acts  of  the  principal  obligor  do  not  involve  moral  tur- 
pitude»  but  are  such  as  are  consistent  with  honesty,  and  only 
tend  to  show  that  he  is  negligent,  dilatory  or  unskilled. 

Cases  cited  and  approved:  Screwmens,  etc.,  Assn.  v.  Smith,  70  Tex., 
168;  Atlas  Bank  v.  Brownell,  9   B.  L,  169;  Home  luaurance  Co. 
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V.  Holway,  56  lawa,  571;  Watertown  Fire  Ins.  Co.  v.  Simmons, 
131  Mass.,  85;  Domestic  Sewing  Machine  Co.  t.  Jackson,  16  Lea, 
418. 

3.  SAME.  Provision  of  bond  securing  prior  debts  Talid*  Bat  is 
avoided  by  withholding  knowledge  from  sureties  that  debts  are 
dishonest. 
▲  proyision  in  the  bond  described  in  headnote  1,  by  which  the 
sureties  undertake  to  become  liable,  not  only  for  the  debts 
that  may  be  incured  by  their  principal  after  the  date  of  the  bond, 
but  also  such  debts  as  he  may  owe  at  that  time  to  the  obligee 
growing  out  of  the  affairs  of  his  agency,  is  valid  and  enforceable, 
if  such  prior  debts  were  honestly  incurred;  but  if  the  obligee 
withholds  from  the  sureties  the  knowledge  that  such  debts  were 
the  result  of  dishonesty  on  the  part  of  the  principal  obligor,  the 
sureties  can  avail  themselves  of  such  unindisclosed  knowledge 
in  order  to  defeat  a  recovery  against  them  on  the  bond,  notwith- 
standing the  provision  in  the  bond  obligating  them  for  prior 
debts. 

Case  cited  and  approved:    Franklin  Bank  v.  Stevens,  39  Mo.,  632. 


FROM  DAVIDSON. 


Appeal    from   the   Chancery    Ck>upt   of   Davidson 
County. — John  Aluson^  Chancellor. 

P.  M.  ESTBS,  for  Hebert 

Slemons  &  Barthell  and  Tbmplbton^  Lindsay  & 
Tbmplbton^  for  sureties  of  Lee. 
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Kb.  Chief  Justicb  Bbabd  delivered  the  opinion  of  the 
Court. 

The  complainant  was  the  general  agent  for  Tennes- 
see of  the  Provident  Saving  Assurance  Society  of  New 
York,  and  as  such  had  the  power  to  appoint  subagents 
in  his  territory,  who  were  directly  responsible  to  him  for 
the  conduct  of  the  business  done  by  them,  while  he  was 
liable  to  his  principal  for  any  default  on  their  part.  On 
the  12th  of  March,  1902,  he  appointed  the  defendant 
Lee,  of  Enoxville,  in  this  State,  as  a  subordinate  agent 
of  the  company,  and  at  the  same  time  entered  into  a 
written  contract  with  him  prescribing  his  duties  and 
providing  for  his  compensation.  Under  this  contract 
Lee  was  to  canvass  for  applications  for  assurance  on  the 
lives  of  individuals,  and,  when  obtained,  forward  them 
through  complainant  to  the  society  for  its  action.  One 
of  its  terms  required  Lee  to  collect  and  "forthwith  pay 
over  to  the  complainant  all  moneys  collected  by  him 
for  the  society,  less  the  amount  he  was  entitled  to  re- 
ceive for  compensation.^'  It  was  also  provided  therein 
that  Lee  should  furnish  bond,  with  satisfactory  sure- 
ties, for  the  faithful  performance  of  his  duties  growing 
out  of  this  contract  of  agency,  and  that  this  bond  was 
to  be  executed  as  a  condition  precedent  to  his  employ- 
ment Notwithstanding  this  provision,  Lee  entered  at 
once  ui>on  his  agency.  Subsequently,  however,  the  com- 
plainanty  whose  residence  was  in  Nashville^  Tennessee, 
forwarded  to  Lee  at  Enoxville,  Tennessee,  a  printed 
form  of  a  bond  in  the  penalty  of  (2,000,  with  direction 
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that  he  execute  it  and  obtain  two  sureties  upon  it.  On 
receiving  this,  on  the  1st  of  July,  1902,  having  signed 
this  bond  himself  and  procured  E.  Buffat  and  Bruce 
Davis  to  execute  it  as  his  sureties,  Lee  returned  it  to 
complainant  at  Nashville,  and  the  same  was  accepted 
by  him.  Subsequently  Buflfat,  one  of  these  sureties, 
died,  and  the  complainant  thereupon  called  upon  Lee 
to  execute  another  bond,  and  to  this  end  sent  him,  as 
in  the  first  instance,  a  printed  form  of  a  bond  in  the 
penalty  of  f  2,000,  which  he  procured  the  defendant  Lut- 
trell  to  sign  as  his  surety,  when,  having  returned  it  to 
the  complainant,  the  same  was  accepted  by  him.  This 
bond  was  executed  on  the  6th  of  March,  1903,  and  on 
the  1st  of  May  thereafter  the  relation  between  com- 
plainant and  defendant  Lee  was  dissolved  and  the  lat- 
ter was  discharged,  owing  at  the  time  to  the  former  some 
f  1,600,  arising  out  of  his  conduct  of  this  agency.  The 
present  bill  is  filed  by  the  complainant  against  Lee,  the 
principal,  and  Bruce  Davis,  Mrs.  Helen  Buflfat,  admin- 
istratrix of  E.  Buflfat,  and  James  0.  Luttrell,  to  hold 
them  liable  for  the  amount  of  this  deficit  Lee,  the 
principal,  made  no  defense,  and  by  his  silence  confessed 
the  claim.  Davis  and  Luttrell,  as  well  as  the  admin- 
istratrix of  the  deceased  surety,  defend,  and  say,  among 
other  things,  that  at  the  time  of  the  execution  of  the 
two  bonds  in  question  Lee  was  a  defaulter  to  the  com- 
plainant, and  that  he  and  the  complainant  conspired 
together  for  the  purpose  of  misleading  the  sureties  by 
concealing  the  fact  of  this  default,  and  by  representing, 


10  Gates]        DECEMBER  TERM,  1906.  137 

Hebert  v.  Lee. 

as  is  alleged  they  did,  "that  the  said  Dan  K.  Lee  was 
soliciting  agent  of  the  said  Hebert,  and  was  conducting 
a  legitimate  insurance  business  as  such  soliciting 
agent  under  the  said  Hebert." 

The  court  of  chancery  appeals  find  as  a  fact  that  at 
the  time  of  the  execution  of  the  bond  dated  July  1, 1902, 
I^ee  was  indebted  to  complainant  in  the  sum  of  |693.20, 
and  from  that  date  to  March  6,  1903,  the  day  of  the  ex- 
ecution of  the  second  bond,  his  liabilities  to  complain- 
ant increased,  until  on  that  day  it  amounted  to  |1,711.- 
91,  and  from  this  latter  date  to  that  of  his  dismissal  it 
increased  in  the  sum  of  |182.71,  making  a  total  of  lia- 
bilities accruing  under  the  contract  of  agency  of 
12,725.70,  less  the  sum  of  |1,094.05  paid  over  from  time 
to  time  by  Lee  to  Hebert 

It  is  further  found  by  that  court  that  no  communica- 
tion passed  between  the  complainant  and  the  several 
sureties  signing  these  bonds,  and  they  signed  the  same 
without  making  any  inquiry  as  to  the  condition  of  Lee's 
accounts,  and  without  any  misleading  statement  auth- 
orized by  complainant  to  be  made  by  Lee  to  them.  So  it 
is,  if  they  are  discharged  from  liability  on  these  bonds,  it 
will  result  from  no  alffirmative  action  on  his  part,  but 
from  mere  inaction,  which  the  law  will  ascribe  as  a 
wrong  done  by  him  to  these  sureties. 

We  think  there  can  be  no  doubt  that  the  mere  fail- 
ure upon  the  part  of  the  complainant  to  inform  these 
sureties  of  the  fact  that  their  principal,  Lee,  had  fallen 
behind  from  time  to  time  in  his  accounts  as  agent,  until 
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his  liabilities  had  amounted  at  the  execution  of  these 
two  bonds  to  the  sums  stated,  would  not  be  sufficient 
to  relieve  them  from  liability.  If  the  present  case  was 
that — ^in  other  words,  if  this  was  a  case  in  which  the 
agent  was  simply  behind  in  his  accounts,  and  fhe  com- 
plainant had  failed  to  communicate,  in  the  absence  of 
investigation  or  inquiry  upon  the  part  of  the  sureties, 
this  fact  to  them — we  think  this  would  not  constitute 
a  ground  for  resisting  a  recovery  on  these  bonds.  But 
the  court  of  chancery  appeals  does  not  leave  the  case  in 
that  condition.  That  court  finds,  in  words  which  admit 
of  no  other  construction,  that  at  the  time  of  the  execu- 
tion of  these  several  bonds  Lee^s  liabilities  grew  out 
of  the  embezzlement  of  his  principal's  funds,  and  that 
he  was  at  each  of  these  dates  a  "defaulter''  within  the 
knowledge  of  complainant. 

We  think,  upon  this  finding  of  facts,  that  a  failure 
upon  the  part  of  the  obligee  to  communicate  the  crim- 
inal conduct  of  Lee^  out  of  which  the  existing  indebt- 
edness occurred,  at  the  time  of  the  making  of  these 
bonds,  to  the  sureties  upon  them,  although  not  inquired 
of  by  the  sureties^  was  such  conduct  on  his  part  as  to 
relieve  the  sureties  from  liability^  This  principle,  which 
it  seems  to  us  rests  in  sound  molralsf  has  been  announced 
in  many  cases,  the  leading  one  of  which,  possibly,  is 
that  of  Phillipa  V.  Foxkall,  L.  R.,  7  Q.  B.,  666.  This 
case  rested  for  authority,  in  part,  upon  Smith  v.  Bank 
of  Scotland,  1  Dow,  272.  In  the  course  of  the  opinion 
delivered  in  the  House  of  Lords  in  that  case^  Lord  El- 
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don  said :  ^^Tf  a  man  found  that  his  agent  had  betrayed 
his  trust,  that  he  owed  him  a  sum  of  money,  ...  if 
under  such  circumstances  he  required  sureties  for  his 
fidelity,  holding  him  out  as  a  trustworthy  person, 
knowing  or  having  ground  to  believe  that  he  was  not, 
then  it  was  agreeable  to  the  doctrines  of  equity,  at 
least  in  England,  that  no  one  should  be  permitted  to 
take  advantage  of  such  conduct,  even  with  a  view  to 
security  against  future  transactions  of  the  agent*' 

In  State  v.  Sooy,  39  N.  J.  Law,  135,  it  was  held  *^at 
a  party  taking  a  bond  for  the  future  good  conduct  of 
an  agent  already  in  his  employment  must  communicate 
to  his  security  his  knowledge  of  the  past  criminal  mis- 
conduct of  such  agent  in  the  course  of  such  past  employ- 
ment, in  order  to  make  such  bond  binding." 

In  Dinsmore  v.  Tidbally  34  Ohio  St,  411,  the  action 
was  upon  the  bond  to  indemnify  the  Adams  Express 
Ck>mpany  against  loss  for  the  dishonesty  or  unfaith- 
fulness of  an  agent  The  agent  was  at  the  time  in  the 
employment  of  the  company,  and  had  been  guilty  of 
acts  of  embezzlement,  which  fact  was  not  communicated 
to  the  surety.  In  disposing  of  the  question  raised  by 
the  surety  upon  this  state  ot  facts  the  court  said : 

"Admitting  that  a  principal,  in  accepting  a  guaran- 
ty for  the  faithful  and  honest  conduct  of  his  agent,  is  not 
bound  under  all  circumstances  to  communicate  to  the 
guarantor  every  fact  within  his  knowledge  which  in- 
creases the  risk,  yet  we  think  there  can  be  no  doubt, 
either  upon  principle  or  authority,  that,  when  an  agent 
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had  acted  dishonestly  in  his  employment,  the  principal, 
with  the  knowledge  of  the  fact,  cannot  accept  a  guar- 
anty for  his  future  honesty  from  one  who  is  ignorant  of 
the  agent's  dishonesty,  to  whom  the  agent  is  held  out  by 
the  principal  as  a  person  worthy  of  confidence.  The  fail- 
ure to  communicate  such  knowledge  under  such  cir- 
cumstances would  be  a  fraud  upon  the  guarantor.^' 

In  Charlotte,  Columbia  &  Augusta  B.  R.  v.  Gaw,  59 
6a.,  685,  27  Am.  Rep.,  403,  it  was  held,  in  applying  the 
principle  in  favor  of  a  surety  where  the  dishonesty  of 
the  agent  was  discovered  subsequent  to  the  making  of 
the  bond,  and  yet  was  not  communicated  to  the  surety, 
that  such  agent,  "being  under  bond  to  account  and  pay 
over  daily,  cannot  be  trusted  with  more  money  at  the 
sureties'  risk  after  dishonesty  of  the  agent  had  been 
discovered  by  the  corporation,  but  may  be  so  trusted  so 
long  as  the  circumstances,  fairly  interpreted,  do  not 
point  to  moral  turpitude,  but  to  a  want  of  diligence  and 
punctuality,  rather  than  to  a  want  of  integrity."  The 
same  principle  is  recognized  as  being  eminently  sound 
in  Saint  Y.Wheeler,  etc.,  Mfg.  Co.,  95  Ala.,  362, 10  South., 
539,  36  Am.  St.  Rep.,  210;  in  Roberta  v.  Donova4t,  70 
CaJ.,  108,  9  Pac,  180, 11  Pac,  599 ;  in  Atlantic,  etc.,  Tel 
Co.  V.  Barnes,  64  N.  Y.,  385,  21  Am.  Rep.,  621,  and  in 
Newark  v.  Stout,  52  N.  J.  Law,  35,  18  Atl.,  943. 

The  rule  is  otherwise  if  the  acts  of  the  agent,  undis- 
closed to  his  surety,  do  not  involve  moral  turpitude, 
but  are  such  as  are  consistent  with  honesty,  and  only 
tend    to  show  that  the  agent  is  n^ligent,  dilatory,  or 
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nnskilled.  In  such  case  the  law  does  not  impose  the 
duty  upon  the  obligee,  unasked,  to  give  the  surety  infor- 
mation of  such  facts.  This  distinctive  principle  is  recog- 
nized in  Screwtnen^s  etc.,  Ass^n  v.  Smithy  70  Texas,  168, 
7  S.  W.  793 ;  Atlas  Bank  v,  Brownell,  9  R.  I.,  169,  11 
Am.  Rep.,  231 ;  Home  Insurcmce  Go.  v.  Holway,  55  Iowa, 
571,  8  N.  W.,  457,  39  Am.  Rep.,  179;  Watertown  Fire 
Ins.  Co.  V.  Simmons,  131  Mass.,  85,  41  Am.  Rep.  196; 
Domestic  Sewing  Machine  Co.  v.  Jackson,  15  Lea,  418. 
It  is  true,  as  has  been  stated,  that  the  complainant 
had  no  communication  with  the  sureties  upon  these 
bonds,  and  that  they  were  presented  to  and  signed  by 
them  at  the  instance  of  Lee,  their  principal;  yet  we 
think  this  fact  does  not  prevent  them  from  availing 
themselves  of  the  principle  announced  in  Phillips  v. 
Fowhall,  supra,  and  the  other  cases  to  which  reference 
has  been  made.  The  bonds  were  sent  out  by  the  com- 
plainant to  Lee  in  order  that  he  might  obtain  sureties 
upon  them,  and  we  can  see  no  distinction  between  this 
case  and  one  where  the  obligee  personally  presents  the 
bond  to  the  surety  and  obtains  his  signature  to  it,  know- 
ing at  the  time  that  the  agent  has  been  guilty  of  crim- 
inal offense  theretofore  in  the  management  of  his  agen- 
cy, and  fails  to  communicate  the  fact  to  the  surety. 
The  presentation  of  the  bond,  without  more, 
is  an  implied  assurance,  at  least,  that  the  agent  has  been 
guilty  of  no  criminal  delinquency  in  the  management 
of  the  affairs  of  his  agency ;  and  we  think  the  surety  is 
as  well  discharged  in  the  one  case  as  in  the  other,  if 
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without  any  knowledge  of  the  existence  of  such  default 
he  signs  the  bond. 

Nor  do  we  think  that  the  liability  of  these  suretieSy 
in  view  of  the  finding  that  Lee  had  been  guilty  of  em- 
bezzlement of  the  obligee's  funds  theretofore,  is  aflfected 
by  the  recital  in  these  bonds  that  the  sureties  undertook 
to  become  liable,  not  only  for  the  debts  that  might  be 
incurred  by  I^ee  after  the  date  of  these  bonds,  but  such 
moneys  as  he  might  owe  to  the  obligee  growing  out  of 
the  affairs  of  his  agency  at  that  time.  In  the  absence 
of  the  element  which  we  find  as  a  matter  of  iaw  goes 
to  the  discharge  of  these  sureties,  there  is  no  doubt  upon 
these  bonds  that  these  sureties  would  have  been  liable, 
not  only  for  debts  incurred  thereafter  by  Lee  in  the 
course  of  his  agency,  but  for  debts  then  existing.  But 
the  knowledge  of  the  obligee  that  these  debts  were  Vie 
result  of  dishonest  dealings  upon  the  part  of  Lee,  un- 
communicated  to  the  sureties,  in  spite  of  this  recital, 
can  be  availed  of  by  the  sureties  in  order  to  defeat  re- 
covery on  these  bonds.  Franklin  Bank  v.  Stevens,  39 
Me.,  532. 

It  follows,  therefore,  that  the  decree  of  the  court  of 
chancery  appeals  is  affirmed* 
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Hardin  v.  Hassell  et  al. 
(Nashville.    December  Term,  1906.) 

1.  ADMINISTBATOB.S  WITH  WILL  ANNEXED.    Have  same 
power  to  sell  land  as  will  gives  executors  named  therein. 

Where  a  will  directs  that  the  land  and  personal  property  of  the  tes- 
tator be  sold  for  the  purpose  of  creating  a  fund  to  be  distributed 
among  certain  named  legatees,  and  the  executors  named  in  the 
will  decline  to  qualify,  the  administrators  with  the  will  annexed 
have  power,  and  it  is  their  duty,  to  sell  the  land  and  personalty, 
and  raise  the  fund  designed  by  the  will. 

Ck)de  cited  and  construed:  €ec.  3976  (S.);  sec.  3081  (M.  &  V.); 
sec  2240   (1868). 

Gases  dted  and  approved:  Harrison  v.  Henderson,  7  Heisk.,  815; 
Caruthers  v.  CaruCiiers,  2  Lea,  264. 

2.  SAKE.    Same.    Will  need  not  provide  expressly  that  executor 
shall  seU,  if  sale  is  directed. 

If  a  will  directs  the  estate  to  be  sold,  without  naming  a  donee 
of  the  power  of  sale,  such  power  is  by  implication  devolved  upon 
the  executors  nominated  in  the  will,  and,  if  the  executors  fail 
to  qualify,  may  be  rightfully  exercised  by  administrators  with 
the  will  annexed. 

Cases  cited  and  approved:     Bedford  v.  Bedford,  110  Tenn.,  204; 

a 

Parker  v.  Sparkman,  2  Shan.  Cas.,  544. 

8.  SAME.  EEave  no  power  to  sell  land  when  executor  named  was 
also  trustee,  and  authorized  to  sell  as  trustee. 
Administrators  with  the  will  annexed  have  power  to  sell  land  only 
when  the  executor,  as  such,  simply  by  virtue  of  his  office,  and 
in  that  character  alone,  had  power  to  sell;  but  they  have  no 
such  power  when  the  will  imposed  upon  the  executor  the  two- 
fold character  of  executor  and  trustee,  and  the  power  to  sell  was 
confided  to  him  as  a  personal  trust  to  be  exercised  by  him  as  such 
trustee,  and  not  as  executor. 
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Code  cited  and  construed:  Sec.  3976  (S.);  sec.  3081  (M.  &  V.); 
sec.  2240  (1858). 

Cases  cited  and  approved:  Andrews  y.  Andrews,  7  Helsk.,  247; 
McElroy  y.  McElroy,  110  Tenn.,  143;  Armstrong  v.  Park's  Devi- 
sees, 9  Humph.,  196. 

4.    SAME.    Liable  for  breach  of  duty  in  lailingr  to  sell  property  as 
directed  by  will.    Oase  in  judgment. 

Where  a  will  directs  that  the  land  and  personal  property  of  the 
testator  be  sold  for  the  purpose  of  creating  a  fund  to  be  divided 
among  certain  named  legatees, — ^the  shares  of  some  to  be  paid 
to  them  in  person,  and  of  others  to  a  trustee  named  for  their 
benefit, — and  the  administrators  with  the  will  annexed  breach 
their  duty  by  failing  to  sell  the  land  under  the  powers  devolved 
on  them  by  law,  they  will  be  treated,  upon  suit  by  a  remainder- 
man, as  having  the  fund  in  hand,  and  as  liable  for  it,  with  inter- 
est from  the  death  of  the  life  tenant — ^it  appearing  that  there 
was  enough  property  to  raise  the  fund  devised. 

6.    SAMS,    duestion  reserved. 

The  question  was  expressly  reserved  and  not  decided,  as  to  whether, 
under  the  facts  stated  in  headnote  4,  it  became  the  duty  of  the 
administrators  with  the  will  annexed  to  apply  to  a  court  of  eq- 
uity to  appoint  a  trustee  in  place  of  the  trustee  named  in  the 
will,  who  renounced  the  trust,  to  whom  they  might  pay  over  the 
shares  designed  for  the  benefit  of  the  daughters  of  the  testa- 
tor for  life  and  at  their  death  to  their  children;  or  whether  they 
had  imposed  on  them  the  duty  of  simply  holding  the  fund  to 
await  the  appointment  of  a  trustee  at  the  instance  of  the  in- 
terested beneficiaries. 

6.    LIMITATIONS,  STATUTE  OF.    Begins  to   run   against  re- 
mainderman upon  death  of  life  tenant. 
The  right  of  action  of  a  remainderman  to  recover  a  fund  accrues, 
and  the  statute  of  limitations  begins  to  run  against  him,  upon 
the  death  of  the  life  tenant. 

Case  cited  and  approved:     Carver  v.  Maxwell,  110  Tenn.,  75. 


10  Gates]        DECEMBER  TERM,  1906.  145 


Hardin  v.  Hassell. 


7  BaxriTABIiE  CONVEBSION.  WiU  directing  sale  of  land  for 
distribution  in  funds,  works  conversion  into  personalty. 
Where  a  testator  directs  that  his  lands  be  sold  for  the  purpose 
of  creating  funds  for  distribution  among  certain  legatees,  the 
land  will  be  treated  as  personalty,  to  the  extent  of  its  value. 
In  the  hands  of  administrators  with  the  will  annexed. 

Gases  cited  and  approved:     Bennett  v.  Qallaher,  115  Tenn.»  568; 
Bedford  v.  Bedford,  110  Tenn.,  204. 


FROM  HICKMAN. 


Appeal  jfrom  the  Chancery  Court  of  Hickman  County. 
-John  H.  Cunningham^  Special  Chancellor. 

Henry  Nixon  and  John  P.  Davis,  for  Hardin. 

J.  A.  Bates  and  Pitts  &  McConinicx),  for  Hassell  et  al. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  bill  makes  the  following  case: 

Zebulon  Hassell,  Sr.,  died  in  Hickman  county,  this 
State,  about  1865,  leaving  a  will  executed  September 
19, 1864,  which  was  duly  probated,  and  which  contained 
the  following  provisions,  viz. : 

"First.  I  direct  that  all  my  just  debts  and  funeral 
expenses  be  paid  as  soon  after  my  death  as  possible,  out 
of  any  moneys  I  may  die  possessed  of,  or  that  may  first 
come  to  the  hands  of  my  executors. 
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"Second.  1  direct  that  a  sufficient  amount  of  my  per- 
sonal property  be  sold  on  a  credit  of  twelve  months  in 
order  to  pay  my  debts,  provided  I  should  not  have  mon- 
ey or  debts  owing  to  me  sufficient  to  pay  the  same  and 
other  expenses  without  a  sale  as  above  directed. 

"Third.  I  direct  that  my  slaves,  should  I  die  pos- 
sessed of  any,  be  equally  divided  between  my  children, 
except  my  son  Hassell,  who  is  to  have  no  part  or  por- 
tion of  my  estate,  all  the  rest  and  residue  of  my  estate, 
both  real  and  personal,  I  direct  to  be  sold  as  follows: 
The  lands  on  a  credit  of  one  and  two  years,  and  the  oth- 
er property  on  a  credit  of  twelve  months,  taking  notes 
with  good  security,  retaining  a  lien  on  land  until  the 
purchase  money  is  paid,  the  proceeds  of  said  sale  to  be 
divided  amongst  my  children  in  the  following  manner : 

"First,  to  my  son  Zebulon,  six  hundred  dollars;  my 
son  Alfred  Britton,  six  hundred  dollars;  to  my  daugh- 
ters, Mary  Z.  and  Martha  Selina,  six  hundred  dollars 
each ;  the  balance  of  said  sale  to  be  equally  divided  be- 
tween all  my  children,  except  my  son,  Artin  Hassell, 
who  is  to  have  nothing  as  above  or  before  stated,  but  his 
son,  Zebulon,  to  whom  I  bequeath  the  sum  of  one  hun- 
dred dollars. 

"Fourth.  That  portion  of  my  estate  which  will  go 
to  my  daughters,  Nancy  E.  Sugg,  Mary  Z.  Hassell  and 
Martha  Selina  Hassell,  I  give  to  my  friend,  Josiah  A. 
Bizwell,  in  trust  for  the  benefit  of  my  said  daughters^ 
for  and  during  the  lifetime  of  my  said  daughters,  free 
from  the  debts,  contracts  or  liabilities  of  their  present, 
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or  any  futnre  husband,  and  at  their  death  to  go  to  the 
children  of  my  said  daughters,  .  .  .  should  they  die 
leaving  a  child,  or  children,  but  if  not,  then  their  por- 
tion  to  go  to  and  be  equally  divided  between  the  bal- 
ance of  my  children,  my  son  Artin  Hassell,  alone  ex- 
cepted. 

"Fifths  I  do  hereby  constitute  and  appoint  my  two 
friends,  Josiah  A.  Bizwell  and  Solomon  J.  Gorge,  my 
executors  of  this  my  last  will  and  testament.'' 

That  Josiah  Bizwell,  one  of  the  executors  named  in 
the  will,  did  not  qualify  as  such,  and  refused  to  act  as 
trustee.  That  the  defendants  Zebulon  Hassell,  Jr.,  and 
E.  A.  Dunn  qualified  as  administrators  with  the  will 
annexed,  and  took  charge  of  the  estate  and  proceeded  to 
administer  it,  but  without  regard  to  the  terms  of  the 
will. 

That  about  June  19,  1871,  in  disregard  of  the  terms 
of  the  will,  the  defendant  Zebulon  Hassell  "and  others'' 
filed  a  bill  in  the  chancery  court  of  Hickman  county 
to  sell  the  said  real  estate  for  division  of  proceeds  among 
all  the  children  and  heirs  at  law  of  Zebulon  Hassell, 
Sr.,  including  Artin  Hassell. 

That  in  the  proceeding  the  land  sold  for  |2,500,  and 
was  purchased  by  the  defendant  Zebulon  Hassell,  Jr., 
and  the  fund,  after  payment  of  costs,  was  distributed 
equally  among  the  heirs  at  law  of  Zebulon  Hassell,  Sr., 
including  the  said  Artin  Hassell,  who  had  been  express- 
ly disinherited  in  the  will.  That  the  sum  of  f336.36 
was  paid  to  W.  L.  Hardin,  the  husband  of  complainant's 
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mother,  contrary  to  the  terms  of  the  will.  That  com- 
plainant's mother  was  the  Mary  Z.  Hassell  mentioned  in 
the  will.  That  she  intermarried  with  W.  L.  Hardin  in 
1865,  and  of  this  marriage  several  children  were  born. 
That  she  died  April  17,  1899,  leaving  her  surviving  six 
of  said  children,  all  of  full  age,  except  James  Otey  Hard- 
in. That  all  of  the  interests,  except  the  latter,  are  now 
owned  by  complainant;  that  is,  he  owns  five-sixths,  and 
James  Otey  Hardin  one-sixth. 

It  is  alleged  that  the  real  and  personal  estate  which 
passed  under  the  will  were  sufficient  to  create  or  raise 
the  fund  of  f600  bequeathed  to  the  mother  of  the  com- 
plainant and  her  children. 

The  bill  was  filed  April  10,  1905,  to  recover  of  the 
defendants  five-sixths  of  the  remainder  interest  in  the 
fund  which  was  bequeathed  for  the  benefit  of  Mary  Z. 
Hassell  (Hardin)  and  her  children,  and  interest  thereon 
from  the  death  of  the  life  tenant. 

A  demurrer  was  filed,  containing  very  numerous 
grounds  of  objection  to  the  bill ;  but,  as  sufficient  equity 
is  disclosed  upon  the  face  .of  the  bill  to  require  an  an- 
swer, we  need  not  go  into  these  matters  specifically.  In 
what  we  say  in  respect  of  the  equity  of  the  bill,  we  shall 
dispose,  incidently,  of  such  of  the  grounds  of  demurrer 
as  seem  to  have  any  bearing  upon  the  case  stated. 

Under  a  true  construction  of  the  will,  the  executors 
were  directed  to  sell  the  land  and  personal  property 
for  the  purpose  of  creating  a  fund.  This  fund,  after 
the  payment  of  debts,  was  to  be  paid  over  to  the  legatees. 
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named  bb  such,  in  the  will,  in  person,  except  the  daugh- 
ters. The  shares  of  the  latter  were  to  be  paid  to  Josiah 
A.  Bizwell,  in  trust  for  the  benefit  of  the  daughters  for 
and  during  the  term  of  their  natural  life,  with  remain- 
der over  to  their  children. 

When  the  persons  nominated  executors  refused  to 
qualify  and  the  defendants  became  administrators  with 
the  will  annexed,  the  duty  devolved  upon  them  to  sell 
the  land  and  personal  property  and  raise  the  fund  de- 
signed by  the  will.  Whether  it  then  became  their  duty 
to  apply  to  a  court  of  equity  to  appoint  a  trustee  to 
whom  they  might  pay  over  the  shares  designed  for  the 
daughters,  in  place  of  Josiah  H.  Bizwell,  who  renounced 
the  trust,  or  whether  they  had  imposed  upon  them  the 
duty  of  simply  holding  the  fund  to  await  the  appoint- 
ment of  a  trustee  at  the  instance  of  the  interested  bene- 
ficiaries, we  need  not,  since  the  death  of  Mrs.  Mary  Z. 
Hardin  (formerly  Hassell),  consider.  It  sufiSces  to  say 
that^  in  failing  to  sell  the  land  and  personal  property 
under  the  powers  devolved  on  them  by  law,  the  defendant 
administrators  with  the  will  annexed  breached  their 
duty  to  the  said  Mary  Z.  and  her  children;  and  since, 
under  the  all^ations  of  the  bill,  there  was  enough  proi>- 
erty  to  raise  the  sum  of  |600,  they  must  be  treated,  in 
respect  of  the  remainderman  suing,  as  having  that  fund 
in  hand,  and  as  liable  for  it,  with  interest  from  the  death 
of  the  life  tenant.  Of  course,  the  statutes  of  limitation 
would  begin  to  run  only  from  the  latter  date  (Carver 
V.  Maxwell,  110  Tenn.,  75,  83,  71  S.  W.,  752) ;  and,  suf- 
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ficent  time  not  having  elapsed  between  the  occurrence 
of  that  event  and  the  filing  of  the  bill,  there  can  be  noth- 
ing in  that  defense. 

A  word  or  two  further,  and  a  reference  to  authorities 
in  respect  of  some  of  the  principles  above  enunciated, 
may  not  be  amiss. 

In  respect  of  the  duty  of  administrators  with  the  will 
annexed  to  sell  the  land  of  the  testator :  In  Shannon's 
Code,  section  3976,  carried  into  the  Code  from  Acts 
1851-52,  p.  193,  c.  141,  it  is  provided :  «  .  .  .  AH  ad- 
ministrators with  the  will  annexed  shall  have  the  same 
power  and  authority  aa  the  executors  had  by  the  will 
of  the  testator,  and  may  sell  land  if  the  executor  pos- 
sessed that  power.'' 

Construing  this  section,  this  court  said,  in  McElroy 
V.  McElroy,  110  Tenn.,  137,  73  S.  W.,  105 : 

"This  section  was  carried  into  the  Code  from  Acts 
1851-52,  p.  193,  c.  141.  Shortly  before  that  act  was 
passed,  at  the  September  term,  1848,  it  was  decided  by 
this  court,  in  the  case  of  Armstrong  v.  P(vrW%  Devisees, 
9  Humph.,  195,  206,  that  where  a  will  gave  discretionary 
powers  to  executors  to  sell,  lease,  or  dispose  of  real  es- 
tate in  any  way  they  might  think  best  for  the  estate, 
a  personal  trust  was  conferred,  and  was  confined  to  the 
executors,  and  could  not  be  exercised  by  the  administra- 
tor with  the  will  annexed,  but  by  the  advice  and  consent 
of  the  chancellor. 

"In  Harrison  v.  Henderson,  7  Heisk.,  315,  350,  it  is 
said  that  the  general  rule,  before  the  passage  of  the  pro- 
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vision  above  quoted,  was  that  the  executor,  as  such,  by 
virtue  of  the  power  contained  in  the  will,  might  dispose 
of  the  peal  estate  of  the  testator  for  the  payment  of  debts, 
the  payment  of  legacies,  op  any  other  purpose  specified 
in  the  power,  but  that  even  then  it  was  held  that  the 
power  was  personal,  and  could  not  be  exepcised  by  an 
administrator  with  the  will  annexed,  and  that  the  stat- 
ute was  passed  to  change  the  lattep  part  of  this  rule, 
and  confep  all  of  the  powers  on  the  administratop,  by 
virtue  of  his  office,  that  belonged  to  the  executop  by  vip- 
tue  of  his^  yet  that  the  statute  did  not  intcpfepe  with  op 
change  the  ppinciple  laid  down  in  Armstrong  v.  Park's 
Devisees,  suppa ;  that  it  simply  authopized  the  adminis- 
tpatop  with  the  will  annexed  to  sell  when  the  executop, 
as  such,  simply  by  viptue  of  his  office,  and  in  that  chap- 
actep  alone,  had  powep  to  sell,  but  not  when  the  papty, 
though  executop,  held  the  two-fold  chapactep  of  execu- 
top and  trustee,  and  the  powep  to  sell  was  confided  to 
him  as  a  personal  tpust,  to  be  executed  by  him  as  such 
trustee,  and  not  as  executop.  See,  also,  fop  compapison, 
Andretoe  v.  AndrewSj  7  Heisk.,  247,  248,  249 ;  McElroy 
V.  MoElroy,  110  Tenn.,  143,  144,  73  S.  W.,  105." 

Under  the  present  will  the  powep  to  sell  was  given 
to  the  executops  only  as  such,  and  not  to  Josiah  A.  Biz- 
well  as  a  discpetionapy  tpustee,  is  cleap  fpom  the  fact 

two  pepsons  wepe  named  as  executops,  the  said  Josiah 
A.  Bizwell  and  Soloman  J.  Gopge,  and  only  one  of  them 

was  made  tPUStee  to  hold  the  funds  of  the  daughteps 

aftep  the  sale  should  be  made.    The  powep  of  sale  was 
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vested  in  both  executors,  and  it  was  to  be  executed,  not 
only  for  the  purpose  of  raising  the  shares  of  the  daugh- 
ters, but  of  the  sons  as  well,  the  latter  to  be  paid  over 
at  once,  and  also  for  the  payment  of  the  debts  of  the  es- 
tate. In  the  third  clause,  the  power  to  sell  is  given  in 
the  sajne  terms  in  respect  to  both  realty  and  person- 
alty. 

In  Harrison  v.  Henderson,  supra,  the  terms  of  the 
will,  under  which  it  was  held  that  the  administrator 
with  the  will  annexed  might  sell  land,  were  as  follows: 

"  *I  do  will,  devise  and  bequeath,  that  all  my  lands 
and  slaves,  and  all  the  property  not  herein  otherwise 
fully  disposed  of,  be  sold  by  my  executor,  and  the  pro- 
ceeds of  the  sale,  together  with  all  money  on  hand  at 
my  death,  and  the  proceeds  of  all  choses  in  action  com- 
ing to  me  at  my  death,  after  paying  my  funeral  expen- 
,  ses,  my  just  debts,  and  the  costs  and  expenses  of  execu- 
ting this  will,  and  after  providing  for  the  pecuniary  be- 
quests herein  named,  be  disposed  of  as  follows:  One- 
fifth  to  each  of  my  children;  one-fifth  to  be  set  apart 
in  the  hands  of  my  executor,  and  held  by  him  subject 
to  the  trusts,  etc.,  of  the  f  4,000  named  in  the  ninth  item 
of  this  wilP  —  that  is,  in  favor  of  complainant.*^ 

He  then  appointed  Samuel  Henderson  executor,  and, 
should  he  fail  to  qualify,  named  two  others  as  execu- 
tors.    The  court  continued: 

"We  think  it  clear  that  the  power  of  sale  here  given 
was  to  the  executor  as  such,  by  virtue  of  his  office,  and 
that  such  power  might  be  rightfully  exercised  by  the 
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administrator  with  the  will  annexed,  under  the  section 
of  the  Code  above  referred  to.  We  therefore  hold  the 
sale  of  the  land  was  not  void.^' 

In  Caruthera  v.  Caruthers,  *2  Lea,  264,  it  was  held 
that  "the  administrator  with  the  will  annexed  had  pow- 
er to  sell  real  estate,  when  the  testator  by  his  will,  di- 
rected his  debts  to  be  paid  as  soon  as  possible  out  of 
any  moneys  he  might  be  possessed  of,  or  which  should 
first  come  to  the  hands  of  his  executor,  and  gave  the 
executor  *full  power  to  sell  and  convey'  any  of  the  testa- 
tor's property,  *real  or  personal,'  for  the  purpose  of  pay- 
ing debts  and  supporting  his  children."  McElroy  v.  Mc- 
Elroy,  110  Tenn.,  145,  73  S.  W.,  105. 

It  is  true  that  the  will  before  us  does  not  say,  in  ex- 
press terms,  that  the  executors  shall  sell;  but  the  rule 
is  that:  "If  the  will  directs  the  estate  to  be  sold  with- 
out naming  a  donee  of  the  power,  it  naturally  and  by 
implication  devolves  upon  the  executors,  if  they  are 
charged  with  the  distribution  of  the  fund,  .  .  .  and 
the  question  whether  the  executors  are  to  distribute  the 
fund  need  not  be  found  settled  in  direct  terms  on  the 
face  of  the  will,  but  is  to  be  determined  from  the  whole 
scope  and  context  of  the  will,  by  necessary  implication, 
as  well  afl  by  express  designation."  McElroy  v.  McEl- 
toy,  110  Tenn.,  145,  73  S.  W.,  105,  citing  Pwrker  v. 
Spa^'kman,  2  Shannon's  Tenn.,  Caa,  544,  545.  And  see 
Bedford  v.  Bedforji,  110  Tenn.,  204,  75  S.  W.,  1017, 
where  the  subject  is  fully  discussed. 
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We  deem  it  unnecessary  to  follow  in  detail  the  learned 
discussion  appearing  on  the  brief  of  defendant's  coun- 
sel concerning  the  nature  of  land  as  equitable  assets 
merely  in  the  hands  of  the  executor,  and  the  nonliabil- 
ity of  his  sureties  therefor,  prior  to  Acts  1838,  c.  Ill, 
section  18  (Laws  1837-38,  p.  176;  Nicholson  Supp.  p. 
181).  Drane  v.  Baijlisa,  1  Humph.,  174;  Hughlett  v. 
Hughlett,  5  Humph.,  453;  Dcddrick  V.  Cantrell,  10 
Yerg.,  263,  31  Am.  Dec.,  576.  Nor  the  change  effected 
by  the  act  of  1838.  I  jester  v.  Ftcfc,  2  Heisk.,  476 ;  Fulton 
V.  Davidson,  3  Heisk.,  614;  Porter  v.  Moores, 
4  Heisk.,  16.  Nor  whether,  after  the  enactment 
of  the  Code  of  1858,  and  the  abrogation  thereby 
of  the  rule  established  under  the  act  of  1838,  the  sure- 
ties of  an  executor  could  be  held  liable  for  the  proceeds 
of  real  estate  in  his  hands.  Wall  v.  Alien,  4  Baxt,  210. 
Nor  do  we  feel  called  upon  to  consider  whether  the  obli- 
gations contained  in  the  opinion  in  Mitchell  v.  Calloway, 
3  Shannon's  Tenn.,  Cas.,  at  page  646,  purporting  a  short 
restatement  of  the  doctrine  of  Hughlett  v.  Hughlett,  and 
their  application  to  the  present  state  of  the  law,  are 
wholly  sound  in  respect  of  that  application,  in  view  of 
Shannon's  Code,  section  3976,  and  the  decision  referred 
to  supra,  construing  and  applying  that  section.  Nor 
is  it  important  that  we  should  consider  in  this  case  the 
effect  of  Acts  1889,  p.  65,  c.  36  ( Shannon's  Code,  section 
8959). 

It  is  sufficient,  for  the  purposes  of  the  present  case, 
that  it  was  the  duty  of  the  administrators  with  the  will 
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annexed,  on  grounds  already  stated,  to  sell  the  land  and 
personal  property  mentioned  in  the  will  for  the  purpose 
of  creating  the  funds  which  they  were  to  distribute, 
and  they  are  liable  for  their  default  in  this  respect  The 
will  haying  directed  a  division  of  the  land  into  person- 
alty {Bedford  y.  Bedford,  110  Tenn.,  204,  212,  75  S. 
W.,  1017 ;  Bennett  y.  Chdlaher,  115  Tenn.,  568,  92  S.  W,, 
66,  and  authorities  cited),  it  should  be  treated  as  per- 
sonalty in  their  hands  to  the  extent  of  its  value,  and  a 
sufficiency  thereof  applied  to  pay  complainant  the 
amount  due  him,  if  the  case  made  in  the  bill  be  sustained 
by  the  evidence. 

It  results  that  the  demurrer  must  be  overruled,  the  de- 
cree of  the  chancellor  affirmed,  and  the  cause  remanded 
for  answer  and  further  proceedings. 
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Kendall  v.  State. 
(Nashville.    December  Term,  1906.)' 

1.  OABBYING  WEAPOirS.    Kust  be  with  intent  to  go  armed. 
Need  not  be  concealed  about  the  person. 

The  act  forbidden  by  Shan.  Code,  sec.  6641,  Is  the  carrying  of  any 
of  the  weapons  named  therein  with  the  intent  of  going  armed, 
and,  with  the  exception  of  the  razor,  it  is  not  necessary,  in  order 
to  constitute  the  offense,  that  the  weapon  be  carried  concealed 
about  the  person. 

Code  cited  and  construed:     Sec.  6641  (S.);  sec  6633  (M.  &  V.). 

Cases  cited  and  approved:  Barton  v.  State,  7  Baxt,  106;  Robinson 
V.  State,  8  Shan.  Cas.,  60. 

2,  BAMB.    Same.    Sapie.    Oase  in  judgment. 

One  who,  with  the  intent  of  going  armed,  carries  a  pistol  in  a 
box  or  compartment  beneath  the  driver's  seat  of  a  hack,  upon 
which  he  sits,  and  where  the  pistol  is  readily  accessible  and 
available  for  use,  is  guilty  of  unlawfully  carrying  weapons. 


FROM  DAVIDSON. 


Appeal  from  Criminal  Court  of  Davidson  County.- 
W.  M.  Habt,  Judge. 

W.  C.  Cheeey,  for  Kendall. 

Assistant  Attoenby-Gbnbral  Faw,  for  State. 
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Special  Judge  R.  H.  Sansom  delivered  the  opinion  of 
the  Court. 

Plaintiflf  in  error  was  indicted  in  the  criminal  court 
for  Davidson  county  for  carrying  a  pistol  unlawfully. 
He  was  tried  before  the  judge  without  a  jury,  and  found 
guilty,  and  a  fine  assessed  of  fifty  dollars  and  costs 
against  him.  His  motion  for  a  new  trial  having  been 
overruled,  he  has  appealed  to  this  court. 

The  facts  are  very  simple,  and  consist  of  a  short  state- 
ment by  a  single  witness,  from  which  it  appears  that 
plaintiff  in  error  was  a  hack  driver,  and  that  on  the 
20th  of  September,  1905,  in  Nashville,  Davidson  county, 
Tennessee,  he  became  involved  in  a  difficulty  with  one 
Perry  Cotton,  who,  with  a  large  stick,  attacked  him, 
and  either  struck  or  struck  at  him  several  times  with 
the  stick ;  plaintiff  in  error  being  at  the  time  seated  on 
the  driver's  seat  of  the  hack.  While  Cotton  was  so  strik- 
ing or  striking  at  him  with  his  stick,  plaintiff  in  error 
arose  from  the  seat^  lifted  up  the  top  thereof,  and,  reach- 
ing into  a  box  or  compartment  under  it,  drew  forth  a 
pistol  which  he  had  previously  placed  there,  and  with 
this  pistol  fired  one  shot  at  Cotton,  his  assailant,  who 
thereupon  ran,  and  plaintiff  in  error  then  replaced  the 
pistol  in  the  box  or  compartment  under  the  seat  from 
which  he  had  drawn  it.  These  are  the  entire  facts  as 
disclosed  by  the  record. 

The  insistence  is  that,  under  the  facts  stated,  plaintiff 
in  error  is  not  guilty  of  the  offense  with  which  he  is 
charged  and  of  which  he  had  been  convicted,  and  the 
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judgment  should  therefore  be  reversed,  and  the  case  dis- 
missed. The  presentment  is  predicated  on  section  6641 
of  Shannon's  Code,  which  reads  as  follows : 

"It  shall  not  be  lawful  for  any  person  to  carry  pub- 
lically  or  privately  any  dirk,  razor  concealed  about  his 
person,  sword  cane,  loaded  cane,  slungshot  or  brass 
knucks,  Spanish  stilletto,  belt  or  pocket  pistol  or  revol- 
ver, or  any  kind  of  pistol,  except  the  army  or  navy  pis- 
tol, usually  used  in  warfare,  which  shall  be  carried 
openly  in  the  hand.'' 

The  offense  against  the  law  under  this  enactment  is 
the  carrying  of  any  of  the  forbidden  weapons  with  the 
intent  of  going  anned.  The  law  may  be  violated  just 
as  fully  and  completely  by  the  carrying  of  the  weapon 
in  his  handbag  as  in  his  pocket.  It  is  the  carrying  with 
the  purpose  of  going  armed  that  is  the  offense,  and  not 
the  concealment  about  the  person,  with  the  single  ex- 
ception of  the  razor.  This  must  be  concealed  about  the 
person  in  order  to  constitute  a  violation  of  the  terms  of 
the  statute  for  its  carrying.  It  is  the  practice  of  going 
armed  that  is  purposed  to  be  corrected  and  prohibited 
by  this  salutary  legislation,  a  practice  the  lawmaking 
branch  of  the  government  purposed  and  intended  in  the 
passage  of  this  act  to  stop  as  far  as  possible,  and  which 
laudable  purpose  the  courts  of  the  State  should  uphold 
and  sustain  by  a  fair  and  impartial,  but  full  and  com- 
plete, administration  of  the  law. 

It  has  been  held  that  the  carrying  of  a  navy  pistol 
in  a  scabbard  hung  to  the  saddle  while  riding  along  a 
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public  road  is  a  violation  of  this  statute.  Barton  v. 
State,  7  Baxt.,  105.  Likewise  that  the  carrying  of  a 
pistol  in  a  sack  in  the  hand  is  within  the  statute,  if  so 
carried  with  the  intent  to  go  armed.  Robinson  v.  State, 
3  Shan.  Cas.,  60.  It  is  within  the  statute,  and  indict- 
able, to  carry  any  kind  of  a  pistol  (except  an  army  or 
navy  pistol,  openly  in  the  hand)  in  any  way,  whether 
concealed  about  the  person,  or  openly  in  the  hand,  or  in 
a  handbag,  or  in  a  sack,  or  in  the  box  or  compartment 
beneath  the  seat  of  a  vehicle  being  used,  or  otherwise, 
for  purposes  of  going  armed,  where  the  weapon  is  being 
so  carried  as  that  it  is  readily  accessible  and  available 
for  use  in  the  carrying  out  of  purposes  either  offensive 
or  defensive.  The  idea  seems  to  obtain  that  the  weapon 
must  be  concealed  about  the  person  in  order  to  consti- 
tute a  violation  of  the  statute,  but  such  is  not  the  case, 
except  in  respect  of  the  razor. 

There  is  no  error  in  the  judgment  of  the  lower  court, 
and  it  is  affirmed,  with  costs. 
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LouisviLLB  &  Nashville  Railroad  Compainy  v.  H.  L. 

W.  Cheatham. 

{Nashville.    December  Term,  1906.) 

1.  INDBPENDBNT  C0NTBACT0R8.  Railroad  construction  con- 
tractors are  independent  contractors,  and  not  mere  serveuits, 
when. 
Railroad  contractors  in  a  contract  with  a  railroad  company  for  the 
reduction  of  grades  and  the  taking  out  of  curves  on  a  certain 
section  of  the  road,  and  for  the  construction  of  new  railroad 
roadbed  where  required,  are  independent  contractors  under  a 
written  contract  providing  that  the  contractors  shall  furnish  the 
requisite  labor,  teams,  tools,  engines,  machinery,  and  materials 
and  do  the  work  to  the  satisfaction  of  the  engineer  of  the  rail- 
road company;  that  the  engineer  shall  have  the  right  to  make 
any  alterations  deemed  necessary  in  the  plan  of  the  work,  and  to 
decide  upon  the  quality  and  quantity  of  the  work  done;  that  no 
part  of  the  contract  shall  be  let  or  transferred  without  the  writ- 
ten consent  of  the  said  engineer,  and  that  the  contractors  shall 
discharge  their  disorderly  employees  at  his  direction;  that  when- 
ever in  the  opinion  of  the  engineer,  the  work  will  not  be  com- 
pleted by  the  contractors  with  their  force  of  hands  within  the 
specified  time,  he  may  employ  additional  workmen  and  charge 
to  the  contractors  the  amount  paid  to  such  workmen;  and  that 
the  railroad  company  shall  furnish  necessary  rails,  etc.,  for  tem- 
iporary  track  for  certain  uses,  without  charge.  (Post,  pp,  164 
182.) 

Acts  cited  and  construed:    1903,  ch.  216. 

Cases  cited  and  approved:  Iron  Co.  v.  Dobson,  7  Lea,  867;  Powell 
V.  Construction  Co.,  88  Tenn..  697;  Casement  v.  Brown,  148  U 
S.,  615,  37  L.  ed.,  582;  Bibb  v.  Railroad,  87  Va.,  711;  Rogers  v. 
Railroad,  31  S.  C,  378;  Smith  v.  Milwaukee  (Wis.),  64  N.  W., 
1041,  30  L.  R.  A.,  504,  51  Am.  St.  Rep.,  912;  Boyd  v.  Railroad 
(Ill.)«  75  N.  B.,  496,  108  Am.  St.  Rep.,  253. 
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2.  SAME.  Same.  Adinissibility  of  parol  evidence  to  show  the 
practical  ooxurtructioii  of  a  written  contract  by  the  parties;  case 
of  the  insufficiency  of  the  evidence. 
While  parol  evidence  is  competent  and  admissible  to  show  that  a 
written  contract  creating  the  relationship  of  independent  con- 
tractors and  employer  was  differently  construed  by  the  parties, 
and  that  the  employer  had  in  fact  exercised  a  supervision  and 
control  over  the  work  in  its  details  inconsistent  with  such  re- 
lationship, yet  the  evidence  in  this  case  was  held  to  be  insuffi- 
cient to  show  that  the  relationship  of  independent  contractors 
created  by  the  written  contract  was  changed  by  a  practical  con- 
struction of  the  contract  so  as  to  constitute  the  contractors  mere 
servants  and  agents  of  the  employer.  {Post,  pp.  182,  183, 
186,  187.) 

8.  KAITiBOADS.  Duty  to  provide  other  safe  crossings^  with 
warning  notice,  when  relocating  lines  under  statute. 
Under  the  statute  (Acts  1903,  ch.  216)  authorizing  and  empowering 
railroad  companies  to  relocate  their  lines  for  the  purpose  of  tak- 
ing out  curves  and  reducing  grades,  etc.,  a  railroad  company  has 
a  right,  in  doing  so,  to  obstruct  temporarily  a  public  road,  street, 
or  sidewalk  crossing,  where  it  becomes  necessary  in  doing  the 
work;  but  it  is  the  duty  of  the  company  to  provide  some  other 
safe  and  convenient  crossing,  with  sufficient  notice  and  warning 
to  the  passing  or  traveling  public.     (Postt  pp.  187-189.) 

Acts  cited  and  construed:     1903,  ch.  216. 

4.  SAMB.  Duty  to  provide  safe  passage  to  and  from  trains  can- 
not be  delegated  to  independent  contractors,  when. 
It  is  the  duty  of  a  railroad  company  to  provide  a  reasonably  safe 
passage  to  and  from  its  trains  for  the  benefit  of  its  passengers, 
and  this  duty  cannot  be  delegated  to  an  independent  contractor, 
or  to  any  one  else,  so  as  to  absolve  itself  from  liability  for  in- 
juries sustained  by  a  passenger  in  consequence  of  a  breach  of 
this  duty.     (Post,  pp.  188,  189.) 
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6.  OONTBrBUTOBT  NEaLiaSNCE.  Mitigates  damages  as  a 
matter  ot  law,  and  not  merely  in  the  discretion  of  the  jury. 
Contrihutory  negligence  as  a  matter  of  law  must  go  in  mitigation 
of  damages,  and  the  Jury  is  not  left  to  the  exercise  of  any  dis- 
cretion in  determining  whether  it  may  or  may  not  be  so  con- 
sidered, and  the  charge  of  the  court  that  the  Jury  can  con- 
sider the  plaihti£f*s  negligence  or  want  of  care  in  mitigation  of 
damages  Is  erroneous.     {Post,  p.  189.) 

Cases  cited  and  approved:  Railroad  v.  Nowlin,  1  Lea,  523;  Railroad 
y.  Martin,  113  Tenn.,  266. 

6.  SAMS.  Same.  Charge  erroneous  as  to  contributory  negli- 
gence, but  not  prejudicial  in  results,  is  harmless,  and  is  no 
ground  for  reversal. 

While,  in  an  action  for  personal  injuries,  the  charge  of  the  court 
is  erroneous  in  merely  permitting,  but  not  requiring,  the  Jury  to 
consider  the  plaintiffs  contributory  negligence  in  mitigation  of 
damages,  yet  there  will  be  no  reversal  on  account  of  such  erron- 
eous charge  where  it  apears  that  the  defendant  was  not  prej- 
udiced by  the  amount  of  the  damages  assessed,  as  where  the 
plaintiff  was  severely  injured  and  a  verdict  was  returned  for 
only  five  hundred  dollars,  indicating  that  any  contributory  negli- 
gence on  the  part  of  the  plaintiff  had  been  fully  considered  in  the 
assessment  of  damages.     {Post,  pp.   189,   190.) 

Cases  cited  and  approved:  Railroad  v.  Nowlin,  1  Lea,  623;  Rail- 
road   V.  Martin,  113  Tenn.,  266. 

7.  RAILBOADS.  Jointly  liable  with  independent  contractorr 
for  personal  injuries  sustained  by  a  passenger  falling  into  ex- 
cavation on  depot  grotinds,  when. 

A  railroad  company  and  its  independent  construction  contractor 
are  jointly  liable  in  damages  for  personal  injuries  sustained  by  a 
passenger  from  falling  into  an  excavation,  made  by  the  inde- 
pendent contractor,  in  the  sidewalk  leading  from  the  railroad 
ticket  office  to  the  place  where  passengers  get  on  and  oCC  the 
trains,  and  left  during  the  night  without  barricade  or  light  to 
admonish  or  apprise  the  public  of  the  danger.  (Post,  pp,  190, 
192,  193.) 
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8.  OHABQX  07  OOUBT.  Brror  not  cured  by  other  confusing^ 
and  misleading  instructions,  when. 
Where,  in  an  action  against  a  railroad  company  and  its  independ- 
ent construction  contractors  for  personal  injuries  sustained  by 
plaintiff  in  falling  into  an  excavation  made  on  the  depot  grounds 
by  such  contractors,  the  court's  charge,  proceeding  upon  the  idea 
that  if  it  was  the  duty  of  the  railroad  company  to  place  lights 
and  barricades  at  proper  places  and  to  do  all  things  necessary  to 
prevent  accidents,  and  that  in  consequence  of  a  breach  of  this 
duty  the  plaintiff  was  injured,  the  railroad  company  would  be 
liable,  and  the  contractors  excused,  is  erroneous,  and  the  error 
is  not  cured  by  the  further  charge  that  if  the  railroad  company 
had  simply  employed  the  contractors  to  do  the  work,  and  they 
did  the  work,  and  left  it  exposed  and  in  a  dangerous  condition, 
without  protection,  then  they  together  with  the  railroad  com- 
pany would  be  liable.  The  contractors  are  not  relieved  from  lia- 
bility, because  the  railroad  company  is  also  responsible  for  its 
omission  of  duty  in  failing  to  protect  said  dangerous  excavation 
with  a  barricade  or  a  display  of  signal  lights  at  night  (Post, 
pp.  190-193.) 

0.  RAILROADS.  Joint  liability  with  independent  contractor  or 
mere  servant  is  not  relieved  by  improper  exoneration  of  the 
contractor  or  servant,  when. 
A  railroad  company  and  its  contractor,  whether  the  contractor  be 
an  independent  contractor  or  a  mere  servant  or  agent,  are  both 
Jointly  liable  in  damages  for  personal  injuries  sustained  by  a 
passenger  from  falling  into  an  excavation  made  by  the  contractor 
in  the  depot  grounds  between  the  ticket  office  and  where  passen- 
gers get  on  and  off  the  trains,  and  left  during  the  night  without 
a  barricade  or  signal  lights  to  admonish  or  apprise  the  public 
of  the  danger.  The  Improper  exoneration  of  the  servant  from 
liability  does  not  relieve  the  master,  where  It  is  also  incumbent 
upon  the  master  to  perform  the  duty  omitted  by  the  servant. 
{Post,  pp.  191-193.) 
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FROM  ROBERTSON. 


Appeal  in  error  from  the  Circuit  Court  of  Robertson 
County. — ^B.  D.  Bell^  Judge. 

John  Bell  Eebblb^  A.  E.  Gabineb^  and  Ed.  T.  Sbay^ 
for  Railroad. 

Tbue  &  Dorset  and  JoiHi  B.  Fobt^  for  Cheatham. 
R.  L.  Peck,  for  Walton,  Wilson,  Rodes  &  Co. 


Mb.  JusncB  MoAlisteb  delivered  the  opinion  of  the 
Court. 

The  defendant  in  error  brought  this  suit  in  the  circuit 
court  at  Springfield  against  the  defendants,  the  Louis- 
ville &  Nashville  Railroad  Company  and  Walton,  Wil- 
son, Rodes  &  Co.,  to  recover  damages  for  personal  in- 
juries. There  was  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  |500  against  the  Louisville  &  Nashville 
Railroad  Company,  and  a  verdict  in  favor  of  Walton, 
Wilson,  Rodes  &  Co.  The  Louisville  &  Nashville  Rail- 
road Company  and  H.  L.  W.  Cheatham,  the  plaintiff  be- 
low, appealed  from  the  judgment  of  the  circuit  court,  and 
have  assigned  errors  in  this  court.  The  record  discloses 
that  on  and  before  the  6th  day  of  September,  1905,  the 
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defendant  railroad  company  was  engaged  in  reducing 
grades  and  tailing  out  curves  in  its  line  of  railway 
through  the  village  of  Cedar  Hill,  and  in  prosecuting 
this  work  had  employed  the  defendants  Walton,  Wilson, 
Rodes  &  Co.  as  contractors.  On  the  6th  day  of  Septem- 
ber, 1905,  these  contractors  cut  a  deep  hole  or  excava- 
tion in  a  sidewalk  on  Main  street,  and  left  the  same 
during  the  night  without  a  barricade  or  light  to  apprise 
the  public  of  the  danger. 

It  appears  that  defendant  company  maintained  a  de- 
pot or  station  in  the  town  of  Cedar  Hill,  in  the  northeast 
comer  formed  by  the  intersection  of  its  railroad  track 
and  Main  street,  where  it  sold  tickets  to  passengers 
and  transacted  other  business.  It  further  appears  that 
the  i>assage  provided  by  the  railroad  company  from  its 
said  ticket  office  to  the  place  where  passengers  embark- 
ed on  the  trains  was  over  and  along  this  sidewalk  where 
the  excavation  in  question  had  been  made. 

It  further  appears  that  on  the  night  of  September  6, 
1905,  the  plaintiff  went  to  the  defendant's  ticket  office 
and  purchased  a  ticket  from  Cedar  Hill  to  his  home  at 
Springfield,  and  then  proceeded  along  the  usual  way 
to  take  passage  on  one  of  defendant's  trains.  The  plain- 
tiff testified  that  it  was  dark,  and  not  knowing  of  the 
existence  of  the  excavation  in  the  sidewalk,  and  not  be- 
ing admonished  thereof  by  any  light  or  barricade,  that 
he  unwittingly  walked  into  the  same  and  sustained 
serious  personal  injuries.  The  plaintiff  claimed  to  have 
been  wounded  and  injured  in  the  region  of  the  kidneys^ 


166  TENNESSEE  REPORTS.       [118  Tenn. 

Railroad  T.  Cbeatham. 

in  the  spine,  and  in  his  left  leg ;  that  he  suffered  greatly 
in  body  and  mind,  and  by  reason  of  his  said  injuries  lost 
about  twenty-flve  or  thirty  pounds  of  flesh,  and  has  been 
incapacitated  to  perform  any  kind  of  labor,  and  has 
been  permanently  injured. 

The  theory  of  the  railroad,  relied  upon  in  the  court 
below  and  now  earnestly  pressed  in  this  court,  is  that 
upon  the  facts  disclosed  in  the  record  Walton,  Wilson, 
Rodes  &  Co.  were  independent  contractors,  and  that  the 
injuries  were  sustained  by  the  plaintiff  in  consequence 
of  their  negligence  in  not  protecting  the  excavation 
made  by  them  in  the  sidewalk,  and  that  no  liability  for 
said  injury  attaches  to  said  railroad  company. 

The  contract  between  the  Louisville  &  Nashville  Rail- 
road Company  and  Walton,  Wilson,  Rodes  &  Co.  for  the 
performance  of  this  work  was  in  writing,  and  was  con- 
strued by  the  circuit  judge  not  to  create  the  relation  of 
independent  contractor  between  the  railroad  and  said 
Arm.  This  construction  of  the  contract  is  now  claimed 
to  be  erroneous,  and  this  assignment  of  error  presents 
the  principal  question  in  the  record.  In  the  disposition 
of  this  question  it  is  necessary  to  bring  in  review  the 
prominent  and  distinguishing  features  of  this  contract 
which  are  relied  on  by  the  Louisville  &  Nashville  Rail- 
road Company  to  constitute  the  firm  of  Walton,  Wilson, 
Rodes  &  Co.   independent  contractors: 

"(1)  That  the  said  contractors  are  to  construct  and 
finish  in  a  good,  skillful,  substantial,  and  workmanlike 
manner^  and  with  all  the  requisite  labor,  teams^  tools^ 
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• 

engines^  and  machinery,  and  with  materials  sufficient 
and  proper  of  their  several  kinds  complete  all  and  singu- 
lar the  grading,  masonry,  and  such  other  work  as  may 
be  required  on  the  Henderson  Division  from  a  point 
1,800,  feet  south  of  mile  post  296  from  St.  Louis  to  a 
point  2,000  feet  south  of  mile  post  271  from  St  Louis, 
in  o^^der  to  construct  a  new  railroad  roadbed  where 
required  between  said  points,  and  to  change  the  grade 
of  the  existing  roadbed  where  required  between  said 
points,  said  new  railroad  roadbed  to*  be  partly  parallel 
to  the  existing  roadbed  and  partly  on  new  location,  not 
parallel  to  the  existing  roadbed,  and  such  grading  as 
may  be  required  .for  temporary  position  of  the  railroad 
company's  tracks  on  the  line  of  the  Louisville  &  Nash- 
ville Railroad,  according  to  the  specifications,  plans, 
profiles,  sections,  and  drawings  exhibited  by  the  engi- 
neer of  the  railroad  company  at  his  office  in  Louisville, 
Ky.,  or  by  said  specifications,  plans,  profiles,  sections, 
or  drawings  implied  or  to  be  reasonably  inferred  there- 
from, and  will  abide  by,  perform,  follow,  and  fulfill  all 
the  stipulations,  requisitions,  and  directions  in  said  spe- 
cifications set  forth,  which  are  hereby  attached  and 
made  part  of  this  contract. 

"Said  labor,  teams,  tools,  engines,  machinery,  and  ma- 
terials to  be  furnished  and  the  said  work  to  be  done 
by  the  said  contractors  to  the  satisfaction  of  the  engi- 
neer of  the  railroad  company,  according  to  the  said  spe- 
cifications, plans,  profiles,  and  sections,  according  to 
liuch  working  plans  and  explanatory  drawings  and  in- 
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Btructions  as  may  from  time  to  time  be  furnished  by  said 
engineer.    .    .    . 

"And  it  is  further  agreed  that  said  engineer  shall  have 
the  right  to  make  any  alteration  that  may  be  hereafter 
determined  by  him  as  necessary  or  desirable  in  the  loca- 
tion, line,  grade,  plan,  form,  or  dimensions  of  the  work, 
either  before  or  after  the  commencement  of  the  same, 
and,  in  case  such  alterations  increase  the  quantities^  the 
said  contractors  shall  be  paid  for  such  excess  at  the 
contract  rates  herein  specified;  but,  should  such  altera- 
tions diminish  the  quantity  or  extent  of  the  work  to  be 
done,  they  shall  not  under  any  circumstances  be  con- 
strued as  constituting,  and  shall  not  constitute,  a  claim 
for  damages^  nor  shall  any  claim  be  made  on  account 
of  anticipated  profits  on  the  work  that  may  be  altered 
and  dispensed  with  —  the  intent  of  this  provision  being 
that  only  the  work  absolutely  done  shall  be  paid  for  and 
at  the  price  named  in  the  schedule  or  list,^'  etc. 

"And  the  said  contractors  further  agree  that  they  will 
not  execute  any  work  or  make  any  modification  or  altera- 
tion in  the  work  mentioned  in  said  specifications,  unless 
ordered  in  writing  by  the  engineer,  nor  will  they  claim 
payment  for  the  same  unless  such  written  order  be 
produced,'^  etc. 

"The  engineer  shall  decide  on  the  quantity  and  quality 
of  the  work  done,  and  his  decision  shall  be  final  and 
conclusive.    .    .    . 

"The  contractors  agree  to  pay  and  to  hold  the  rail- 
road company  harmless  from: 


10  Gates]        DECEMBER  TERM,  1906.  169 


Railroad  v.  Cheatham. 


"(a)  All  debts  or  dues  of  the  demands  or  claims 
against  the  contractors,  or  against  any  subcontractors 
for  sendees  and  labor  performed  or  materials  furnished 
in  said  work,  for  provisions  or  supplies,  board  of  men 
and  teams  engaged  upon  said  work,  and  debts,  dues, 
demands  or  claims  growing  out  of  said  work,  whether 
like  or  unlike  those  enumerated. 

"(b)  All  claims  for  damages  done  by  the  contractors, 
subcontractors,  or  the  employees  of  either,  and  to  hold 
the  railroad  company  harmless  from  all  liens,  garnish- 
ments, attachments,  suits,  causes  of  action  in  law  or  in 
equity,  costs,  expenses,  and  attorney's  fees  arising  from 
or  in  connection  with  any  or  all  the  debts,  dues,  claims, 
demands,  or  damages  in  this  and  the  preceding  clause 
mentioned. 

"If,  out  of  any  monthly  estimate  paid  to  the  con- 
tractoi*s  they  shall  fail  to  pay  the  wages  of  the  laborers 
for  that  month,  it  shall  be  at  the  discretion  of  the  engi- 
neer thereafter  to  provide  for  the  payment  of  laborers 
for  each  month  out  of  the  estimate  for  the  month,  ac- 
cording to  such  rules  as  he  shall  prescribe. 

"The  contractors  shall,  whenever  requested  to  do  so, 
furnish  the  engineer,  in  such  detail  aa  may  be  required 
by  the  engineer,  statements  in  writing  of  all  sums  owed 
by  the  contractors  or  subcontractors  for  services  ren- 
dered, labor  performed,  or  material,  supplies,  tools,  or 

machinery    furnished    or    used    in  the  performance  of 
this  contract. 

"It  is  further  agreed  and  understood,  if  at  any  time 


170  TENNESSEE  REPORTS.      [118  Tenn. 

■ 

Railroad  r.  Cheatham. 

the  contractors  shall  refuse  or  neglect  to  prosecute  the 
work  with  a  force  sufficient  in  the  opinion  of  the  engi 
ncer  for  its  completion  within  the  time  specified  in 
this  agreement,  then  and  in  that  case  the  engineer  in 
charge,  or  such  other  person  as  the  engineer  may  desig- 
nate, may  proceed  to  employ  such  a  number  of  workmen, 
laborers,  and  overseers  as  may  in  the  opinion  of  the  said 
engineer  be  necessary  to  insure  the  completion  of  the 
work  within  the  time  mentioned  at  siich  wages  as  he 
may  find  it  necessary  or  expedient  to  give,  and  charge 
the  amount  so  paid  to  the  contractors  as  a  credit  on 
the  contract;  or  the  said  engineer  may,  at  his  discretion, 
for  the  failure  to  prosecute  the  work  with  an  adequate 
force,  or  for  noncompliance  with  his  instructions  in 
rejijard  to  the  manner  of  construction,  or  for  any  other 
omission  or  neglect  of  the  requirements  of  this  agree- 
ment and  specifications  on  the  part  of  the  contractors, 
declare  this  contract  abandoned,  which  shall  exonerate 
the  Louisville  &  Nashville  Railroad  Company  from  any 
and  all  obligations  and  liabilities  arising  under  this  con- 
tract, and  the  reserve  percentage  of  ten  per  cent,  on 
any  work  done  by  the  contractors  may  be  retained  for- 
ever by  the  said  company. 

"It  is  further  agreed  that  the  amount  of  force  em- 
ployed by  the  contractors  is  at  all  times  subject  to  the 
regulation  and  must  be  increased  or  diminished  as  re- 
quired by  the  engineer. 

".  .  .  It  is  distinctly  understood  and  agreed  be- 
tween  the  parties  that  the  work  under  this  contract 
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shall  at  every  stage  of  its  progress  from  beginning  to 
end  be  subject  to  the  direction,  inspection,  and  accept- 
ance of  the  engineer,  who  shall  determine  what  in  any 
case  is  a  fair  construction  of  the  contract,  and  what 
such  construction  requires  to  be  done  by  their  party, 
and  his  final  measurements  and  classifications  shall  be 
final  and  conclusive  upon  both  parties.     .     .     . 

"The  Louisville  &  Nashville  Railroad  Company,  in 
consideration  of  the  faithful  performance  by  said  Wal- 

# 

ton,  Wilson,  Rodes  &  Co.  of  all  and  singular  the  coven- 
ints,  promises,  and  agreements  herein  contained,  here- 
by promises  and  agrees  to  pay  to  said  Walton,  Wilson, 
J.  E.  Rodes  &  Co.,  upon  the  full  completion  by  them 
of  all  the  work  covered  by  this  contract  and  the  supple- 
mental contract  made  a  part  hereof  in  the  manner  re- 
quired by  the  specifications  attached  to  and  made  a  part 
hereof,  and  within  the  time  herein  specified  and  limited 
for  the  completion  thereof,  to  the  satisfaction,  approval, 
and  acceptance  in  writing  of  its  engineer,  for  work  done 
and  material  furnished  at  the  rates  or  prices  set  forth 
.n  the  following  schedule,  or  list,  to  wit." 

Then  follows  the  prices  to  be  paid  the  contractors  by 
the  company  for  the  different  classes  of  work  to  be 
performed.  The  contract  then  provides  for  monthly 
estimates  by  the  engineer  of  the  value  of  the  work  done 
by  the  contractors  during  the  preceding  month,  and 
for  the  payment  of  ninety  per  cent,  of  such  estimates. 
The  contract  provides  that,  when  all  of  the  work  shall 
have  been  completed  agreeable  to  the  specifications  and 
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in  accordance  with  the  directions  and  to  the  satisfac- 
tion and  acceptance  of  the  engineer,  there  shall  be  a 
final  estimate  made  of  the  quantity,  classification,  and 
value  of  said  work  agreeable  to  the  prices  set  forth  in 
said  schedule,  and  the  balance  appearing  to  be  due  the 
contractors  shall  be  paid  to  them,  etc. 

It  appears  that  on  the  same  day,  to  wit,  March  9, 
1905,  a  supplemental  contract  was  entered  into  between 
these  parties  which  provides,  among  other  things :  "The 
railroad  agrees  to  furnish  necessary  rails,  supplies, 
switches,  and  frogs  for  temporary  track  to  be  used  in 
connection  with  steam  shovel  work  without  charge  to 
the  contractor,  the  rails  to  be  delivered  by  the  railroad 
company  on  board  cars  at  its  closest  siding,  and  to 
be  unloaded  by  the  contractors  promptly  when  deliv- 
ered at  the  contractors'  expense.  The  contractors  agree, 
upon  completion  of  the  work,  to  reload  the  rails  and 
other  track  material  furnished  by  the  railroad  company 
at  their  exi)enBe  on  board  cars  to  be  provided  by  the  rail- 
road company,*'  etc. 

This  supplemental  contract  also  divided  the  twenty- 
five  miles  covered  by  the  contract  into  eight  sections, 
and  many  details  were  provided  in  respect  of  the  char- 
acter of  the  work  to  be  done  and  the  time  when  it  should 
begin.  Attached  to  this  supplemental  contract  are  the 
plans  and  specifications  for  the  whole  work,  which  are 
very  elaborate  and  full  of  detail. 

The  contract  called  for  an  expenditure  of  more  than 
11,000,000,  and  the  firm  of  Walton,  Wilson,  Kodes  & 
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Co.  were  required  to  give  bond  for  the  faithful  perform- 
ance of  the  contract,  which  they  executed  on  the  Slat 
day  of  March,  1905,  in  the  sum  of  |60,000. 

The  question,  then,  presented  for  our  consideration, 
is  whether,  under  a  proper  construction  of  this  con- 
tract, the  Walton  Company  were  independent  contrac- 
tors, OP  whether  they  performed  the  work  as  the  serv- 
ants of  the  railroad  company.  In  Powell  v.  Gonstruo- 
Hon  Co.,  88  Tenn.,  697,  13  S.  W.,  692,  17  Am.  St.  Rep., 
925,  we  read : 

"An  independent  contractor  is  one  who,  exercising  an 
independent  employment,  contracts  to  do  a  piece  of 
work  according  to  his  own  methods,  and  without  being 
subject  to  the  control  of  his  employer,  except  as  to 
the  result  of  his  work.  The  employer  of  such  a  con- 
tractor, if  he  be  a  fit  and  proper  person,  and  the  work 
be  not  in  itself  unlawful  or  a  nuisance  in  itself,  or 
necessarily  attended  with  danger  to  others,  will  not 
be  resi>onsible  for  his  n^ligence,  or  that  of  his  sub- 
contractors, or  his  servants." 

The  court  then  quotes  Mr.  Thompson,  in  his  work 
on  Negligence,  to  the  effect  that  "in  every  case  the 
decisive  question  is,  had  the  defendant  the  right  to 
control  in  the  given  particular  the  conduct  of  the  person 
doing  the  wrong?"    Thompson  on  N^ligence,  909. 

"The  fact  that  the  general  contractor  sublets  a  part 
of  the  work  embraced  in  his  own  contract  and  stipulates, 
as  in  the  contract  under  consideration,  *that  the  work 
is  to  be  done  in  a  thorough  and  workmanlike  manner  to 
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the  satisfaction  of  defendant's  chief  engineer/  will  not 
be  such  an  assumption  of  a  right  to  control  as  to  details 
or  methods  of  doing  the  work  as  will  make  him  respon- 
sible for  the  wrong  of  such  subcontractor  or  his  serv- 
ants. Such  a  provision  is  nothing  more  than  is  usual 
and  necessary  in  order  to  enable  the  employer  to  see 
that  tlie  work  contracted  for  is  carried  out,  and  neither 
implies  nor  authorizes  any  such  control  of  the  details 
as  would  make  the  contractor  his  servant.     .    .     . 

"The  fact  that  this  contract  provided  that  the  track 
was  to  be  laid  as  far  as  it  should  be  ordered  by  the 
chief  engineer  of  defendant  does  not  take  it  out  of  the 
rules  applicable  to  independent  contractors."  Iron  Com* 
pany  v.  Dohson,  7  Lea,  367. 

In  the  case  just  cited,  the  contract  was  construed 
by  this  court  to  create  the  relation  of  an  independent 
contractor.  In  Bihh,  Admr.,  v.  Norfolk  B.  R.,  87  Va., 
711,  14  S.  E.,  163,  it  was  said : 

"Where  the  employer  selects  with  due  care  a  con- 
tractor, and  to  him  commits  a  work  that  is  lawful  and 
such  as  may  be  done  without  injury  to  third  persons,  and 
to  be  done  in  a  workmanlike  manner  at  a  stipulated 
price,  such  employer  cannot  be  held  liable  for  injuries 
caused  by  the  negligence  of  such  contractor,  or  his  serv- 
ants, to  third  persons,  not  servants  of  such  employer  noi 
passengers  on  his  cars." 

In  the  case  of  Rogers  v.  Florence  R.  R.  Co.,  31  S.  C, 
378,  9  S.  E.,  1059,  the  supreme  court  of  that  State,  in 
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constming  a  contract  very  similar  to  that  now  before 
this  court,  said: 

"A  person  engaged  by  a  railroad  company  to  grade 
the  roadbed,  who  was  to  do  the  work  himself,  6r  by  his 
servants  or  agents  employed  by  himself  at  a  stipulated 
compensation,  is  an  independent  contractor,  and  not 
an  employee  of  the  railroad,  notwithstanding  certain 
agreed  stipulations  under  which  the  work  was  done,  and 
which  were  intended  to  guarantee  the  faithful  execu- 
tion of  the  work,  but  which  do  not  apply  to  the  employ- 
ment of  an  assistant  engineer,  the  increase  of  the  work- 
ing force,  and  the  discharge  of  improper  hands  when 
required  by  the  company,  the  liability  of  the  contractor 
for  damages  between  himself  and  the  company,"  etc. 

It  should  be  stated,  further,  that  the  contract  in  that 
case  provided  that  the  work  was  to  be  done  subject 
to  the  approval  of  the  chief  engineer  of  the  railroad 
company,  and,  further,  that  the  railroad  company  should 
retain  r^ularly  in  its  service  an  assistant  engineer  to 
direct  the  execution  of  the  work  under  the  contract  It 
gave  the  engineer  of  the  railroad  company  authority  to 
require  the  contractor  to  place  an  additional  force  upon 
the  work.  The  contractor  was  required  to  increase  his 
force  when  required  by  the  chief  engineer.  If  the  con- 
tractor failed  to  complete  the  work  at  the  time  agreed 
upon,  the  railroad  company  could  hire  hands  and  com- 
plete the  work,  etc. 

Mr.  Elliott,  in  his  work  on  Railroads  (volume  3,  sec- 
tion 1063),  states  the  law  on  this  subject  as  follows: 
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"The  liability  of  the  company  for  injuries  resulting 
from  the  negligence  of  the  contractor  depends  primarily 
upon  whether  he  is  an  independent  contractor.  An  inde- 
pendent contractor  may  be  defined  as  one  who  in  the 
course  of  an  independent  occupation  prosecutes  and 
directs  the  work  himself,  using  his  own  methods  to 
accomplish  it,  and  representing  the  will  of  the  company 
only  as  to  the  result  of  his  work.  Generally,  where  an 
independent  contractor  is  employed  to  perform  a  work 
lawful  in  itself  and  not  intrinsically  dangerous,  the 
company,  if  it  is  not  negligejit  in  selecting  the  contractor, 
is  not  liable  for  the  wrongful  acts  or  negligence  of  such 
contractor,  and,  in  order  that  the  company  shall  be  liable 
in  such  a  case,  it  must  appear  that  it  either  expressed  or 
reserved  the  right  to  exercise  control  over  the  work, 
or  had  the  power  to  choose,  direct,  and  discharge  the 
employees  of  the  contractor.  In  general,  it  may  be  said 
that  the  liability  of  the  company  depends  upon  whether 
it  has  retained  control  and  direction  of  the  work.  But 
neither  the  reservation  of  the  power  to  terminate  the 
contract  when  in  the  discretion  of  the  engineer  the 
work  is  not  progressing  satisfactorily,  the  right  to  ex- 
ercise general  supervision  and  inspect  the  work  as  it 
progressed,  nor  the  right  to  enforce  forfeiture,  will 
change  the  relationship  so  as  to  render  the  company 
liable.  The  company  may  reserve  the  right  to  determine 
what  work  shall  be  done,  but  as  a  general  rule  the 
contractor  must  have  control  of  the  means  by  which 
it  is  to  be  accomplished,  or  he  will  not  be  liable  for 
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the  consequences.  The  fact  that  the  contractor  is  paid 
by  the  day,  or  that  the  company  pays  the  employees  of 
the  contractor  directly,  does  not  necessarily  destroy  the 
independent  character  of  the  employment.  If  the  com- 
pany have  a  public  duty  to  perform,  or  if  statutory 
duties  rest  upon  it,  the  employment  of  a»n  independent 
contractor,  with  entire  control  of  prescribed  work,  can- 
not avert  its  liability.  It  must  perform  those  duties 
or  be  directly  liable  for  any  neglect  thereof.  If  the  con- 
tract be  in  itself  unlawful,  as  where  the  prosecution 
or  result  of  the  work  is  necessarily  a  nuisance,  the  com- 
pany cannot  escape  liability  by  letting  the  work  to  a 
contractor.'^ 

Certain  provisions  of  this  contract  are  relied  on  by 
the  plaintiff  below  to  destroy  the  relation  of  Walton 
&  Company  as  independent  contractors  to  the  railroad 
company,  viz.: 

"Birst  Labor,  teams,  tools,  engines,  machinery,  and 
materials  to  be  furnished,  and  the  said  work  to  be  done 
by  the  said  contractors  to  the  satisfaction  of  the  engi- 
neer of  the  railroad  company,  according  to  the  said 
specifications,  plans,  profiles^  and  sections^  and  accord- 
ing to  such  working  plans  and  explanatory  drawings 
and  instructions  an  may  from  time  to  time  be  furnished 
by  said  engineer." 

We  are  of  opinion  the  fact  that  the  contract  pro 
vides  that  the  work  is  to  be  done  to  the  satisfaction 
of  the  railroad  engineer  and  according  to  the  specifica- 
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tions  and  such  explanatory  drawings  and  instructions 
as  may  from  time  to  time  be  furnished  by  said  engineer 
does  not  aflfect  the  question  of  independent  contractor. 
The  company  had  a  right  to  protect  itself  in  this  man- 
ner, but  the  mode  of  doing  the  work  is  left  to  be  pursued 
independently,  by  the  contractors. 
The  next  provision  relied  on  is  as  follows: 
"And  it  is  further  agreed  that  the  said  engineer  shall 
have  the  right  to  make  any  alteration  that  may  be  here- 
after determined  upon  by  him  as  necessary  or  desirable 
in  the  location,  line,  grade,  plan,  form,  or  dimensions 
of  the  work,  either  before  or  after  the  commencement 
of  the  same.*' 

This  provision,  it  will  be  observed,  is  in  reference  to 
the  location,  grade,  dimensions  of  the  work,  etc.,  which 
the  contract  makes  subject  to  any  alteration  that  may 
be  required  by  the  engineer,  but  does  not  touch  the  mode 
or  manner  of  doing  the  work,  which  is  left  to  the  con- 
tractor. 

The  following  paragraph  in  the  contract  is  also  relied 
on  by  the  plaintiff  below,  viz. : 

"The  engineer  shall  decide  on  the  quality  and  quantity 
of  the  work  done,  and  his  decision  shall  be  final  and 
conclusive.  It  is  further  covenanted  and  agreed  that  the 
contractors  shall  not  let  or  transfer  this  contract,  nor 
any  part  thereof,  to  any  other  person  (except  for  the 
delivery  of  material),  without  the  written  consent  of 
the  engineer;  nor  shall  the  contractors  employ  any  per- 
son or  persons  who  commit  depredations  or  insult  trav- 
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eleps  or  other  persons,  and  all  such  disorderly  persons 
shall  be  discharged  from  employment  whenever  the  con- 
tractors shall  be  directed  so  to  do  by  the  engineer  in 
charge  of  the  work." 

The  contract  passed  on  by  the  supreme  court  of  South 
Carolina  in  the  case  of  Rogers  v.  Florence  Railroad, 
supra,  contained  a  provision  identical  with  the  above, 
and  it  was  held  by  that  court  not  to  affect  the  inde- 
pendent  character  of  the  work  by  the  contractor. 

Again,  plaintiff  below  relied  on  the  following  pro- 
vision, viz.: 

"That  whenever  the  contractors  are  not  prosecuting 
the  work  with  a  sufficient  force  of  hands  as  in  the  opin- 
ion of  the  engineer  is  necessary  for  its  completion  within 
the  time  specified,  that  the  engineer  in  charge  may  pro- 
ceed to  employ  such  workmen  and  employees  as  he 
may  deem  proper  at  such  wages  as  he  may  find  it  ex- 
pedient to  give  and  pay  all  such  persons  so  employed, 
and  charge  the  amount  so  paid  to  the  contractors." 

This  provision  was  evidently  inserted  for  the  purpose 
of  expediting  the  work  in  the  event  the  contractor  fails 
to  proceed  with  a  sufficient  complement  of  hands  to  com- 
plete it  within  the  time  si)ecified,  and  does  not  under- 
take to  control  the  mode  or  manner  in  which  the  con- 
tract shall  be  executed  by  the  contractor. 

Again,  the  following  provision  found  in  the  supple- 
mental contract  is  relied  on: 

"The  railroad  agrees  to  furnish  necessary  rails, 
splices,  switches,  and  frogs  for  temporary  track  to  be 
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used  in  connection  with  steam  shovel  work  without 
charge  to  the  contractors.'* 

This  provision  does  not,  in  our  opinion,  throw  any 
light  on  this  subject.  It  may  be  said  generally,  in  re- 
spect of  all  the  provisions  which  are  relied  on  to  destroy 
the  independent  character  of  the  contractor  under  this 
contract : 

"First,  that  the  reservation  by  the  employer  of  the 
right  by  himself  or  his  agent  to  supervise  the  work,  for 
the  purpose  of  simply  determining  whether  it  is  done 
in  conformity  to  the  contract,  does  not  aflfect  the  inde- 
pendence of  the  relation.  Am.  and  Eng.  Ency.  of  Law 
(2d  Ed.),  vol.  16,  p.  188;  Casement  v.  Brown,  148  U.  S., 
615,  13  Sup.  Ct,  672,  37  L.  Ed.,  582,  and  other  cases 
cited  in  the  note.*' 

In  Rogers  v.  Railroad  Co.,  supra,  it  is  said : 

"The  point  is,  who  is  doing  the  work?  Is  the  rail- 
road doing  the  work  by  its  employees,  or  is  the  con- 
tractor doing  the  work  by  his  employees?" 

In  Elliott  on  Railroads,  vol.  3,  sec.  1063,  it  is  said: 

"But  neither  the  reservation  of  the  power  to  termi- 
nate the  contract  when  in  the  discretion  of  the  engineer 
the  work  is  not  progressing  satisfactorily,  the  right  to 
exercise  general  supervision  and  inspect  the  work  as  it 
progresses,  nor  the  right  to  enforce  forfeitures,  will 
change  the  relation  so  as  to  render  the  company  liable. 

"The  fact  that  the  employer  reserves  the  right  to 
change  the  plans  of  doing  the  work,  or  that  the  work 
shall  be  done  to  the  satisfaction  of  the  employer,  or 


10  Gates]        DECEMBER  TERM,  1906.  181 


Railroad  v.  Cheatham. 


of  an  agent  appointed  by  him  or  that  the  em- 
ployer reserves  the  right  to  discharge  any  of 
the  contractor's  men,  does  not  aflfect  the  question. 
A.  partial  reservation  or  control  in  certain  respects  does 
not  transform  a  contractor  into  a  mere  servant.  If  in 
fact  the  contract  places  the  contractor  in  an  independ- 
ent relation,  and  he  reserves  general  control  over  the 
work  as  to  the  manner  of  doing  it. and  method  of  its 
execution,  the  fact  that  the  employer  reserves  the  right 
to  prescribe  what  shall  be  done,  but  not  how  it  shall  be 
done  or  who  shall  do  it,  does  not  divest  him  of  the 
character  of  a  contractor.  Wood  on  Master  and  Serv- 
ant, 614.'^ 

"The  right  of  supervision  and  the  right  of  the  engi- 
neer to  see  that  the  work  was  done  according  to  the 
plans  and  specifications  already  prepared  does  not  af- 
fect the  question  of  independent  contractor."  Casement 
V,  Broim,  148  U.  S.,  622,  13  Sup.  Ct,  672,  37  L.  Ed., 
582. 

"Tne  fact  that  the  work  was  to  be  performed  under 
the  specifications  of  an  architect  selected  by  the  owner, 
and  to  the  satisfaction  of  such  architect,  does  not  pre- 
vent the  contractor  from  being  an  independent  con- 
tractor." Smith  V.  Miliaaukee  (Wis.),  64  N.  W.,  1041, 
30  L.  R.  A.,  504,  51  Am.  St  Rep.,  912. 

"The  contractor  who  has  control  and  direction  of  the 
methods  and  means  for  the  performance  of  the  work 
of  constructing  a  railroad,  the  railroad  retaining  the 
right  of  general  supervision  and  inspection  to  see  that 
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the  coiiliact  is  properly  performed,  is  an  independent 
contractor  and  not  a  servant  of  the  railroad  company/' 
Boyd  V.  Railroad  Co.  (111.),  75  N.  E.,  496,  108  Am.  St 
'  Rep.,  253. 

It  cannot  be  contended  that  the  work  being  prosecuted 
was  a  nuisance,  since  it  was  expressly  authorized  by 
chapter  216,  p.  470,  Acts  of  1903.  It  was  not  a  work 
necessarily  attended  with  danger,  but  only  required  the 
exercise  of  ordinary  care  and  prudence  in  its  perform- 
ance. In  fact,  the  only  matter  complained  of  is  that 
the  defendants  were  guilty  of  negligence  in  not  provid- 
ing a  barricade  across  the  sidewalk  or  displaying  signal 
lights  to  admonish  travelers  of  the  danger. 

We  are  therefore  of  opinion,  in  view  of  the  authorities 
cited  touching  this  subject^  that  the  contract  now  before 
the  court  did  establish  the  relation  of  independent  con- 
tractor of  Walton  &  Company  to  the  railroad. 

It  is  contended,  however,  on  behalf  of  plaintiflF  below, 
that  as  a  matter  of  fact  during  the  progress  of  this  work 
the  parties  themselves  had  placed  a  different  construc- 
tion on  this  contract.  In  Powell  v.  Construction  Co., 
supra,  it  was  said  by  this  court: 

"It  was,  of  course,  competent  for  the  plaintiflf  to  show 
that  as  a  matter  of  fact  the  parties  had  put  a  different 
construction  upon  the  contract  by  their  conduct,  and 
that  defendant  had  in  fact  exercised  a  supervision  and 
control  over  the  work  in  its  details  inconsistent  with  the 
presumed  character  of  Meredith  &  Horton  as  independ- 
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ent  contractors,  thus  making  a  liability  outside  of  the 
contract.^' 

It  is  insisted  on  behalf  of  plaintiff  below  that  the  rail- 
road company  through  its  civil  engineer  retained  abso- 
lute direction  and  control  of  its  work,  including  all  of 
its  details.  On  this  subject,  Mr.  Rodes,  one  of  the  con- 
tractors, testified  in  substance  as  follows: 

"It  was  the  duty  of  the  section  men  of  the  railroad 
company  to  put  danger  signals  there  because  of  the  fact 
that  they  were  doing  all  the  trackwork  there.  We  had 
nothing  to  do  with  the  change  of  tracks.  This  piece  of 
work  was  not  done  by  us  as  it  was  contemplated  in 
the  original  contract  that  it  should  be  done.  We  really 
made  a  supplemental  agreement  with  the  chief  engineer 
of  the  Louisville  &  Nashville  Railroad  bv  which  he  was 
to  do  all  the  trackwork  that  was  necessarv  to  be  done 
and  for  us  to  do  the  grading  necessary  in  doing  that 
work.  There  were  two  changes  made  in  the  original 
contract  with  reference  to  the  work  at  Greenbrier  and 
Cedar  Hill;  and  under  this  change,  with  reference  to 
Cedar  Hill,  the  railroad  company  had  the  control  and 
management  of  the  track,  and  they  had  control  and 
management  of  the  highway  (road  crossing  at  Cedar 
Hill)  while  we  were  doing  this  work.  We  did  all  the 
grading  that  was  necessary  to  be  done  under  the  direc- 
tion of  Mr.  Qallaher,  the  resident  engineer  for  the  rail- 
road. The  railroad  company  paid  us  so  much  for  haul- 
ing the  dirt  under  his  supervision  and  direction.  Mr. 
Gallaher  (resident  manager  for  the  railroad  company) 
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supervised  and  showed  us  how  to  do  the  work  there; 
and,  while  we  were  making  this  cut  across  the  public 
road,  I  instructed  my  men  to  see  to  it  that  the  Louisville 
&  Nashville  Railroad  men  put  obstructions  there  to 
block  the  road  and  keep  people  from  running  into  the 
cut  It  was  the  railroad  company's  business  to  protect 
this  crossing,  and  the  railroad  did  put  up  barriers  or 
fences  in  the  streets,  and  had  boxes  on  this  work  in 
which  to  place  red  lights  fixed  so  the  trains  approaching 
from  either  side  could  not  see  them,  it  was  explained  to 
me/' 

Counsel  also  relies  on  the  testimony  of  Mr.  Qallaher, 
who  was  civil  engineer  for  the  railroad  company  at 
Cedar  Hill  while  the  work  in  question  was  in  progress. 
This  witness  was  asked: 

"Q.  Whose  duty  is  it,  Mr.  Qallaher,  to  keep  warn- 
ings there  to  let  the  public  know  of  the  danger  of  the 
work  that  you  have  charge  of  for  the  Louisville  &  Nash- 
ville Railroad  as  civil  engineer?  A.  That  is  the  rail- 
road's duty  to  keep  warnings  on  their  works. 

"Q.  Whose  duty  is  it  to  put  these  warnings  there? 
A.    The  people  who  were  doing  the  work. 

"Q.  Who  was  doing  the  work?  A.  The  contractors 
were  doing  the  work  at  this  place. 

"Q.  Didn't  you  have  charge  of  it  for  the  L.  &  N. 
R.  R.?    A.    Yes,  sir. 

"Q.  Were  you  not  supervising  it  for  the  L.  &  N.  R. 
R.?    A.    Certain  parts  of  it. 

"Q.    Were  you  not  supervising  all  these  excavations 
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they  were  making  for  the  L.  &  N.  E.  R.?  A.  I  had  cer- 
tain control  of  them;  not  absolute. 

"Q.  Didn't  you  direct  when  the  cut  was  to  be  made? 
A.     Yes,  sir. 

"Q.  Didn't  you  direct  how  they  were  to  be  made? 
A.    Yes,  sir;  I  gave  them  directions  to  make  cuts. 

"Q.  Who  also,  except  you,  gave  any  directions  there 
to  these  parties  that  were  making  the  cuts  and  excava- 
tions?   A.    None  that  I  know  of. 

"Q.  Then  why  did  you  hesitate  in  making  that  state- 
ment, and  try  to  say  that  it  wasn't  the  railroad's  duty 
to  do  it?    A.    Which  statement? 

"Q.  Just  now,  when  I  asked  you  whose  business  it 
was  and  who  had  charge  of  it?  A.  Well,  the  rail- 
road  is,  of  course,  supposed  to  keep  a  signal  on  the 
work  they  have  under  control  at  all  public  places.  Then, 
on  the  other  hand,  there  are  parties  who  are  doing  the 
work,  contractors.  It  is  their  duty  to  keep  their  parts 
of  the  work  protected  against  the  public. 

"Q.  Isn't  it  as  much  your  duty  as  the  supervisor  of 
the  construction  work  at  this  point,  and  wasn't  it  as 
much  your  duty  on  this  occasion  when  these  excavations 
were  being  made  to  protect  it  and  have  those  signals 
there  to  warn  the  people  of  this  danger  as  it  was  any- 
body else's?    A.    Yes ;  I  suppose  it  was. 

"Q.  Did  you  warn  Wilson,  Walton,  Rodes  &  Co. 
to  put  signals  and  lights  there  to  warn  the  public?  A. 
Yes;  I  warned  them  to  protect  their  work. 
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"Q.  Is  that  all  you  said  to  them?  A.  Yes;  accord- 
ing to  their  contract." 

On  redirect  examination,  the  witness  was  asked: 

"Q.  Yon  say  you  were  the  engineer  in  charge?  A. 
Yes,  sir. 

"Q.  It  was  your  duty  to  see  that  the  work  was  done 
according  to  contract?  A.  According  to  contract  and 
profiles  I  had  in  my  hand." 

Now,  it  will  be  observed  that  the  witness  Rodes  was  of 
opinion  it  was  the  duty  of  the  railroad  company  to  dis- 
play danger  signals  at  the  point  of  the  accident,  foi 
the  reason  the  railroad  was  doing  all  the  trackwork 
and  the  contractors  had  nothing  to  do  with  the  change 
of  tracks.  But  it  appears  from  the  proof  that  the  in- 
juries  were  sustained*  by  the  plaintiff  in  consequence  of 
an  excavation  that  had  been  made  by  the  contractors, 
and  not  as  a  result  of  the  laying  of  tracks  or  the  change 
of  tracks  by  the  railroad  company. 

It  thus  appears  that  the  breach  of  duty  that  resulted 
in  injury  to  the  plaintiff  was  that  of  the  contractors, 
and  not  of  the  company.  Again,  the  substance  of  the 
testimony  of  the  engineer  in  charge  was  that  he  was 
giving  instructions  according  to  the  contract  and  the 
profiles  he  held  in  his  hand,  and  that  the  work  was  be- 
ing done  by  Walton  &  Company  as  contractors,  and 
not  as  agents  and  servants  of  the  company;  moreover, 
while  it  was  the  opinion  of  the  engineer  that  it  was 
the  duty  of  the  railroad  company  to  warn  the  public 
of  danger  at  public  crossings,  that  it  was  primarily 


10  Gates]        DECEMBER  TERM,  1906.  187 


Railroad  v.  Cheatham. 


the  duty  of  the  contractors  to  have  protected  this  dan- 
gerous excavation. 

We  are  therefore  of  opinion  that  the  relation  of  inde- 
pendent contractor  occupied  by  Walton  &  Company  to 
the  railroad  company  under  the  contract  was  not 
changed  by  any  practical  construction  of  the  contract 
in  the  performance  of  the  work,  so  as  to  constitute  the 
contractors  mere  servants  and  agents  of  the  railroad 
company. 

It  may  be  observed  that  the  railroad  company  was  ex- 
pressly authorized  to  perform  this  work  by  chapter  216, 
p.  470,  Acts  of  1903,  as  follows : 

"That  any  railroad  company  owning  or  operating  a 
railroad  or  any  part  thereof  in  Tennessee,  or  that  may 
hereafter  do  so,  whether  chartered  under  the  laws  of 
the  State  of  Tennessee  or  under  the  laws  of  any  other 
State,  be,  and  it  is  hereby,  authorized  and  empowered  to 
relocate  any  parts  of  its  lines  for  the  purpose  of  taking 
out  curves  and  reducing  grades,  and  to  build  embank- 
ments for  the  purpose  of  avoiding  trestles  upon  which 
the  railroad  may  be  constructed,  or  to  widen  cuts  when 
necessary  for  proper  construction  and  to  build  second 
main  or  double  tracks,  turnouts,  switches,  stations  and 
depots  for  terminal  facilities,"  etc. 

On  this  subject  the  trial  judge  instructed  the  jury  aB 
follows : 

"Under  the  law  the  railroad  company  had  a  right 
to  change  its  roadbed  and  cut  out  the  grades,  and  it 
had  a  right  in  doing  so  temporarily  to,  obstruct  this 
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public  road  or  this  street  crossing,  if  it  was  necessary 
for  them  to  do  so  in  order  to  accomplish  their  work 
and  lower  the  grade,  or  cut  down  the  grade,  or  change 
the  direction  of  their  road;  but  it  was  their  duty  to  pro- 
vide some  other  crossing  that  was  safe,  and  it  was  their 
duty  to  have  that  crossing  in  a  good  condition  so  that 
people  could  conveniently  pass  over  it,  and  it  was  their 
duty  to  put  up  a  notice  of  some  kind  or  to  give  the  pas- 
sengerg,  travelers^  and  people  who  travel  on  horseback 
or  otherwise  over  this  road,  or  over  this  street,  or  over 
this  sidewalk,  warning.  It  was  their  duty  to  put  up 
such  warning  as  would  reasonably  notify  the  passengers 
that  they  could  not  cross  there,  and  if  they  failed  to  do 
so,  and  their  negligence  in  failing  to  do  it  resulted  in 
injury  to  the  plaintiff,  they  would  be  liable." 

Again  the  court  charged  the  jury:  "It  is  the  duty 
of  the  company  to  provide  a  safe  place,  a  reasonably 
safe  place,  for  passengers  to  alight^  and  a  reasonably 
safe  place  for  the  passengers  to  go  to  the  depot  and 
buy  their  tickets ;  and  if  they  failed  to  provide  a  reason- 
ably safe  place  for  this  purpose,  and  injury  resulted 
to  a  passenger  in  getting  on  or  off  the  train  by  reason 
of  this  negligence,  the  railroad  will  be  liable." 

While  we  are  of  opinion  the  circuit  judge  was  in  error 
in  his  construction  of  the  contract,  and  in  charging  the 
jury  that  Walton  &  Company  were  not  independent  con- 
tractors, the  court  was  not  in  error  in  defining  the  duty 
of  the  railroad  company  to  provide  a  reasonably  safe 
passage  to  and  from  its  trains  for  the  benefit  of  its 
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passengers,  and  that  this  duty  could  not  be  delegated  to 
an  independent  contractor,  or  to  any  one  else,  so  as  to 
absolve  the  railroad  company  from  liability  for  injuries 
sustained  by  a  passenger  in  consequence  of  a  breach  of 
this  duly. 

We  will  proceed  to  notice  in  detail  the  assignments 
of  error  filed  on  behalf  of  the  Louisville  &  Nashville 
Railroad. 

The  first  assignment  is  that  the  court  erred  in  instruct- 
ing the  jury  on  the  subject  of  contributory  negligence 
as  follows :  "You  'can'  consider  his  want  of  care  or  neg- 
ligence in  mitigation  of  damages."  It  is  said  the  court 
should  have  charged  that  the  jury  "must"  take  into  con- 
sideration the  negligence  or  want  of  care  of  the  plain- 
tiff in  mitigation  of  damages.  In  Railroad  v.  Martin, 
113  Tenn.,  266,  87  S.  W.,  421,  this  court  said :  "Con- 
tributory negligence  as  a  matter  of  law  must  go  in 
mitigation  of  damages,  and  the  jury  is  not  left  to  the 
exercise  of  any  discretion  in  determining  whether  it  may 
or  may  not  be  so  considered,  and  the  charge  of  the  court 
that  'the  negligence  of  the  deceased  may  be  considered 
by  the  jury  in  mitigation  of  damages'  is  erroneous." 

In  Nashville  &  Chattanooga  R.  R.  Co.  v.  Nouoiin,  1 
Lea,  523,  the  circuit  judge  instructed  the  jury  as  fol- 
lows: "The  negligence  of  the  person  in  all  cases  can 
be  looked  to  in  mitigation  of  the  damages  or  amount 
of  recovery."  That  charge  was  held  to  be  erroneous; 
but  where  the  court  can  see  from  the  verdict  that,  not- 
withstanding the  erroneous  charge  on  the  subject  of  con- 
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tributopy  negligence,  the  jury  has  mitigated  the  damages^ 
the  error  is  not  prejudicial  and  not  reversible.  In  Rail- 
road Co.  V.  Martin,  supra,  this  court  declined  to  reverse 
the  case  on  account  of  the  erroneous  charge,  since  it  ap- 
peared that  the  defendant  had  not  been  prejudiced  by 
the  damages  assessed.  In  that  case  a  remittitur  was 
entered  on  account  of  the  excessive  damages.  So,  in 
'  the  present  case  it  appears  that,  notwithstanding  the 
plaintiff  was  severely  injured,  the  jury  only  returned 
a  verdict  for  the  sum  of  |500,  indicating  that  any  con- 
tributory negligence  on  the  part  of  the  plaintiff  had  been 
fully  considered  in  the  assessment  of  damages. 

The  fifth,  sixth,  and  seventh  assignments  of  error 
are  based  on  the  refusal  of  the  trial  judge  to  submit 
certain  instructions  to  the  jury  which  were  requested  by 
counsel  for  the  railroad.  These  instructions  are  based 
on  the  idea  that  Walton  &  Company  were  independent 
contractors,  and  that  they  were  charged  with  the  duty 
of  providing  barricades  and  signal  lights  to  admonish 
the  public  of  the  dangerous  excavation,  and  if  they 
failed  to  perform  this  duty  the  contractors  would  be 
liable,  and  no  liability  would  attach  to  the  Louisville  & 
Nashville  Railroad. 

These  instructions  were  properly  refused,  since  we 
have  adjudged  the  law  to  be  that  defendant  railroad 
company  could  not  absolve  itself  from  liability  to  pas- 
sengers in  its  depot  grounds  by  reason  of  any  contract 
it  might  make  with  independent  contractors.    This  lia- 
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bility  of  the  railroad  company  is  based  both  upon  com- 
mon-law and  statutory  principles. 

The  eighth  assignment  is  that  the  court  erred  in  charg- 
ing the  following  request  submitted  on  behalf  of  Walton 
&  Company,  viz.: 

"If  you  find  from  the  proof  that  the  defendant  rail- 
road company  had  its  civil  engineer  at  Cedar  Hill  in 
charge  of  the  work  which  the  contractors,  defendants 
Walton,  Wilson,  Rodes  &  Co.,  were  doing,  that  said  engi- 
neer had  authority  to  and  did  instruct  the  contractors 
when,  where,  and  how  to  do  their  work,  and,  further, 
that  it  was  the  duty  of  Walton,  Wilson,  Rodes  &  Co., 
its  servants  and  agents  or  employees,  to  place  lights  at 
proper  places,  and  do  any  and  all  things  needful  to  pre- 
vent accident,  and  if  you  find  that  the  plaintiff  was 
injured  at  the  point  where  he  says  he  was,  and  that  said 
injury  was  caused  by  the  failure  of  the  railroad  com- 
pany to  keep  lights  there,  or  exercise  other  and  precau- 
tionary measures,  then  the  contractors  would  be  excused 
from  liability,  and  you  should  so  find  in  your  verdict." 

The  court  replied :  "Gentlemen  of  the  jury,  I  charge 
this  to  you,  with  the  addition  that,  if  this  is  shown  by 
a  preponderance  in  the  case,  that  would  be  true,  and 
I  would  add  this,  further:  But  if  the  proof  shows 
that  the  railroad  company  simply  had  them  employed 
to  do  the  work,  and  they  did  the  work,  and  left  it  ex- 
posed and  in  a  dangerous  condition,  without  protection, 
then  they,  together  with  the  railroad  company,  would  be 
liable," 
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We  are  ot  opinion  the  first  paragraph  of  this  instruc- 
tion was  erroneous,  and  should  not  have  been  submitted 
to  the  jury.  It  proceeds  upon  the  idea  that  if  the  jury 
find  from  the  proof  that  it  was  the  duty  of  the  railroad 
company  to  place  lights  at  proper  places  and  to  do  all 
things  needful  to  prevent  accidents^  and  that  in  conse- 
quence of  this  breach  of  duty  on  the  part  of  the  railroad 
company  the  plaintiff  sustained  his  injuries,  the  rail- 
road would  be  liable,  and  the  contractors  would  be  ex- 
cused. This  is  an  erroneous  view  of  the  law.  The  proof 
is  undisputed  that  the  contractors  made  the  excavation 
in  the  sidewalk  which  occasioned  the  injury  to  the  plain- 
tiflf,  and  failed  to  protect  it  He  was,  therefore,  liable 
for  any  injuries  sustained  by  the  plaintiff  as  the  result 
of  his  tortious  conduct,  and  would  not  be  relieved  from 
liability,  although  the  railroad  company  might  also  be 
responsible  for  its  omission  of  duty  in  failing  to  protect 
said  dangerous  excavation  with  a  barricade  or  display 
of  signal  lights.  The  instruction  with  which  the  circuit 
judge  supplemented  this  request  did  not  relieve  it  of  its 
error.  It  was  misleading  to  the  jury,  and  may  account 
for  their  a<!tion  in  relieving  the  contractor  of  any  liabil- 
ity in  the  premises. 

The  railroad  and  the  contractor  were  both  onerated 
with  the  legal  duty  of  observing  proper  precautions  to 
prevent  injury  to  passengers  and  others  in  consequence 
of  this  excavation  so  near  the  traveled  way  in  the  depot 
grounds  of  the  company.  For  this  error  in  the  charge 
of  the  court,  the  verdict  of  the  jury  and  judgment  of  the 
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court  in  favor  of  Walton,  Wilson,  Bodes  &  Co.  mnst  be 
reversed,  and  a  new  trial  awarded. 

The  ninth  assignment  is  that  the  verdict  of  the  jury 
shows  passion,  prejudice,  and  caprice.  This  assign- 
ment is  not  based  so  much  upon  the  amount  of  the  ver- 
dict, which  was  only  |500,  as  upon  the  fact  that  the 
jury  exonerated  the  contractors  from  all  liability  and 
placed  the  whole  responsibility  for  the  accident  upon 
the  railroad  company. 

In  this  connection,  an  elaborate  argument  haa  been 
submitted  on  behalf  of  the  railroad  to  show  that,  conced- 
ing Walton  &  Company  were  performing  this  work  as 
the  agents  and  servants  of  the  railroad,  the  exoneration 
of  the  servant  from  liability  released  the  master.  But, 
since  we  hold  Walton  &  Company  to  be  independent 
contractors^  they  are  liable  with  the  railroad  as  joint 
tortfeasors.  If,  however,  the  relation  of  the  railroad 
and  Walton  &  Company  had  been  that  of  master  and 
servant,  the  latter,  having  made  the  excavation  in  the 
sidewalk  and  failed  to  protect  it,  would  be  jointly  liable 
with  the  railroad. 

For  the  reasons  stated,  the  judgment  against  the  rail- 
road company  will  be  affirmed,  while  the  judgment  in 
favor  of  Walton,  Wilson,  Bodes  &  Co.  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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Louisville  &  N.  R.  Co.  v.  United  States  Ieon  Co. 
{Nashville.    December  Term,  1906.) 

1.  OONTRAOT.  Optional  as  to  one  party.  Not  void  for  want  of 
mutuality.    Question  reserved. 

It  has  been  held  in  Tennessee  that  the  fact  that  a  contract  is  op- 
tional as  to  one  of  the  parties,  and  obligatory  as  to  the  other, 
does  not  render  it  void  for  want  of  mutuality,  if  there  be  a  suf- 
ficient consideration  on  both  sides,  and,  until  such  option  is 
exercised,  the  contract  is  binding  upon  both  parties;  but  the 
decision  of  this  question,  as  applicable  to  the  contract  involved 
in  this  case,  is  expressly  reserved. 

Cases  cited:  Cherry  v.  Smith,  3  Humph.,  19;  Bradford  v.  Foster, 
87  Tenn.,  9. 

2.  SA.ME.  Pleading  and  practice.  Where  no  issue  made  in 
pleadings  as  to  validity  of  contract  sued  on,  court  precluded 
from  considering. 

In  a  suit  to  recover  an  amount  expended  under  a  contract,  which 
is  made  the  foundation  of  the  action,  where  no  issue  is  made  In 
the  pleadings  respecting  the  validity  of  the  contract,  but  the  con- 
tentions of  the  respective  parties  were  waged  alone  upon  a  proper 
construction  thereof,  the  supreme  court,  on  appeal,  is  precluded 
from  considering  the  question  as  to  whether  or  not  the  contract 
was  void  for  want  of  mutuality. 

Cases  cited  and  approved :  O'Bryan  Bros.  v.  Glenn  Bros.,  91  Tenn., 
110;  Gernt  v.  Cusack,  106  Tenn.,  150. 

8.  ESTOPPEL.  Inconsistent  positions.  One  cannot  claim  bene- 
fit under  an  instrument  and  at  same  time  seek  to  defeat  it. 
One  who  claims  the  benefits  of  an  instrument,  whether  it  be  a  will 
or  a  contract,  must  abandon  every  right  the  assertion  of  which 
would  defeat,  even  partially,  the  provisions  of  the  instrument 
A  party  cannot  occupy  inconsistent  positions,  but  will  be  con- 
fined to  his  election. 
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<-.    00NTBACT8.    Intention  of  parties  is  governing  consideration 
in  construction  of. 
The  intention  of  the  parties  is  the  governing  consideration  in  the 
construction  and  interpretation  of  all  contracts. 

5.  SAMS.  To  ''maintain"  railroad  obligates  party  to  reconstruct 
bridge  destroyed  by  extraordinary  freshet.  Case  in  judgment. 
A  contract  for  the  construction  and  operation  of  a  branch  railway 
from  complainant's  railroad  to  defendant's  mines  provided  that 
defendant  should  build  the  substructure  and  complainant  should 
build  the  superstructure  and  "maintain  and  operate"  said  branch 
railroad.  The  railroad  was  built  accordingly,  and  was  operated 
for  a  time,  but  a  bridge  erected  by  defendant,  under  its  con- 
tract to  build  the  substructure  was  washed  away  by  an  extraor- 
dinary freshet  Held,  that  complainant  was  obligated  to  recon- 
struct the  bridge,  under  its  contract  to  ^'maintain"  said  branch 
railway,  though  the  bridge,  when  erected,  would  become  defend- 
ant's property — ^the  contract  providing  that  the  substructure 
shall  remain  defendant's  property. 

Case  cited  and  approved:  Commonwealth  v.  Deerfield,  6  Allen 
(Mass.),  456;  People  v.  Board  of  Supervisors,  142  N.  Y.,  271; 
Dyer  Co.  v.  Railroad,  87  Tenn.,  714;  North  Staffordshire  R.  R.  v. 
Dale,  8  Ellis  ft  Bl.  (Q.  B.),  836. 

Case  cited  and  disapproved:  Kadderly  v.  Multnomah  County,  32 
Or.,  560. 

Case  cited;    L.  lb  N.  Rwy.  v.  Godman,  104  Ind.,  490. 


FROM  LAWRENCE. 


Appeal    from   the    Chancery    Court    of    Lawrence 
county. — W.  S.  BBARDEfN^  Chancellor. 
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JoEDN  Bell  Kbeblb^  for  Railroad  Co. 
C.  C.  Trabub^  for  Iron  Co. 


llkCR.  JUSTIOE  McAlisteb  delivered  the  opinion  of  the 
Conrt 

The  principal  question  presented  on  this  record  is  in 
resi)ect  of  the  proper  construction  of  a  contract  entered 
into  between  the  Louisville  &  Nashville  Railroad  Com- 
pany and  the  United  States  Iron  Company  for  the  con- 
struction of  a  railroad  known  as  the  "Tennessee  &  Ala- 
bama Mineral  Railway." 

It  appears  that  in  December,  1899,  the  iron  company 
was  the  owner  of  certain  mines  and  ore  banks  in  Law- 
rence county,  situated  about  eight  miles  from  the  Flor- 
ence &  Sheffield  Division  of  the  Louisville  &  Nashville 
Railroad  company.  The  iron  company  was  desirous  of 
marketing  its  ore,  and  entered  into  negotiations  with 
the  Louisville  &  Nashville  Railroad  Company  for  the 
purpose  of  providing  shipping  facilities.  It  was  deemed 
financially  advantageous  to  both  companies  that  the 
Louisville  &  Nashville  Railroad  should  extend  its  rood 
by  a  branch  line  to  the  iron  mines.  An  oral  contract 
was  entered  into  between  these  companies,  by  which  the 
iron  company  undertook  to  procure  the  right  of  way 
for  the  proposed  branch  railroad,  and  to  procure  a  char- 
ter for  the  incorporation  of  a  railroad  enabling  it  to  con- 
demn a  right  of  way,  and  the  iron  company  also  under- 
took '^to  grade  and  prepare  the  roadbed  of  said  branch 
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^ilroad  for  the  superstructure  in  a  manner  satisfactory 
to  the  railroad  company,"  and  to  "erect  a  plant  on  said 
Smith  ore  bank  and  open  the  mines,  with  sufficient  ca- 
pacity to  mine  and  ship  not  less  than  750  tons  of  ore 
per  day/' 

The  Louisville  &  Nashville  Railroad  Company  upon 
its  part  agreed  to  furnish  cross-ties  and  other  track  ma- 
terial and  the  necessary  labor  to  lay  the  track  on  said 
branch  railroad,  and  to  maintain  and  operate  the  same 
for  the  purpose  of  transporting  the  ore  of  said  iron 
company  for  the  said  Smith  ore  bank.  The  distance 
the  branch  railroad  was  to  be  constructed  was  eight 
miles. 

It  was  in  like  manner  agreed  that,  if  for  any  reason 
the  mining  or  shipping  of  ore  from  said  Smith  ore  bank 
over  said  branch  railroad  should  be  abandoned,  the  rail- 
road company  should  have  the  right,  without  further 
notice  or  proceedings,  to  remove  the  track  material  on 
said  branch  railroad. 

It  was  also  stipulated  that  the  rate  for  the  transpor- 
tation of  ore  from  the  mines  from  the  said  Smith  ore 
banks  to  be  opened  on  the  said  branch  railroad  to  Flor- 
ence, Ala.,  and  Sheffield,  Ala.,  should  not  be  less  than 
thirty  cents  per  ton  of  2,240  pounds. 

It  further  appeared  that  in  pursuance  of  said  agree- 
ment the  iron  company  caused  to  be  procured  from  the 
State  of  Tennessee  a  charter  of  incorporation  of  said 
branch  railroad,  under  the  name  and  style  of  the  "Ten- 
nessee &  Alabama  Mineral  Railway."    The  right  of  way 
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was  procured  by  said  Tennessee  &  Alabama  Mineral 
Railway  for  said  branch  railroad  in  the  county  of  Law- 
rence, and  it  built  thereon  the  substructure  for  said 
branch  railroad,  a  distance  of  seven  miles  and  1,715  feet. 

It  further  appears  that  in  accordance  with  the  oral 
agreement  entered  into  between  the  parties  the  Louis- 
ville &  Nashville  Railway  Company  subsequently  built 
the  superstructure  upon  said  branch  railroad. 

It  was  further  stipulated  that  the  property  placed 
upon  said  branch  railroad  by  the  Louisville  &  Nash- 
'^ille  Railroad  should  remain  its  property,  free  from  all 
claims  of  any  kind  of  the  iron  company  and  of  the 
Tennessee  &  Alabama  Mineral  Railway.  The  oral  con- 
tract between  these  companies  was  entered  into  on  the 
29th  of  December,  1899,  but  was  reduced  to  writing 
August  29,  1900,  embodying  all  the  facts  which  have 
just  been  stated. 

It  further  appears  that  the  Louisville  &  Nashville 
Railroad  took  charge  of  the  newly  constructed  road  and 
operated  it  until  the  28th  of  March,  1902,  when,  on 
account  of  a  very  extraordinary  flood  in  Lawrence 
county,  an  iron  bridge  across  Shoal  creek,  on  said 
branch  railroad,  together  with  its  piers,  abutments,  etc., 
was  washe<l  away  and  destroyed. 

The  court  of  chancery  appeals  finds  that  after  this 
flood,  and  the  damage  resulting,  negotiations  took  place 
between  the  Louisville  &  Nashville  Railroad  Company 
and  the  iron  company  looking  to  the  renewal  of  the 
bridge;   each    company   insisting   that   the   other  was 
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onerated  with  the  duty  of  replacing  the  bridge  and  re- 
pairing the  damages.  Finally,  after  considerable  cor- 
respondence, the  vice  president  of  the  Louisville  & 
Nashville  Railroad  proposed  to  construct  a  new  bridge 
across  said  creek  as  promptly  as  practicable;  this  action, 
however  on  the  part  of  his  company,  to  be  without  pre- 
judice to  the  rights  of  either  party  in  the  subsequent 
adjustment  of  the  question  of  liability.  This  proposal 
was  accepted  by  the  iron  company.  The  Louisville  & 
Nashville  Railroad  accordingly  reconstructed  the  bridge 
under  this  proposition  at  a  cost  of  |8,996.72,  and  ex- 
pended for  other  repairs  on  the  railroad  rendered  neces- 
sary by,  said  flood  the  sum  of  Jl,676.89.  This  bill  was 
filed  by  the  Louisville  &  Nashville  Railroad  Company 
to  recover  of  the  iron  company  the  amount  so  expend- 
ed. 

The  chancellor  adjudged  that  the  iron  company  was 
liable  under  the  contract  for  the  expense  incurred  in  re- 
constructing the  bridge  over  Shoal  creek,  and  pronounc- 
ed a  decree  against  defendant  in  favor  of  complainant 
for  said  sum,  with  interest,  amounting  altogether  to 
110,469.17.  The  chancellor,  however,  disallowed  the 
item  of  |1,676.86  expended  by  the  Louisville  &  Nash- 
ville Railroad  in  repairing  other  damages  to  the  branch 
railroad. 

The  court  of  chancery  appeals  was  of  opinion  that 
defendants  were  not  liable  to  the  Louisville  &  Nash- 
ville liailroad  for  the  cost  of  renewing  said  bridge,  and 
the  other  items  of  expense  incurred  in  repairing  damages 
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to  the  branch  railroad,  and  accordingly  dismissed  bill, 
reversing,  as  already  seen,  the  decree  of  the  chancellor. 
The  Louisville  &  Nashville  Railroad  Company  api>ealed, 
and  haB  assigned  as  error  the  action  of  the  court  of 
chancery  appeals  in  dismissing  its  bill. 

The  court  of  chancery  appeals  was  of  opinion  that 
the  duty  of  reconstructing  the  bridge  over  Shoal  creek 
devolved  on  the  Louisville  and  Nashville  Railroad  under 
a  proper  construction  of  the  following  clause  contained 
in  the  written  contract  between  the  i>arties,  viz.: 

"The  railroad  company  upon  its  part  in  like  man- 
ner agrees  to  furnish  cross-ties  and  other  track  material 
and  the  necessary  labor  to  lay  the  track  on  said  branch 
railroad,  and  to  maintain  and  oi)erate  the  same  for  the 
purpose  of  transporting  the  ore  of  said  iron  company 
from  the  said  Smith  ore  bank.** 

The  first  contention  made  on  behalf  of  the  Louisville 
&  Nashville  Railroad  Company  is  that  it  was  not  oner- 
ated  with  any  duty  to  reconstruct  said  bridge,  for  the 
reason  that  said  contract  is  void,  for  want  of  mutual- 
ity, first,  in  that  it  did  not  bind  the  iron  company  to  ship 
any  specific  quantity  of  ore,  and,  second,  because  the 
iron  company  alone  had  the  option  to  terminate  the  con- 
tract at  any  time  by  abandoning  the  mine  and  shipping 
of  ore. 

An  able  argument,  citing  many  authorities,  has  been 
submitted  by  counsel  in  support  of  this  contention.  It 
is  said  on  the  brief  that  there  is  no  period  of  time  fixed 
during  which  the  contract  should  continue,  as  also : 
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"That  while  the  railroad  company  had  agreed  upon 
the  rate  of  transportation  of  ore  from  the  mines  to 
Florence  and  SheflBeld,  Alabama,  and  to  maintain  and 
operate  the  branch  railroad  for  the  purpose  of  trans- 
porting such  ore;  that  the  iron  company  nowhere  obli- 
gated itself  to  furnish  any  ore  for  shipment,  but  is  giv- 
en the  right  at  any  time  for  any  reason  to  abandon  the 
mining  and  shipping  of  ore  from  this  branch  railroad.'^ 

It  is  said,  however,  by  counsel  for  defendant,  that  the 
contract  expressly  provides  as  follows: 

"It  was  in  like  manner  agreed  that  the  iron  company 
would  erect  a  plant  on  said  Smith  ore  bank  and  o^tl  the 
mines  with  sufficient  capacity  to  mine  and  ship  not  less 
than  750  tons  of  ore  per  day.  It  is  said  that  a  l^al  and 
reasonable  interpretation  of  the  contract  is  that  the  iron 
company  was  onerated  with  the  duty  of  prosecuting  its 
mining  operations  with  ordinary  diligence,  and  with 
the  obligation  to  ship  its  product  over  this  branch  rail- 
road and  that  a  failure  to  do  so  would  terminate  the 
contract  upon  the  ground  of  an  abandonment 

Again,  it  is  said  that^  even  if  the  iron  company  alone 
had  the  option  to  terminate  the  contract  by  abandon- 
ment of  its  mining  operations,  this  fact  would  not  af- 
fect the  validity  of  the  contract  Page  on  Contracts, 
vol.  3,  section  1360,  is  cited  as  follows: 

"A  contract  may  contain  an  express  provision  that 
one  or  either  party  may  terminate  such  contract  at 
his  option.  .  .  Full  effect  is  given  to  such  provisions, 
and  the  exercise  of  such  option  oi)erate8  as  a  discharge 
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of  the  contract.    Until  such  option  is  exercised,  the  con- 
tract is  binding  upon  both  parties/^ 

In  ChefTy  v.  Smith,  3  Humph.,  19,  39  Am.  Dec.,  150, 
a  suit  was  brought  on  a  contract  binding  defendant  to 
ship  and  forward  to  plaintiff  "a  number  of  barrels  of 
salt,  not  to  exceed  150  pounds,  when  called  on,  at  the 
rate  of  fifty  cents  per  bushel,"  etc.  The  contract  did  not 
require  plaintiff  to  take  any  quantity  of  it  at  all  and  at 
no  particular  time.  It  was  insisted  that  the  contract 
was  not  binding,  "because  there  is  no  mutuality  and  be- 
cause it  is  nu^um  pactum.^^    The  court  said : 

"We  think  there  is  mutuality  in  this  contract.  The 
fact  that  the  agreement  is  optional  as  to  one  of  the  par- 
ties and  obligatory  as  to  the  other  does  not  destroy 
its  mutality.  If  there  be  a  sufficient  consideration  on 
both  sides,  it  is  mutual.  The  stipulation  here  is  by  the 
one  party  that  he  will  deliver  the  salt  when  called  on, 
and  by  the  other  that  he  will  pay  for  the  salt  when  so 
delivered  at  fifty  cents  per  bushel.  This  constitutes  mu- 
tuality. These  promises,  one  in  consideration  of  the  • 
other,  are  sufficient  to  make  the  contract  binding,"  etc. 

This  case  was  reaffirmed  in  Bradford  v.  Foster^  87 
Tenn.,  9,  9  il.  W.,  195.  However,  in  the  state  of  the 
pleadings,  we  do  not  feel  called  on  to  decide  this  ques- 
tion, since  no  such  issue  is  presented ;  but,  on  the  con- 
trary, complainant  bases  its  right  to  recover  upon  said 
^Titten  contract,  and  it  has  thereby  affirmed  the  valid- 
ity thereof. 

The  bill  alleges  that : 
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"Youp  complainant  entered  into  a  contract  with  the 
said  defendant   .    .    .  whereby  the  said  defendant  agreed 

It  was    in  like    manner    agreed    .     .     . 

It  was  also  agreed  ...  It  was  further  and  in  like 
manner  agreed  that  this  complainant  .  .  .  ;  that 
in  pursuance  of  said  agreement  {he  said  defendant  iron 
company  did.  .  .  .  ,  and  did  ^  .  .  ;  and  the  said 
iron  company  .  .  .  ;  and  that  after  this  was  done 
this  complainant  did,  in  accordance  with  its  agreement 
in  that  behalf,  .  .  .  and  did  ....  Complain- 
ant herewith  files,  as  Exhibit  A  to,  and  a  imrt  of,  this 
bill,  a  copy  of  said  contract  for  the  inspection  of  the 
court,  and  reference  is  hereby  made  to  all  the  stipula- 
tions and  terms  thereof,  the  same  as  if  they  were  incor- 
porated in  this  bill  in  so  many  words.'* 

It  is  then  alleged : 

"That  under  the  said  contract  it  became  and  was  the 
duty  of  the  defendant  to  rebuild  said  bridges;  .  .  . 
but,  this  plaintiff  being  able  to  do  the  work  more  conven- 
iently and  with  less  expense,  ...  at  the  special 
instance  of  the  said  defendant  iron  company  .  .  . 
rebuilt  said  bridges  and  trestles,  .  .  .  thereby  put- 
ting said  bridge  and  road  in  condition  where  it  could 
be  and  now  is  being  operated  under  said  contract.'* 

It  thus  appears  that  the  present  bill  is  filed  to  recover 
the  amount  expended  under  the  contract,  and  the  writ- 
ten contract  is  exhibited  with  the  bill.  It  is  made  the 
foundation  of  the  action.  The  iron  company  and  its 
codefendants  in  their  answer  "deny  that  it  was  their 
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duty,  or  the  duty  of  either  of  the  respondents,  to  re- 
build or  repair  said  bridge,  trestles,  etc.,  but  charged 
that  this  obligation  rested  alone  upon  complainant." 

It  thus  appears  that  no  issue  was  made  in  the  plead- 
ings respecting  the  validity  of  the  contract,  and  the 
contentions  of  the  respective  parties  were  wa^ed  alone 
upon  a  proper  construction  of  the  contract  as  to  the 
liability  fixed  for  the  renewal  and  reconstruction  of  the 
bridge. 

We  are  therefore  of  opinion  that  we  are  precluded 
from  adjudicating  this  question.  Am.  &  Eng.  Encyc. 
PI.  &  Pr.,  vol.  7,  p.  362-4 ;  O^Bryan  Bros.  v.  Glenn  Bros., 
91  Tenn.,  110,  17  S.  W.,  1030,  30  Am.  St  Rep.,  862; 
Gernt  v.  Cusack,  106  Tenn.,  150,  59  S.  W.,  335. 

In  Herman  on  Estoppel,  171,  it  is  said : 

"One  entitled  to  a  benefit  under  an  instrument, 
whether  it  be  a  will  or  a  contract,  if  he  claims  the  bene- 
fits of  such  instrument,  he  must  abandon  every  right 
the  assertion  whereof  would  defeat  even  partially  the 
provisions  of  the  instrument.  A  party  cannot  occupy 
inconsistent  positions,  but  will  be  confined  to  his  elec- 
tion." 

The  second  and  third  propositions  urged  on  behalf  of 
the  Louisville  &  Nashville  Railroad  are: 

"(2)  Under  a  fair  and  just  interpretation  of  the 
provisions  of  said  contract,  no  duty  rested  upon  the  rail- 
road company  to  rebuild  or  replace  the  bridge  and  other 
substructure  destroyed  by  the  flood  of  March,  1902. 

"(3)    Under  the  provisions  of  said  contract,  the  duty 
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rested  upon  the  iron  company  to  build  the  substructure 
and  rebuild  and  replace  any  that  might  be  destroyed." 

The  provisions  of  the  contract  upon  which  the  solu- 
tion of  the  determinative  issue  presented  on  the  record 
depends  are  as  follows : 

"The  railroad  company  upon  its  part  in  like  manner 
agreed  to  furnish  cross-ties  and  other  track  material 
and  the  necessary  labor  to  lay  the  track  on  said  branch 
railroad,  and  to  maintain  and  operate  the  same  for  the 
purpose  of  transporting  the  ore  of  said  iron  company 
from  the  said  Smith  ore  bank." 

It  is  correctly  assumed  by  counsel  that  the  intention 
of  the  parties  is  the  governing  consideration  in  the  con- 
struction and  interpretation  of  all  contracts.  We 
agree  with  counsel  that  the  iron  company  entered  into 
this  contract  for  the  purpose  of  securing  a  means  of 
transportation  for  its  ore  from  its  mines  to  Florence  and 
Sheffield,  Alabama,  and  that  the  railroad  company  en- 
tered into  the  contract  for  the  purpose  of  reaping  the 
revenue  which  would  be  derived  from  the  operation  of 
this  branch  railroad  in  the  transportation  of  the  ore  of 
the  iron  company.  After  providing  for  the  laying  of  the 
substructure  of  the  railroad  by  the  iron  company  and 
the  building  of  its  superstructure  by  the  Louisville  and 
Nashville  Railroad  Company,  the  latter  railroad  com- 
pany, was  obligated  to  maintain  and  operate  the  same. 
What,  then  is  the  legal  interpretation  of  the  term 
"maintain,"  as  employed  in  this  contract? 

The  bridge  over  Shoal  creek  was  washed  away  by  an 


206  TENNESSEE  REPORTS,       [118  Tenn. 

Railroad  y.  Iron  Co. 

unprecedented  flood,  for  which,  of  course,  neither  party 
to  the  contract  was  chargeable.  The  bridge  was  origin- 
ally constructed  by  the  iron  company  under  its  obliga- 
tions  to  erect  a  substructure  for  the  branch  railroad. 
While  the  extraordinary  freshet  which  destroyed  this 
bridge  was  not  within  the  contemplation  of  the  parties, 
they,  of  course,  were  bound  to  foresee  that  in  course  of 
time  both  the  substructure  and  superstructure  would 
require  repairs.  The  railroad  company  assumed  the 
obligation  to  maintain  the  branch  railroad.  Does  that 
obligation  extend  merely  to  ordinary  repairs  incident 
to  the  operation  of  the  railroad,  or  does  it  also  include 
renewal  and  reconstruction  of  such  parts  as  might  be 
entirely  destroyed?  If  the  latter  construction  is  prop- 
er, then  it  follows,  as  insisted  by  counsel  for  the  rail- 
road, that  company  would  be  onerated  with  the  burden 
of  rebuilding  the  entire  road  in  the  event  of  its  destruc- 
tion. We  think  this  contingency  must  also  be  included 
if  the  construction  of  the  term  "maintained'^  contended 
for  by  the  iron  company  is  to  prevail. 

It  is  said  on  behalf  of  the  Louisville  &  Nashville  Rail- 
road that  the  revenue  to  be  derived  from  this  branch 
railroad  was  not  such  as  would  justify  the  railroad 
in  assuming  the  entire  construction  of  the  seven  or  eight 
miles  required  to  reach  the  ore  banks  of  the  iron  com- 
pany. Hence,  it  is  said  the  iron  company  agreed  to  pro- 
vide the  substructure,  thus  dividing  the  outlay  of  money 
necessary  to  the  building  of  the  branch  railroad. 

It  is  further  argued  that  the  manifest  intention  of  the 
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parties  as  disclosed  by  the  written  contract  was  that  the 
substructure  provided  by  the  iron  company  should  at 
all  times  remain  the  property  of  that  company,  while 
the  superstructure  provided  by  the  railroad  should  at  all 
times  remain  the  property  of  the  railroad  company. 

If  for  any  reason  the  operation  of  the  mines  was 
abandoned,  or  the  transportation  of  the  ore  from  the 
branch  railroad  was  discontinued,  the  railroad  company 
was  to  have  the  right  to  remove  its  superstructure,  and 
the  substructure  would  remain  the  property  of  the  iron 
company  or  of  the  branch  railroad. 

It  is  true  the  contract  provides  that  the  property 
"placed  upon  said  branch  railroad  by  the  railroad  com- 
pany is  and  shall  remain  the  property  of  the  Louisville 
&  Nashville  Railroad  Company,  free  from  all  claims  of 
any  kind  of  the  iron  company  and  of  the  Tennessee  & 
Alabama  Mineral  Railway,  subject  to  all  the  foregoing 
recited  considerations." 

It  is  further  argued  that,  if  this  court  should  deter- 
mine that  it  was  the  duty  of  the  railroad  company  under 
the  contract  to  build  this  bridge,  the  prime  object  which 
the  parties  had  in  making  the  contract  of  August  29, 
1900 — that  is  to  say,  that  the  property  which  the  rail- 
road company  placed  upon  the  branch  railroad  should 
at  all  times  remain  the  property  of  the  Louisville  & 
Nashville  Railroad  Company — must  be  defeated,  be- 
cause, whenever  the  railroad  company  is  required  to 
rebuild  the  bridge  and  trestles  and  other  substructure 
which   was  destroyed,   that  substructure   immediately 
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becomes  the  property  of  the  iron  company  op  the  min- 
eral company,  and  all  interest  that  the  railroad  com- 
pany has  in  the  same  passes  forever  from  it.  But  if 
the  term  "maintained,"  as  used  in  this  contract,  obli- 
gates the  Lonisville  &  Nashville  Railroad  Company  to 
renew,  replace,  and  reconstruct  parts  of  the  substruc- 
ture which  may  be  destroyed,  we  do  not  perceive  how 
that  construction  should  be  defeated  by  the  fact  that 
the  portions  renewed  would  become  under  the  original 
contract  the  property  of  the  iron  company.  So  at  last 
the  solution  of  the  question  now  presented  must  depend 
upon  the  legal  interpretation  of  the  term  "maintained,'' 
regardless  of  the  consequences  that  may  flow  from  such 
construction. 

It  is  insisted  in  behalf  of  the  railroad  company  that 
the  word  "maintain,"  as  used  in  the  contract,  only 
applies  to  the  superstructure,  and  that  the  railroad 
company  was  onerated  with  the  duty  of  maintaiping 
the  superstructure  originally  constructed  by  it.  Coun- 
sel, in  support  of  his  argument,  quotes  the  testimony  of 
Mr.  Brooks,  an  expert  witness,  defining  the  meaning  of 
"substructure"  and  "superstructure"  of  the  railroad  as 
mentioned  in  the  contract  between  these  parties,  and 
that  witness  expresses  the  opinion  that  bridges  are  com- 
prehended within  the  definition  of  a  substructure. 

The  court  of  chancery  appeals  in  its  supplemental 
opinion  declines,  as  requested  for  additional  findings, 
to  set  out  substantially  and  literally  the  deposition  of 
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T.  E.  Brooks,  the  witness  for  complainant  in  this  ease. 
That  conrt,  however,  reports: 

"There  is  no  dispute  as  to  what  constitutes  in  railroad 
parlance  the  substructure  and  the  superstructure  of  a 
railroad.  The  substructure  is  the  embankment,  cuts, 
fills,  and  other  things  necessary  to  make  up  the  road- 
bed. The  superstructure  consists  of  the  cross-ties,  rails, 
etc.,  necessary  for  the  operation  of  trains  over  the 
road."  "This"  says  that  court,  "is  a  general  outline  of 
the  distinction  between  the  two." 

It  will  be  observed,  however,  that  that  court  fails 
to  find  si>ecifically  whether  a  bridge  is  a  part  of  the 
subslxucture  or  the  superstructure  of  a  railroad.  That 
court  reports  that  after  this  road  was  constructed,  both 
the  substructure  and  the  superstructure,  it  was  the  duty 
of  complainant  under  the  contract  to  maintain  and  op- 
erate it,  and  in  its  opinion  this  means  keep  it  in  a  con- 
dition to  be  operated  as  a  railroad. 

In  the  view  we  have  taken  of  this  case  it  is  unneces- 
sary to  determine  whether  the  railroad  company  or  the 
iron  company  was  onerated  with  the  duty  in  the  first  in- 
stance of  building  the  bridge  over  Shoal  creek,  and 
whether  said  bridge  was  a  part  of  the  substructure  or 
superstructure  of  said  branch  railroad,  since  the  con- 
tract provides  that,  after  the  substructure  and  sui)er- 
structure  are  completed,  it  shall  be  the  duty  of  the  rail- 
road company  to  maintain  and  operate  the  same  for  the 
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purpose  of  transporting  the  ore  of  said  iron  company 
from  the  said  Smith  ore  bank. 

It  will  be  observed  that  the  obligation  of  the  railroad 
company  is  not  to  maintain  the  bridges  or  trestles  or 
any  specific  portion  of  the  construction,  but  it  is  to 
maintain  and  operate  said  branch  railroad.  Of  course 
it  could  not  comply  with  this  obligation  and  operate  the 
branch  railroad,  unless  it  is  provided  with  rails  and 
trestles  and  bridges;  and,  if  one  or  all  of  these  neces- 
sary parts  of  a  railroad  are  destroyed,  then  the  railroad 
company  is  obligated  with  the  duty  to  replace,  renew, 
and  reconstruct  said  destroyed  parts  in  order  to  main- 
tain and  operate  the  branch  railroad.  It  could  not  be 
maintained  and  operated  at  all  as  a  branch  railroad, 
unless  all  of  its  essential  and  component  parts  are  in- 
tact. 

As  opposed  to  the  construction  that  the  word  "main- 
tain'* is  a  convertible  equivalent  to  "renew,"  "replace," 
or  "reconstruct,"  counsel  for  complainant  cites  the  case 
of  Kadderly  v.  Multnomah  County,  52  Pac,  515,  32  Or., 
560.  In  that  case,  it  appeared  that  the  legislature  of 
Oregon  passed  an  act  requiring  the  city  of  Portland  to 
acquire  certain  bridges  and  ferryboats  to  cross  Willa- 
mette river,  and  when  so  acquired,  they  should  be  turned 
over  to  Multnomah  county,  which,  in  the  language  of 
the  statute,  "should  assume  and  take  complete  posses- 
sion and  control  of  all  bridges  and  ferries  now  owned 
and  operated  by  said  city  of  Portland,  or  which  may  be 
acquired   under   the   provisions  of   this  act,  and   said 
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county  court  of  Maltnomah  coxiBty  shall  maintain  and 
operate  the  Bame." 

The  question  arose  whether,  under  a  proi)er  construc- 
tion of  the  words  "maintain  and  operate  the  same/'  em- 
ployed  in  the  statute,  the  county  court  of  Multnomah 
was  charged  with  the  duly  of  reconstructing  certain 
bridges  which  had  fallen  into  decay  and  become  unfit 
for  use.    Said  the  supreme  court  of  Oregon : 

'^The  same  stress  is  put  upon  the  word  ^maintain/  and 
it  is  thought  that  it  is  broad  enough  to  require  the 
county  to  rebuild  or  reconstruct  or  supply  the  necessary 
instrumentalities  to  keep  such  boats  and  ferries  in  op- 
eration. But  we  think  its  significance  here  the  ordin- 
ary one — ^to  keep  up,  sustain,  preserve.*' 

Oontinuing  the  court  said : 

"The  purport  of  the  language  is  to  maintain,  manage, 
keep  in  repair.  This  is  not  broad  enough  to  include 
or  comprise  the  complete  rebuilding  or  reconstruction 
of  a  bridge  or  boat^  or  to  replace  either  with  an  entirely 
new  one  after  the  old  had  fallen  into  decay  or  had  been 
destroyed.'' 

In  the  case  of  LoimviUe  &  Nashville  Railway  y.  Godr 
man,  4  N.  E.,  163, 104  Ind.,  490,  the  court  said : 

"The  word  ^maintain,'  used  as  a  verb,  does  not  mean 
to  provide  or  construct,  but,  as  defined  by  lexicographers, 
means  *to  keep  up;  to  keep  from  change;  to  preserve.' 
Worcester's  Dictionary.  ^To  hold  or  keep  in  any  par- 
ticular state  or  condition;  to  keep  up.'  Webster's  Dic- 
tionary.    The  Century  Dictionary   defines  the   word 
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^maintain:'  'To  hold  in  an  existing  state  or  condition; 
keep  in  existence  or  continuance;  preserve  from  lapse^ 
decline^  failure,  or  cessation;  keep  up.'  Standard  Dic- 
tionary defines  the  word:  'To  hold  or  preserve  in  any 
particular  state  or  condition.*'' 

On  the  other  hand,  in  Cammomvealth  v.  Inhabitants 
of  Deerfield,  6  Allen  (Mass.),  456,  it  appeared  that  a 
bank  at  the  west  end  of  a  bridge  had  been  swept  away 
by  an  unusual  freshet  a  distance  of  about  one  hundred 
feet.  The  question  arose  with  respect  of  the  obligation 
of  the  bridge  company,  under  its  duty  to  maintain,  to 
construct  an  extension  of  its  bridge.    The  court  said : 

''We  are  of  opinion  that  when  a  flood  in  the  river  has 
washed  away  a  part  of  its  banks^  and  so  widened  the  bed 
of  the  stream,  the  obligation  of  a  corporation  having  the 
franchise  of  a  toll  bridge  across  the  river  to  maintain 
and  keep  its  bridge  in  repair  will  require  the  extension 
of  a  bridge  to  the  new  bank  thus  created,  if  there  is  no 
other  limitation  of  the  franchise." 

In  People  v.  Board  of  Supervisors,  36  N.  E.,  1063, 142 
N.  Y.,  271,  it  was  held  that  a  statutory  obligation  to 
"maintain"  a  bridge  imposed  the  obligation,  where  the 
bridge  "had  become  out  of  repair  and  was  taken  down 
and  destroyed,"  to  restore  and  rebuild  it  Dyer  Co.  v. 
Railroad,  87  Tenn.,  714,  11  S.  W.,  943. 

In  the  case  of  North  Staffordshire  R.  R.  v.  Dale,  8 
Ellis  &  Bl.  (Q.  B.),  836,  the  question  arose  aB  to  the 
meaning  of  the  word  "maintain,"  used  in  section  46  of 
the  railway  clauses  act  (St.  8  Vict,  c.  20),  requiring 
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railway  comi)anies  crossing  public  highways  to  con- 
stmct  nnderhead  or  overhead  bridges  and  to  maintain 
the  same.  It  was  the  contention  of  the  railway  company 
in  that  case  that  it  was  only  required  to  maintain  the 
substructure  or  fabric  of  the  bridge.  Lord  Campbell, 
C.  J.,  held  otherwise,  saying: 

'^I  cannot  imagine  language  more  conclusiyely  creat- 
ing an  obligation.  What  is  to  be  done  in  the  first  in- 
stance? It  is  said  that  the  act  distinguishes  between 
the  substructure  and  the  superstructure.  But  clearly 
the  obligation  which  it  imposes  is  not  discharged  by 
merely  putting  arches.  The  work  must  be  complete,  so 
as  to  be  fit  for  passage  of  carriages.  Until  then  the  act 
is  not  complied  with.  But,  when  constructed,  it  is  to  be 
maintained;  and  the  road,  as  well  as  the  substructure, 
was  to  be  made.  I,  therefore,  find  nothing  to  interfere 
with  the  clear  construction  of  section  46.  There  is  no 
inconyenience ;  on  the  contrary,  the  inconyenience  would 
be  the  other  way,  if  different  bodies  had  to  maintain 
the  bridge  and  the  road.  It  is  much  more  conyenient 
that  the  maintenance  of  the  fabric  and  of  the  road  oyer 
it  shall  be  in  the  same  hands." 

In  Johnson's  Uniyersal  Encyc.  (1897)  "maintenance 
of  way''  is  defined  as  the  department  of  a  railway  or- 
ganization which  has  charge  of  the  repairs  and  renewals 
of  the  roadbed,  track,  bridges,  and  buildings. 

Many  other  authorities  construing  similar  language 
in  coyenants  of  lease  haye  been  cited  by  both  parties. 
But  we  do  not  lay  much  store  by  any  of  the  authorities 
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citedy  rince  the  constmction  of  the  language  inyolyed 
depended  upon  the  intention  of  the  parties  and  the  con- 
text of  the  instroment.  We  have  applied  this  role  in 
the  construction  of  the  term  ^'maintain"  as  employed 
in  this  contract,  and  have  reached  the  conclusion  that 
the  railroad  company  was  onerated  with  the  duty  of  re- 
constructing this  bridge,  and  that  it  is,  therefore,  not 
entitled  to  recover  from  the  iron  company  the  expenses 
so  incurred. 

The  decree  of  the  court  of  chancery  appeals^  dismiss- 
ing complainant's  bill,  will  be  afOrmed. 
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MiGHiGiuN  Mutual  Lifb  Insuranob  Company  v.  Oban- 

ynjUB  L.  OOLBMAN  et  al. 

{{Nashville.    December  Term,  1906.) 

1.  VEBDIOT.    Order  settinf^  aside  yerdict  not  disturbed  where 
matters  involved  are  debatable  upon  the  evidence. 

Where  the  matters  inyolved  in  the  verdict  are  fairly  debatable 
upon  the  evidence,  the  order  of  the  chancellor  setting  aside  the 
verdict,  on  the  ground  that  it  was  not  sustained  by  the  evidence, 
and  granting  a  new  trial,  will  not  be  disturbed  upon  appeal. 
(Post,  p.  281.) 

Case  cited  and  approved:  Baugh  v.  Railroad,  98  Tenn.,  119,  121, 
122. 

2.  LIFB  INSnSANOB.    Bight  of  general  agent  by  contract  to 
percentage  on  renewals  after  discharge  without  fault,  when. 

Where,  under  a  written  contract  between  a  life  insurance  company 
and  its  general  agent  for 'a  certain  territory  as  properly  con- 
strued by  the  court  by  a  view  of  the  contract  itself  and  by  the  aid 
of  the  practical  construction  afforded  by  the  conduct  of  the  par^ 
ties  in  respect  thereof,  the  agent's  percentage  on  renewal  pre' 
mlnms  or  on  premiums  accruing  on  policies  after  the  first  year 
constituted  part  of  his  compensation  for  obtaining  insurance, 
his  interest  in  such  renewals  or  subsequent  accruing  premiums 
on  insurance  obtained  by  him  was  not  forfeited  by  his  discharge 
without  cause,  assuming  that  the  company  had  the  right  to  dis- 
charge him  at  pleasura     (Post,  pp.  231-286.) 

Numerous  cases  cited  in  the  opinion,  on  page  235. 

8.    8AMB.    Bztension  of  agency  by  amendment  to  contract  for  a 
definite  period,  when. 
A  contract  of  agency  without  any  provision  as  to  Its  life  is  ex- 
tended in  all  of  its  aspects. by  an  amendment  thereto  changing 
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certain  terms  thereof  and  proTldlng  that  the  amendment  shall 
be  eflectlye  from  a  certain  date  to  a  future  fixed  date.  {PoMt^  p. 
284.) 

4«  SAKB.  Ageat's  damages  for  principal's  breaeh  of  contract  ave 
not  remote  or  too  speculative  for  allowance,  whan. 
Where  the  general  agent  of  a  life  Insurance  company  under  a 
contract  Indefinite  as  to  time,  but  made  definite  by  an  amend- 
ment, with  fixed  rate  of  commission,  the  damages  for  his  dis- 
charge without  cause  during  such  time  are  not  remote  or  too 
speculatlye  for  allowance,  where  there  Is  eyldence  of  his  efliclency 
as  a  general  agent,  and  of  the  amount  written  by  his  successor, 
and  of  proper  deductions  for  expenses.     (Post,  pp.  235-287.) 

Numerous  cases  dted  In  the  opinion,  on  pages  236,  287* 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Dayidson  Coun- 
ty.— John  Allison,  Chancellor. 

Mr^  Justiob  Neil  made  the  following  statement  of 
facts: 

Some  years  prior  to  the  beginning  of  the  present  liti- 
gation the  complainant  company  and  the  defendant 
Coleman  entered  into  a  contract  of  which  the  following 
is  a  copy: 

^^This  agreement^  made  this  8th  day  of  September,  one 
thousand  eight  hundred  and  ninety-eight,  by  and  be- 
tween Granville  L.  Coleman,  of    Columbia,    State   of 
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Tennessee,  of  the  first  part,  and  the  Michigan  Mntaal 
Life  Insurance  Company,  of  Detroit^  Michigan,  of  the 
second  part: 

^^Witnesseth :  The  said  party  of  the  first  part^  in 
consideration  of  the  covenants  and  agreements  of  the 
said  party  of  the  second  part  hereinafter  contained, 
hereby  agrees  to  engage  in  the  service  and  employ  of 
said  party  of  the  second  part  as  one  of  its  State  agents 
in  that  portion  of  Tennessee  east  of  Tennessee  river, 
and  west  of  the  counties  of  Clay,  Jackson,  Smith,  De- 
Ealb,  Warren,  Orundy  and  Marion,  State  of  Tennessee, 
and  agrees  to  devote  his  entire  time  and  to  use  his  best 
efforts  to  promote  and  make  successful  the  business  of 
said  party  of  the  second  part^  in  the  territory  aforesaid ; 
to  procure  applications  for  insurance;  to  collect^  so  far 
aa  practicable,  when  authorized  so  to  do  by  the  said 
company,  when  due,  all  premiums  payable  to  the  said 
comi>any;  and  to  deliver,  upon  such  collection,  the  pol- 
icies and  renewal  receipts  sent  by  the  said  company  for 
that  purpose. 

'^e  also  agrees  to  remit  all  sums  due  the  said  com- 
pany immediately  ui>on  collection  by  sight  draft  on  De- 
troit or  New  York,  or  jwst  office  order,  or  in  current 
funds  by  express;  and  in  case  of  his  inability  to  collect 
the  premiums  upon  policies  and  renewal  receipts  sent 
to  him,  he  agrees  to  return  to  the  said  company  such 
policies  and  renewal  receipts,  in  accordance  with  the 
rule  of  the  said  company,  or  whenever  he  may  be  direc- 
ted to  do  so  by  said  company,  and  in  the  conduct  of  his 
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business  to  be  governed  in  all  respects  by  the  instruc- 
tionsy  rules,  and  regulations  of  the  said  company  or  its 
officers.  He  also  further  agrees  to  solicit  applications 
for  life  insurance  only  for  the  Michigan  Mutual  Life 
Insurance  Company  of  Detroit,  Michigan,  and  to  for- 
ward to  said  company  every  application  obtained. 

"For  and  in  consideration  of  the  services  above  de- 
scribed, and  in  compensation  in  full  therefor,  the  said 
Michigan  Mutual  Life  Insurance  Company  hereby  agree 
to  imy  to  the  said  party  of  the  first  part  a  commission 
upon  all  business  taken  by  him  and  paid  for  in  cash, 
according  to  the  following  schedule^  which  shall  be  the 
commission  basis  of  this  agreement:  [Here  follows  an 
enumeration  of  twenty-four  different  kinds  of  policies^ 
or  forms  of  policy  contracts,  with  the  first  yearns  per- 
centage of  the  premium  allowed  to  the  agent,  ranging 
from  fifty  per  cent,  to  seventy-five  per  cent] 

"Upon  all  business  which  shall  be  procured  or  signed 
by  more  than  one  agent,  the  said  company  shall  pay 
but  one  commission,  and  the  settlement  statement  ac- 
companying the  application  shall  contain  directions  to 
the  said  company  as  to  what  proportion  of  that  com- 
mission each  agent  shall  receive. 

"It  is  understood  and  agreed  by  and  between  the  par- 
ties hereto  that  upon  the  termination  of  this  contract 
at  any  time,  the  said  company  is  empowered  to  transfer 
the  business  of  the  party  of  the  first  part  to  such  person 
or  persons  as  it  may  designate. 

"It  is  further  understood  and  agreed  that  all  com- 
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missions  shall  cease  after  the  first  fall  annual  premium 
has  been  collected,  and  the  above-named  commissions 
shall  not  be  allowed  on  the  second  or  any  subsequent 
annual  premium. 

"And  the  said  company  agrees  to  pay  said  party  of  the 
first  part  a  collection  fee  of  7  1-2  per  cent  upon  all  sec- 
ond and  subsequent  years'  premiums  collected  by  him 
in  cash,  except  on  nonparticipating  policies  noted  above. 

"In  all  cases  where  notes  or  other  obligations,  or  any 
renewal  thereof,  are  accepted  for  extensions  of  the  time 
of  payment  of  any  first  or  subsequent  year's  premium, 
no  commissions  shall  accrue  or  become  due  until  such 
notes  or  other  obligations  are  paid  in  cash  to  the  said 
company ;  and  it  is  understood  and  agreed  that  the  cost 
of  collection  (by  suit  or  otherwise)  shall  be  de- 
ducted from  the  commissions  upon  the  notes  on  account 
of  which  the  expense  and  costs  were  incurred. 

"It  is  further  distinctly  understood  and  agreed  that 
the  party  of  the  first  part  is  not  authorized  to  make, 
alter,  or  discharge  contracts,  waive  forfeitures,  name 
an  extra  rate  for  special  risks,  or  bind  the  said  company 
in  any  way  whatever,  whether  in  reference  to  policies 
of  insurance,  or  to  advertising,  printing,  rent  of  of- 
fice, or  any  other  expense  of  business;  and  the  party  of 
the  first  part  hereby  stipulates  that  he  will  not  thus 
undertake  to  act  for  the  said  company,  or  to  make  it 
responsible  for  any  such  act,  and  that  he  will  not  col- 
lect renewal  premiums,  unless  upon  receipt  furnished 
to  him  for  that  purpose,  his  duties  being  simply  such 
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as  are  described  in  this  agreement^  and  in  the  rales  and 
instractions  of  the  said  company,  and  that  he  will  not 
deliver  policies  or  renewal  receipts,  except  on  payment 
in  cash  of  the  premiums  or  settlement  by  good  note  as 
provided  in  these  instructions. 

''In  case  the  party  of  the  first  part  shall  violate  any 
of  the  provisions  of  this  agreement^  or  fail  to  reasonably 
increase  the  business  of  the  said  company,  the  i>art7 
of  the  second  part  may  at  any  time  terminate  this  agree- 
ment Should  the  party  of  the  first  part,  by  himself  or 
by  collusion  with  any  medical  examiner,  policy  holder, 
applicant  for  a  policy,  or  any  other  person,  defraud  the 
said  company,  or  wrongfully  increase  the  liability,  by 
any  corrupt  act  or  false  representation,  or  attempt  thus 
to  defraud  or  wrongfully  increase  the  liabilities  of  the 
said  company;  or  should  he  fail  to  remit  to  the  said 
company  as  required  by  this  agreement  money  collected 
by  him,  or  to  make  every  or  any  report  required  of  him, 
then  in  every  such  case  all  rights  of  the  said  party  of  the 
first  part  under  this  agre^nent  shall  become  and  be 
forfeited  to  said  company,  and  the  said  company  shall 
thereupon  be  discharged  from  every  liability  to  the  said 
party  of  the  first  part^*  . 

Signed  by  the  parties. 

To  this  contract  from  time  to  time^  by  agreement  of 
parties,  certain  amendments  were  made  in  writing 
which  are  as  follows : 

(1)  'The  expense  account  mentioned  in  a  slip  here- 
tofore attached  to  the  contract  between  the  Michigan 
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Mutaal  Life  Insurance  Company  and  Granville  L.  Cole- 
man, naming  seyenty-flye  dollars  per  month  for  such 
purpose,  is  hereby  extended  to  March  31, 1902.  T.  P.  Gid- 
dings.  General  Superintendent  of  Agencies." 

(2)  '^The  commission  on  the  provident  plan  (pay- 
ment of  premiums  in  monthly  installments)  on  business 
written  on  and  after  May  1,  1901,  in  accordance  with 
premiums  given  in  rate  book,  dated  April  15,  1901,  will 
be  seventy-five  per  cent,  on  the  first  twelve  successive 
installments  of  monthly  premiums,  and  twenty  per  cent, 
on  all  following  successive  installments  or  monthly 
premiums. 

<<This  amended  agreement  to  be  attached  and  form  a 
part  of  the  contract  between  the  Michigan  Mutual  Life 
Insurance  Company  and  G.  L.  Coleman.  T.  F.  Giddings, 
General  Superintendent  of  Agenciea'' 

(3)  ^^Commission  on  provident  business  will  be 
seventy-five  per  cent  on  the  first  twelve  monthly 
installments  of  premiums  paid  in  cash;  fifteen  i>er 
cent,  on  successive  installments  of  monthly  premiums 
for  five  years  thereafter;  ten  per  cent,  on  all  monthly 
installments  or  premiums  after  6  years  from  date  of  pol- 
icy. Dated  February  1,  1900.  Theron  F.  Giddings, 
(General  Superintendent  of  Agencies. 

This  supplemental  to  be  attached  and  become  a  part 
of  the  original  contracts  between  the  Michigan  Mutual 
Life  Insurance  Company  and  G.  L.  Coleman." 

(4)  ^^Quarterly  provident  policy  commissions: 
''Commissions  on  the  quarterly  premium  provident 
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policy  will  be  seventy  per  cent  on  the  flpst  four  consecu- 
tive quarterly  premiums  and  ten  per  cent  on  all  suc- 
ceeding quarterly  premiums  paid  in  cash  to  the  com- 
pany. T.  P.  OidingSy  General  Superintendent  of  Agen- 
cies.    Detroit,  Mich.,  July  1,  1902." 

(6)  ^^In  order  to  cover  an  advance,  the  commissions 
on  the  provident  policies,  with  premiums  payable  quar- 
terly, will  be  one  hundred  per  cent,  of  the  first  quarter's 
premium,  and  sixty  per  cent  of  the  remaining  three 
quarters  of  the  first  year's  premium.  Dated  July  1, 
1902.    T.  P.  Giddings,  G.  S.  of  A.'' 

"Detroit,  Mich.,  Jany.  1,  1903.     Please  attach  to 
your  contract." 

(6)  "The  following  schedule  of  commissions  will  be 
paid  on  the  regular  nonparticipating  business  written 
after  December  31,  1902 : 

10-payment  life  40  per  cent 

10-payment  endowment   40  per  cent 

15-payment  life 50  per  cent. 

15-payment  endowment   50  per  cent 

All  other  r^ular  nonparticipating  policies  sixty  per 
cent. 

"Renewal  or  collection  fee  on  second  and  subsequent 
years  will  be  7  1-2  per  cent  This  arrangement  takes 
the  place  of  the  former  commission  schedule  of  sixty-five 
per  cent  on  first  year's  business^  and  five  per  cent,  on 
subsequent  years,  only  on  business  written  after  Decem- 
ber 31, 1902.  On  business  written  previous  to  said  date, 
the  schedule  of  sixty-five  per  cent  and  five  per  cent 
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will  govern.    Yours  truly,  T.  P.  Giddings,  General  Sup- 
erintendent of  Agencies." 

(7)  "On  policies  not  heretofore  provided  for,  com- 
missions will  be  allowed  as 'per  following  schedule: 
Whole  life,  installment  option 

(taking  place  of  whole  life 

participating)    65%,  renewals  7^% 

20-pa7ment  life  installment 
option  50%,  renewals  7|% 

20-payment  guarantee  accum- 
ulation    60%,  renewals  7J  % 

5-year  renewable  terms  joint 
life  (partnership  policy)    60%,  renewals  7i% 

Joint  life  (regular)   60%,  renewals  7^% 

"Dated  Detroit,  Jan.  1,  1903.    T.  F.  Gidings,  General 

Superintendent  of  Agencies." 

(8)  "Detroit,  Mich.,  July  1,  1903.  G.  L.  Coleman, 
State  Agent,  Columbia,  Tenn.  —  Dear  Sir :  In  case  the 
general  agents  desire  an  advance  on  the  provident  pol- 
icies with  premiums  payable  quarterly,  it  will  be  al- 
lowed them  under  the  following  commission  basis : 

"On  the  first  quarterly  payment  of  premium,  general 
agent  will  be  permitted  to  take  one  hundred  per  cent. 

"On  the  three  remaining  quarters  of  first  year's  pre- 
mium, general  agent  will  take  60  per  cent. 

"This  method  will  equalize  the  regular  commission  of 
seventy  per  cent.,  and  will  not  necessitate  a  refund  to 
company  in  case  of  lapse,  and  the  general  agent  can  offer 
the  same  advance  or  less  to  his  subagents,  equalized  to 
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any  commission  that  he  may  contract  to  give,  as  i>er 
example : 

60%  basis  would  be 100%  and  46  per  cent 

55%  basis  would  be 100%  and  40  per  cent. 

50%  basis  would  be 100%  and  33  per  cent. 

"Presuming  you  will  desire  to  accept  this  proposi- 
tion, we  herewith  enclose  a  slip  to  be  attached  to  your 
contract ;  a  copy  of  the  same  being  attached  to  the  agree- 
ment on  file  at  the  home  office.  Yours  very  truly,  T.  F. 
Giddings,  General  Superintendent  of  Agencies.*' 

(9)  "Detroit,  Mich.,  August  19,  1904.  G.  L.  Cole- 
man.  State  Agent,  Columbia,  Tenn.  —  Dear  Sir:  We 
are  pleased  to  inform  you  that  we  will  allow  sixty  per 
cent,  commission  on  policies  in  amounts  of  f  5,000  and 
upwards  written  on  the  five-year  renewal  term  plan  on 
applications  taken  by  you  after  August  31, 1904.  On  pol- 
icies under  |5,000  the  commission  will  remain  at  fifty 
per  cent. 

^'We  trust  that  the  increased  commission  will  be  an 
inducement  for  you  to  secure  for  the  company  a  large 
increased  business  on  this  very  popular  form  of  life 
insurance. 

"Please  attach  this  letter  to  your  contract  and  be 
governed  by  its  contents  as  to  the  future  business  you 
may  secure  on  the  plan  mentioned.  Yours  very  truly, 
Michigan  Mutual  Life  Insurance  Co.,  by  T.  P.  Giddings, 
G.  S.  of  A. 

(10)  "It  is  hereby  agreed  between  the  Michigan  Mu- 
tual Life  Insurance  Company  and  G.  L.  Coleman,  gen- 
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eral  agent,  that,  for  the  purpose  of  materially  increas- 
ing the  Yolnme  of  the  company's  business  within  the 
territory  mentioned  in  said  agent's  contract,  the  said 
company  will  allow  said  general  agent  a  first  year's  com- 
mission of  eighty-five  per  cent,  on  business  secured  and 
paid  for  written  on  the  following  named  policy  contracts 
of  said  company:  Whole  life  —  20  annual  payment 
life;  20  annual  payment  life  option;  20-year  endowment 
and  longer  periods ;  10-year  option.  Participating  —  20 
annual  payment  life;  20-year  endowment  and  longer 
periods. 

^^And  in  consideration  of  the  increased  commissions^ 
and  in  accepting  the  proposition  hereby  made,  the  said 
general  agent  above  mentioned  hereby  agrees  with  the 
said  company  that  he  will  allow  such  agents  now  under 
contract  with  him,  or  such  as  may  hereafter  contract 
with  him,  seventy-five  per  cent  of  first  year's  commis- 
sion on  any  one  of  the  above-named  policy  contracts 
written  on  applications  secured  by  them. 

"This  agreement  to  begin  April  1,  1904,  and  to  cease 
December  31, 1905. 

"Michigan  Mutual  Life  Insurance  Co., 
"By  T.  F.  GiDDiNGS, 

"Genl.  Supt.  of  Agencies. 
"G.  L.  Coleman,  General  Agent" 

The  parties  continued  to  do  business  under  this  con- 
tract and  its  amendments  until  January,  1905.  During 
nearly  all  of  this  time  the  defendant  had  local  agents 
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and  solicitors  under  him,  but  he  had  his  headquarters 
at  Columbia,  Tennessea  During  the  month  of  Decem- 
ber, 1904,  it  was  agreed  between  the  parties  that  Cole- 
man should  remove  his  headquarters  to  Nashville,  Ten- 
nessee, and  the  removal  took  place  on  the  2d  of  Jan- 
uary, 1905. 

The  court  of  chancery  appeals  finds  that  Coleman 
very  largely  increased  the  company's  business  within 
his  field  of  operation  during  the  time  he  acted  as  its 
general  agent  in  this  State. 

That  court  further  finds  that  the  company  knew  that 
Coleman,  during  this  series  of  years,  was  yielding  to 
subagents  the  greater  part  of  his  interest  in  the  first 
premium  on  each  policy  issued,  and  that  he  was  doing 
this  with  a  view  to  building  up  the  business  of  the  com- 
pany, under  the  belief  that  he  was  thereby  benefiting 
himself,  by  means  of  an  estate  whidi  he  would  thus  lay 
up  for  himself  in  the  renewal  premiums  —  that  is,  his 
interest  therein;  that  the  company  had  knowledge  of 
this  course  of  business,  and  of  this  purpose  and  under- 
standing, and  gave  him  encouragement  thereon,  leading 
him  to  believe  that  it  sanctioned  that  view. 

That  court  further  finds  that  the  cost  of  collecting 
renewal  premiums  does  not  exceed  1  per  cent. 

On  the  26th  day  of  January,  1905,  the  company  dis- 
charged Coleman,  and  on  the  same  day  filed  its  bill 
against  him,  alleging  therein  that  he  was  indebted  to  it 
in  the  sum  of  (1,300,  consisting  of  renewal  receipts  sent 
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to  him  for  collection,  or  the  proceeds  thereof  in  his 
hands. 

On  the  7th  of  March,  1905,  Coleman  filed  his  answer 
and  cross  bill,  in  which  he  admitted  that  he  had  in  his 
hands  f  1,000  of  the>  company's  funds,  but  insisted  that 
he  had  the  right  to  retain  this  sum  to  partly  cover  a 
much  larger  indebtedness  due  from  the  company  to  him. 
He  alleged  that  he  had  been  wrongfully  discharged,  and 
that  he  was  entitled  to  damages  on  two  grounds :  First, 
the  value  of  his  interest  in  the  renewals  on  policies  which 
had  been  issued  on  business  procured  by  him ;  and,  sec- 
ondly, for  the  loss  of  current  business  under  the  last 
amendment  to  the  contract  above  copied,  from  the  date 
of  his  discharge  to  December  31,  1905. 

The  company  fQed  its  answer  to  the  cross  bill,  in 
which  it  denied  the  indebtedness  claimed  against  it,  and 
that  its  discharge  of  the  defendant  was  wrongful,  alleg- 
ing that  it  was  justified  in  discharging  him,  because 
of  his  drunkenness  and  his  failure  to  properly  settle. 

Coleman  called  for  a  jury,  ajnd  issues  were  accord- 
ingly formulated.  On  the  25th  of  January,  1906,  the 
jury  brought  in  a  verdict  in  favor  of  Coleman  for  |6,- 
000,  less  the  sum  above  mentioned  as  having  been  re- 
tained by  him. 

The  chancellor,  on  motion  for  a  new  trial  made  by  the 
company,  set  aside  the  verdict  on  the  ground  that  the 
weight  of  the  evidence  was  against  it  on  all  the  issues 
submitted.  The  defendant  Coleman  entered  an  excep- 
tion to  this  action  of  the  chancellor,  and  made  up  a  way- 
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side  bill  of  exceptions,  preserving  the  evidence  heard 
upon  that  trial. 

In  the  month  of  October,  1906,  the  cause  was  again 
submitted  to  a  jury  on  the  following  issues,  viz. : 

(1)  "Did  defendant  Granville  L.  Coleman  have  a 
contract  with  the  complainant^  Michigan  Mutual  Life 
Insurance  Company,  commencing  on  April  1,  1904,  and 
ceasing  December  31,  1905?" 

(2)  "Did  complainant,  Michigan  Mutual  Life  Insur- 
ance Company,  breach  this  contract,  dated  April  1, 1904, 
by  discharging  him  in  January,  1905,  and  were  they  jus- 
tified in  so  doing?" 

(3)  "If  defendant  Granville  L.  Coleman  wag  dis- 
charged without  legal  cause,  what  amount  of  damages 
is  he  entitled  to  recover  for  this  breach  of  said  contract 
dated  April,  1904,  from  the  complainant,  Michigan  Mu- 
tual Life  Insurance  Company?" 

(4)  "Is  defendant  Granville  L.  Coleman  entitled  to 
recover  renewal  commissions  which  accrued  after  the 
year  1905?  And,  if  so,  to  what  damage  is  he  entitled 
by  reason  of  complainant's  breach  of  its  contract  to  pay 
same  to  him?" 

The  chancellor  instructed  the  jury  to  return  the  fol- 
lowing responses,  viz.: 

To  the  first  issue,  "Yes ;"  to  the  second,  that  the  com- 
pany was  justifiable  in  discharging  Coleman;  to  the 
third,  that  Coleman  was  not  entitled  to  recover  any  dam- 
ages; to  the  fourth,  that  he  was  not  entitled  to  recover 
any  renewal  commissions. 
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A  decree  was  accordingly  rendered,  adjudging  the 
liability  of  Coleman  for  the  money  in  his  hands^  and 
dismissing  his  cross  bill. 

From  this  decree  an  appeal  was  prayed  to  this  court, 
and  here  the  cause  was  referred  to  the  court  of  chancery 
appeals,  and  that  court,  after  finding  the  facts  above 
referred  to,  and  construing  the  contract  and  finding 
that  the  responses  which  the  chancellor  directed  the 
jury  to  return  were  not  sustained  by  the  evidence,  ad- 
judged as  matter  of  law  that  the  chancellor  was  in  er- 
ror in  giving  a  peremptory  instruction  upon  the  second, 
third,  and  fourth  issues,  and  remanded  the  cause  for  a 
new  trial  upon  the  issues  formulated. 

That  court,  however,  in  order  to  meet  the  contingency 
of  this  court  taking  a  different  view  of  the  materiality 
of  the  issues,  went  further,  and  made  a  finding  of  facts 
upon  the  amount  of  damages  which  they  thought  the  de- 
fendant Coleman  had  suffered  by  reason  of  his  wrong- 
ful discharge  from  the  service  of  the  company. 

Both  imrties  appealed  from  the  judgment  of  the  court 
of  chancery  appeals,  and  have  assigned  errors  here. 

The  substance  of  the  errors  assigned  by  Coleman  is 
that  the  chancellor  acted  erroneously  in  setting  aside 
the  first  verdict,  and  the  court  of  chancery  appeals  like- 
wise committed  error  in  failing  to  reverse  the  chancel- 
lor, and  refusing  to  enter  a  judgment  upon  that  verdict. 

The  company  filed  numerous  assignments  of  error, 
but  the  greater  part  of  these  go  to  matters  of  fact  which 
must  be  passed  upon  by  the  jury.    The  others  may  be 


230  TENNESSEE  REPORTS.       [118  Tenn. 

Insurance  Co.  v.  Coleman. 

summarized  under  the  following  propositions,  viz. :  (1) 
That  under  a  true  construction  of  the  contract  the  com- 
pany had  the  power  and  right  to  discharge  Coleman  at 
its  own  discretion,  and  upon  such  discharge  he  lost  all 
interest  in  the  renewal  premiums  thereafter  accruing; 
(2)  that  no  recovery  could  be  had  in  any  event  for  com- 
missions which  Coleman  might  have  earned  between 
January  26, 1905,  the  date  of  the  discharge,  and  Decem- 
ber 31,  1905,  the  date  fixed  for  the  expiry  of  the  last 
amendment  to  the  contract,  because  the  damages  would 
be  remote  and  speculative. 

There  w^as  another  defendant  in  the  court  below,  W, 
G.  McAdams,  against  whom  the  chancellor  rendered  a 
judgment  for  a  part  of  the  money  of  the  company  al- 
leged to  be  in  the  hands  of  Coleman;  but  the  court  of 
chancery  appeals  reversed  this  judgment  and  dismissed 
the  bill  as  to  McAdams.  No  assignment  of  errors  hav- 
ing been  made  upon  this  feature  of  the  decree  of  the 
court  of  chancery  appeals^  no  further  notice  need  be 
taken  of  it  herein. 

W.  D.  Covington,  A.  K.  Wilkinson,  and  J.  O.  Vooe- 
HEis,  for  Insurance  Co. 

H.  H.  Cook,  P.  M.  Estes,  M.  P.  Estbs,  and  B.  H. 
Cbockett,  for  Coleman. 

H.  P.  PiGUBRs,  for  McAdams. 
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Mr.  Jitstice  Neil,  after  making  the  foregoing  state- 
nent  of  facts,  delivered  the  opinion  of  the  Court. 

1.  The  assignment  of  error  filed  by  counsel  for  Mr. 
Coleman  on  the  action  of  the  chancellor  in  setting  aside 
*he  first  verdict  is  overruled.  The  court  of  chancery 
appeals  found  that  the  matters  involved  in  that  verdict 
were  fairly  debatable  on  the  evidence,  and,  the  chancel- 
lor having  set  aside  the  verdict  on  the  ground  that  it 
was  not  sustained  by  the  evidence,  the  order  upon  that 
subject  cannot  be  disturbed  here.  Bough  v.  Railroad, 
98  Tenn.,  119,  121, 122,  38  S.  W.,  433. 

2.  As  to  the  construction  of  the  contract : 

It  is  observed  upon  a  perusal  of  the  original  contract 
that  it  does  not  in  terms  fix  the  duration  of  the  agency. 

Assuming  that  the  company  had  by  reason  of  this  fact 
the  right  to  discharge  its  agent,  Coleman,  at  pleasure, 
without  assigning  any  reason,  rested  upon  his  want 
of  faithfulness  or  efficiency,  does  it  follow  that  he  for- 
feited his  interest  in  the  renewal  premiums?  A  solu- 
tion of  this  question  depends  upon  the  nature  of  that 
interest.  This  must  be  determined  from  the  contract 
itself,  with  its  amendments  and  the  practical  construc- 
tion, afforded  by  the  conduct  of  the  parties  in  respect 
thereof.  It  will  be  perceived,  upon  an  attentive  examina- 
tion of  the  contract  and  amendments,  that,  although 
there  is  an  indication  here  and  there  to  the  contrary, 
the  general  agent's  commission  on  first  premiums  and 
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his  percentage  on  renewal  premiums  are  both  regarded 
in  the  light  of  compensation  to  him  for  his  services  in 
obtaining  policies  for  the  company  and  thereby  build- 
ing up  its  business.  This  is  especially  noticeable  in  the 
amendments  or  additions.  In  the  second  of  these  no  disr 
tinction  is  made  between  the  two  kinds  of  commissions, 
except  in  the  amount.  Each  is  referred  to  as  equally 
the  right  of  the  general  agent.  The  same  is  true  of  the 
third  amendment,  and  of  the  fourth,  and  of  the  seventh. 
The  general  purpose  is  further  evidenced  by  the  re- 
quirement in  the  tenth  amendment  that  Coleman  shall 
allow  to  his  subagents  seventy-five  per  cent,  of  "first 
year's  commissions."  There  is,  indeed,  a  clause  in  the 
body  of  the  original  contract  wherein  the  general  agent's 
interest  in  the  renewals  is  referred  to  as  "a  collection 
fee,''  and  the  same  term  is  used  in  the  sixth  amendment; 
but  this  characterization  is  overborne  by  the  terms  of 
the  other  amendments  already  referred  to,  by  the  fact 
that  the  expense  of  collecting  the  renewal  premiums 
was  only  one  per  cent.,  and  by  the  course  of  dealing  be- 
tween the  parties,  their  understanding  of  it,  and  their 
mutual  treatment,  as  set  forth  in  the  statement,  supra, 
to  the  effect  that  both  parties  understood  that  the  general 
agent,  in  sacrificing  the  greater  part  of  the  first  year's 
commissions  to  the  subagents,  was  not  only  greatly 
augmenting  the  company's  business,  but  was  building 
up  for  himself  an  estate  in  the  renewals.  Under  the 
terms  of  the  contract  the  company  can  itself  collect  the 
renewal  premiums,  or  require  the  general  agent  to  col- 
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lect  them.  In  case  he  should  collect  them,  his  interest 
in  the  renewals  should  be  sufficient  to  guarantee  the  ser- 
vice. He  could  claim  no  extra  compensation.  In  case 
the  company  should  itself  collect  the  renewals,  it  was 
not  contemplated  that  the  general  agent  would  thereby 
lose  his  interest  therein. 

The  company  would  have  no  right,  by  a  discharge  of 
the  agent  arbitrarily  and  without  cause,  to  forfeit  and 
take  to  itself  his  earnings,  stored  up  in  the  renewals. 
A.  forfeiture  was  provided  for,  under  a  discharge  for 
cause,  in  the  last  paragraph  of  the  original  contract. 
This  would,  itself,  under  the  rule,  ^^Expressio  unius  ex- 
chmo  alterius/^  preclude  a  forfeiture  on  any  other 
grpund.  There  is,  indeed,  a  provision  in  the  contract 
that,  upon  the  termination  of  the  contract  at  any  time, 
the  company  had  the  right  "to  transfer  the  business"  of 
the  agent  to  any  person  it  may  choose ;  but  this  by  no 
means  includes  rights  of  property  and  interest  in  renew- 
als already  accrued,  but  merely  the  transfer  of  the  agen- 
cy. The  forfeiture  of  rights  is  provided  for  only  in  the 
last  paragraph,  referred  to,  of  the  original  contract. 

So,  the  contract  being  without  a  provision  for  specific 
fault  of  the  agent,  such  termination  would  not  result 
in  a  forfeiture  of  liis  interest  in  the  renewals,  and  he 
would  be  entitled  to  a  judgment  for  the  value  thereof, 
to  be  ascertained  through  appropriate  evidence. 

We  do  not  think  the  question  arises  as  to  whether 
defendant  Coleman  had  an  agency  or  power  coupled 
with  an  interest,  and  we  need  not  concern  ourselves 
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with  the  inquiry  whether  the  company  could  discharge 
him  because  of  such  power  or  agency.  He  had  an  inter- 
est, certainly,  in  the  renewal  premiums;  but  his  power 
to  collect  depended  wholly  upon  whether  the  company 
would  place  them  in  his  hands  for  collection.  It  could 
do  so,  but  was  not  bound  to  do  so;  nor  could  its  fail:r'> 
or  refusal  in  this  regard  deprive  him  of  his  interest.  The 
interest  was  his  property,  and  the  company  held  it  for 
him.  He  could  lose  it  only  under  the  grounds  of  for- 
feiture contained  in  the  contract,  already  adverted  to. 

Thus  far,  in  discussing  the  contract,  we  have  assumed 
that  it  contained  no  provisions  giving  to  the  agency  a 
specific  duration  or  limit  of  time.  The  court  of  chan- 
cery appeals,  however,  as  we  understand  their  opinion, 
hold  that  the  tenth  amendment  to  the  contract  extended 
the  whole  contract  to  December  31,  1905.  We  do  not 
wish  to  descend  into  the  particulars  of  the  excellent 
argument  upon  the  subject  contained  in  the  opinion 
of  the  court  referred  to.  It  suffices  to  say  that  we  think 
the  conclusion  reached  is  sound ;  but  we  do  not  think  the 
fundamental  question  in  the  case,  concerning  the  inter- 
est of  Coleman  in  the  renewal  premiums,  is  at  all  af- 
fected thereby,  since  the  true  inquiry  arising  is  whether 
he  gave  just  cause  for  his  discharge  and  thereby  for- 
feited the  renewals. 

In  stating  the  foregoing  conclusions,  we  have  not 
deemed  it  necessary  to  refer  to,  or  quote  from,  the  au- 
thorities cited  to  us,  because  every  such  case  must  at 
last  turn  upon  the  language  of  the  contract  under  con- 
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struction,  and  the  practical  construction  given  thereto 
by  the  parties  themselves,  where  there  are  facts  avail- 
able for  the  latter  purpose.    We  have,  however,  exam- 
ined the  cases  referred  to,  and  others  {Phoenix  Mut. 
L.  Ins.  Co.  V.  HollowQy,  51  Conn.,  311,  50  Am.  Rep.,  21 ; 
Lewn*  V.  Atlas  Mut.  L.  Ins.  Co.,  61  Mo.,  534 ;  Netvootnh 
V.  Imperial  Life  Ins.  Co.    [C.  C],  51  Fed.,  725;  Mac- 
Oregor  v.  Union  lAfe  Ins.  Co.,  121  Fed.,  493,  57  C.  C. 
A.,  613;  Spauldmg  v.  'N.  Y.  Life  Ins.  Co.,  61  Me.,  329; 
Frankel  v.  Mick.   Mut.  L.  Ins.  Co.,  158  Ind.,  304,  62 
N.    E.,   703;  Mills  v.  Union  Central  IJfe  Ins.  Co.,  77 
Miss.,  327,  28  South.,  954,  78  Am.  St  Rep.,  522;  Burle 
son  V.  Northwestern  Mut.  Ins.  Co.,  86  Cal.,  342,  24  Pac. 
1064 ;  Park  &,  Iverson  v.  Piedmont,  etc.,  Ins.  Co.,  48  Ga. 
601;  Stier  v.  Imperial  Life  Ins.  Co.  [C.  C],  58  Fed. 
843 ;  Jacobson  v.  Conn.  Mut.  L.  Ins.  Co.,  61  Minn.,  330 
63  N.  W.,  740;  Insurance  Co.  v.  Williams,  91  N.  C,  69 
49  Am.  Rep.,  637;  Ballard  v.  Insurance  Co.,  119  N.  C. 
182,  25  S.  E.,  867;  Stagg  v.  Insurance  Co.,  77  U.  S.,  589 
19  L.  Ed.,  1038),  some  of  which  favor  the  conclusion  we 
have  reached,  and  some  of  which  are  adverse  thereto 
in  a  general  way ;  but  in  each  of  them  the  contract  com 
mented  upon  and  construed  had  in  it  something  differ 
ent  from  the  controlling  features  which  we  have  found 
in  the  contract  before  as  in  the  present  litigation. 

3,  We  do  not  think  that  damages  claimed  for  breach 
of  the  provisions  contained  in  the  last  amendment  to 
the  contract  are  remote  or  too  speculative  for  allowance. 
The  kind  of  damages  sustained,  the  loss  of  commissions. 
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was  clearly  within  the  contemplation  of  the  parties. 
They,  therefore,  cannot  be  treated  as  remote.  They  are 
not  so  speculative  as  that  they  cannot  be  ascertained. 
It  can  be  shown,  from  the  transactions  of  the  agent  who 
succeeded  Coleman,  what  was  accomplished  by  him  be- 
tween the  date  of  Coleman's  discharge  and  December 
31,  1905,  in  respect  of  the  class  of  contracts  covered  by 
the  amendment  referred  to.  This  class  of  facts  can  be 
supplemented  by  evidence  as  to  the  efficiency,  or  the 
contrary,  of  Mr.  Coleman  as  a  general  agent,  and  proper 
deductions  may  be  made  for  the  exi)€nses  that  would  be 
incurred  in  procuring  policies  of  the  kind  referred  to 
during  the  period  mentioned.  In  this  manner  the 
amount  of  the  original  commissions,  and  his  interest  in 
renewals  that  would  have  arisen  under  the  class  of  con- 
tracts  above  mentioned,  and  their  value,  can  be  estima- 
ted. The  point  is  fully  covered  by  the  following  author- 
ities: Wells  V.  Ncutn  Life  Asa'n  of  Hartford,  39  C.  O. 
A.,  436,  99  Fed.,  222,  53  L.  R.  A.,  33,  and  note  in  latter 
volume  on  pages  76  and  77,  and  cases  cited;  Dennis  v. 
M(ut field,  10  Allen  (Mass.),  138;  Aetna  Life  Ins.  Co. 
V.  Nexsen,  84  Ind.,  347,  43  Am.  Rep.,  91;  Hitchcock  v. 
Supreme  Tent,  etc.,  100  Mich.,  40,  58  N.  W.,  640,  43  Am. 
St.  Rep.,  423;  Lewis  v.  Atlas  Mut.  L.  Ins.  Co.,  supra; 
Baglej/  v.  Smith,  10  N.  Y.,  489,  61  Am.  Dec.,  756;  MtieU 
ler  V.  Bethesda  Mineral  Spring  Co.,  88  M'ich.,  390,  50  N. 
W.,  319;  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101 
N.  Y.,  206,  4  N.  E.,  264,  54  Am.  Rep.^  676.    And  see 
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Emerson  v.  Pacific  Coast  &  X.  Packing  Co.  (Minn.)| 
104  N.  W.,  573, 1  L.  R  A.  (N.  S.),  445. 

We  are  of  opinion  that  the  decree  of  the  court  of  chan- 
cery appeals  was  correct,  reversing  the  action  of  the 
chancellor  on  the  second,  third,  and  fourth  issues  above 
copied  The  decree  of  the  court  of  chancery  appeals, 
remanding  the  cause  to  the  chancery  court  of  Davidson 
county  for  trial  on  these  issues  and  issue  No.  1,  is  there- 
fore affirmed. 

There  were  certain  issues  filed  by  the  defendant  in  the 
court  below  which  were  not  acted  on.  It  may  be  proper 
to  say  that  the  matter  of  those  issues  may  be  presented 
under  the  four  issues  above  mentioned ;  that  is,  in  deter- 
mining whether  Coleman  was  properly  discharged  by 
the  company.  The  four  issues  which  are  copied  above 
are  really  those  which  determine  the  controversy  in  its 
several  branches,  as  is  apparent  from  the  discussion 
above  appearing. 

We  affirm  the  decree  of  the  court  of  chancery  api)eals, 
reversing  the  decree  of  the  chancellor  and  remanding 
the  cause  for  a  new  trial,  as  above  indicated. 

Coleman  will  pay  so  much  of  the  costs  of  the  appeal 
as  are  incident  to  bringing  up  for  examination  the  first 
verdict.  All  of  the  other  costs  of  the  appeal  will  be  paid 
by  the  complainant  insurance  company.  The  costs  of 
the  chancery  court  will  be  disposed  of  as  may  hereafter 
be  decreed  by  the  chancellor  upon  the  final  hearing  of 
the  cause. 

The  decree  of  the  court  of  chancery  appeals,  dismiss- 
ing the  bill  as  to  W.  Q.  McAdams,  is  af&rmed. 
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Marion  Manufacttjeing  Company  v.  R.  G.  Buchanan 

et  tix. 

'{Nashville.     December  Term,  1906.) 

1.  ASSIGNMENTS  OF  EBROB.  For  failure  of  court  of  chancery 
appeals  to  find  certain  facte  cannot  be  considered  by  supreme 
court. 
An  assignment  of  error  that  the  court  of  chancery  appeals  erred  in 
failing  to  find  certain  facts,  which  it  had  not  even  been  requested 
to  embrace  in  supplemental  findings,  cannot  be  considered  by 
the  supreme  court     (Post,  p,  244.) 

8.  SALES.  Purchaser  cannot  resist  payment  for  defects  not  oom- 
municated  to  seller  of  a  machine,  when. 
Where,  under  a  contract  of  sale  of  machinery,  the  seller  could  not 
be  held  liable  for  a  breach  of  the  warranty  of  soundness  without 
notice  of  the  defects  and  an  opportunity  to  replace  the  defec- 
tive parts,  the  purchaser  cannot  resist  the  payment  of  the  pur- 
chase price  because  of  defects  not  communicated  to  the  seller 
until  after  the  destruction  of  the  machinery  by  fire.  (Post, 
pp.  244,  245.) 

8.  CONDITIONAL  SALES.  Loss  by  destruction  of  the  property 
must  fall  on  the  purchaser,  when.  " 
Where,  under  a  contract  of  conditional  sale  of  machinery,  complete 
and  absolute  by  delivery  of  the  machinery  to  the  purchaser,  the 
title  was  retained  in  the  seller  until  the  purchase  price,  uncon- 
ditionally promised,  should  be  paid  in  full,  the  loss  resulting 
'  from  the  destruction  of  the  machinery  by  fire,  without  the  neg- 
ligence of  either  party,  before  the  notes  for  the  purchase  price 
were  in  fact  executed,  must  fall  on  the  purchaser. 

Cases  cited  and  approved:  Houston  v.  Dyche,  Meigs,  76;  Gamb- 
ling V.  Read,  Meigs,  281;  Bank  v.  Vandyck,  4  Heisk.,  617;  Ma- 
chine Co.  V.  Cole,  4  Lea,  439;  Meagher  y.  Hollenberg,  9  Lea,  392; 
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Burnley  v.  Tufta,  66  Miss.,  48,  49;  Tufts  v.  Wynne,  45  Mo.  App., 
42;  Tufts  V.  Oriffln,  107  N.  C,  47;  Humeston  v.  Cherry,  23  Hun, 
141. 

Cases  cited  and  disapproved:  Grant  y.  United  States,  7  Wall.,  331; 
Jones  y.  Brewer,  79  Ala.,  454,  547;  Stone  y.  Walt,  88  Ala.,  599; 
Randall  y.  Stone,  77  Ga.,  601. 


FROM  WILLIAMSON. 


Api>eal  from  tlie  Chancery  Court  of  Williamson  Coun- 
ty.— John  Allison,  Chancellor. 

John  T.  Allsn^  for  complainant 
Eggleston  &  Eggleston,  for  defendants. 


Mr.  Justice  MoAlister  delivered  the  opinion  of  the 
Court. 

Complainant^  a  manufacturer,  brought  this  suit 
against  the  defendants  to  recover  the  purchase  price  of 
a  threshing  machine.  The  defendants  resist  the  right 
to  recover  ui>on  the  ground  that  the  machine  had  been 
consumed  by  fire  within  a  few  days  after  it  was  pur- 
chased, and  that  the  Are  originated  in  consequence  of  the 
defective  construction  of  the  machine.  Defendants  also 
resist  complainant^s  claim  upon  the  ground  that,  when 
they  purchased  the  threshing  machine,  complainant  re- 
tained title  thereto  until  the  purchase  money  should 
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be  paid  in  full,  and  that  when  the  machine  was  destroyed 
by  fire  the  sale  had  not  been  perfected  and  the  legal  title 
to  the  property  was  still  in  the  complainant. 

The  wife  of  defendant  R.  G.  Buchanan  is  also  sued, 
for  the  reason  that  she  bound  her  separate  estate  as  se- 
curity for  the  purchase  price  of  the  machine. 

The  chancellor  and  the  court  of  chancery  appeals 
overruled  the  contentions  of  defendants  and  pronounced 
a  decree  in  favor  of  the  complainant  for  the  sum  of 
1342.50,  amount  of  the  debt,  and  |34.25,  attorney's  fee^ 
together  w  ith  the  costs  of  the  cause.  The  decree  also  or- 
dered the  sale  of  the  separate  estate  of  Mrs.  Sallie  C. 
Buchanan,  the  wife,  for  the  payment  of  said  recovery. 
Defendants  again  appealed,  and  have  assigned  errors.  It 
should  have'  been  stated  that  a  cross  bill  was  filed  on 
behalf  of  the  defendants  against  the  complainant  for  the 
purpose  of  recovering  the  value  of  certain  machinery  and 
a  stack  of  wheat  straw  destroyed  by  said  fire  in  conse- 
quence of  the  negligence  of  complainant  in  furnishing  a 
defective  separator.  The  principal  controversy  waged 
on  the  record  was,  first,  whether  the  threshing  machine 
and  separator  were  defective;  and,  secondly,  if  so,  did 
the  fire  which  destroyed  the  machinery  result  from 
this  defect? 

The  facts  found  by  the  court  of  chancery  appeals  are 
that  on  the  13th  of  June,  1900,  defendants  ordered  from 
complainant  one  Leader  thresher,  33-inch  cylinder,  and 
48-inch  separator,  and  plain  stacker,  to  be  shipped  to 
Nashville,  Tennessee.    The  defendants  agreed  to  receive 
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said  machinery,  pay  the  freight  on  the  same,  and  exe- 
cute their  several  notes,  falling  due,  respectively,  in 
one,  t\\'o,  and  three  years,  for  the  sum  of  f  114  each,  with 
interest  from  date.  In  said  order,  the  defendant  Sallie 
C.  Buchanan  bound  her  separate  estate  to  secure  the 
payment  of  the  purchase  money  notes.  The  machinery 
was  shipped  about  the  15th  of  June,  1900,  and  was  re- 
ceived at  Nashville  by  the  defendant  Buchanan,  who 
paid  the  freight  on  the  same  and  carried  it  to  his  farm 
in  Williamson  county,  about  eight  miles  from  Franklin. 
One  Snow,  acting  for  the  complainant  company,  went 
with  the  defendant,  and  superintended  the  setting  of 
the  thresher  in  the  field,  and  started  it  in  operation. 

The  court  of  chancery  appeals  reports  that  the  thresh- 
er was  taken  out  on  Wednesday,  and  worked  on  by  Mr. 
Snow  until  the  next  day.  On  Friday  M'r.  Davis,  the 
agent  of  the  complainant  company,  visited  the  thresher, 
and  on  Saturday  Buchanan  and  wife  went  to  Nashville 
in  accordance  with  an  agreement  with  Davis  to  sign 
the  notes.  It  appears,  however,  that  Mr.  Davis  ^as  ab- 
sent,  and  the  matter  was,  not  closed  for  that  reason 
though  Buchanan  and  wife  went  to  Nashville  for  that 
purpose,  and  only  failed  to  sign  the  notes  and  complete 
the  contract  according  to  the  order  for  the  reason  Davis 
was  not  there. 

The  court  of  chancery  appeals  finds  that  the  machin- 
ery had  been  actually  delivered  to  the  defendants,  set  up 
by  an   agent  of  the  complainant  company,  and  started 
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in  operation.  The  court  of  chancery  appeals  reports 
that  within  4^^  days  after  the  machinery  was  delivered 
it  was  destroyed  by  fire.  The  particular  defect  averred 
in  the  answer  which  caused  the  destruction  of  the  ma- 
chinery was  in  the  construction  of  the  beaters  in  the 
separator.  These  beaters  are  cylinders,  two  in  number, 
which  are  placed  in  the  body  of  the  separator,  back  of 
the  main  cylinder,  and  the  ends  of  these  cylinders  are 
located  in  the  metal  bearings  in  which  they  revolve. 
The  defect  complained  of  is  that  there  were  spaces  be- 
tween the  ends  of  the  main  body  of  the  cylinder  and  the 
sides  of  the  separator,  and  that  these  spaces  should 
have  been,  but  were  not,  protected  by  shields  of  metal, 
leather,  or  some  other  substance,  and  it  was  claimed 
that  on  account  of  the  defect  in  not  protecting  the  ends 
of  these  cylinders  by  shields,  so  as  to  keep  out  the  straw 
and  prevent  it  from  wrapping  around  the  ends  of  the 
cylinder,  Are  was  thus  generated,  from  the  effects  of 
which  this  machine  was  destroyed. 

The  court  of  chancery  appeals  finds  there  is  evidence 
in  the  record  tending  to  show  that  the  ends  of  these 
cylinders  were  protected  by  shields,  and  that  there  is 
also  evidence  tending  to  show  that  they  were  not  so  pro- 
tected. That  court,  however,  finds  the  weight  of  the 
evidence  shows  they  were  not  so  protected,  and  to  this 
extent  were  defective,  as  it  allowed  the  straw  to  accum- 
ulate around  these  ends,  and  thus  clog  and  impede  the 
operation  of  the  cylinders. 

The  court  of  chancery  appeals,  however,  after  a  full 
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discussion  of  the  evidence,  reports  that  the  fire  which 
destroyed  the  machinery  was  not  caused  by  this  defect. 
Said  that  court : 

"Without  reasoning  the  matter,  further,  we  are  un- 
able to  see  that  the  weight  of  the  evidence  shows  that 
the  fire  originated  from  the  defect  complained  of,  and 
we  are  not  satisfied  that  the  weight  of  the  evidence  does 
SO  show,  but  to  our  minds  it  is  a  mere  conjecture.  And 
therefore  we  are  unable  to  conclude  and  find  that  the  fire 
was  caused  by  the  negligence  of  the  complainant  and  by 
reason  of  the  defective  machinery  furnished  by  them." 

The  court  of  chancery  appeals  reports  that  it  is  un- 
able  to  find  that  the  destruction  of  this  property  was 
the  result  of  the  negligence  of  either  party.  The  legal 
question  then  presented  is :  The  machinery  having  been 
destroyed  under  this  state  of  facts,  upon  whom  does  the 
loss  fall?  The  court  of  chancery  appeals  approved  the 
rule  on  this  subject  thus  formulated  in  the  Am.  &  Eng. 
Encyc.  of  Law  (volume  6,  p.  455) : 

"Where  personal  property  is  sold  and  delivered  to  the 
vendee  under  an  agreement  that  the  title  is  to  remain 
in  tho  vendor  until  payment,  the  loss  or  destruction  of 
the  property  while  in  the  possession  of  the  vendee  be- 
fore payment,  even  without  his  fault,  does  not  relieve 
him  from  the  obligation  to  pay  the  price." 

The  following  cases  are  cited  for  the  text:  Burnley 
v.  Tufts,  66  Miss.,  48,  5  South.,  627,  14  Am.  St.  Rep., 
540;  Tufts  v.  Wynne,  45  Mo.  App.,  42;  Tufts  v.  Oriffin, 
107  N.  C,  47, 12  S.  E.,  68,  10  L.  R.  A.,  526,  22  Am.  St. 
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Rep.,  863;  Planters^  Bank  v.  Van  Dt/cJc^  4  Heisk. 
(Tenn.),  617. 

Counsel  for  defendant  reassigus  in  this  court  the 
same  errors  assigned  in  the  court  of  chancery  appeals 
to  the  decree  of  the  chancellor,  with  the  additional  as- 
signment that  the  court  of  chancery  appeals  erred  in 
failing  to  find  that  the  defect  in  the  thresher  caused  the 
fire.  Counsel  then  reargues  the  facts  and  points  out  cer- 
tain evidence  which  is  not  found  in  the  report  of  the 
court  of  chancery  appeals,  nor  was  that  court  requested 
to  embrace  it  in  supplemental  findings.  The  argument 
is  able,  but  we  are  precluded  from  considering  it 

Counsel  further  insists: 

"Under  the  warranty  that  said  machine  was  to  be  of 
good  material  and  of  good  workmanship,  suitable  for 
the  business,  defendants  could  not  be  forced  to  accept 
said  machine  and  settle  for  it  until  it  came  up  to  the 
warranty,  and  they  would  have  the  right  to  return  the 
machine  as  soon  as  they  found  out  the  danger  of  using 
the  machine  in  this  defective  condition ;  that  is,  as  soon 
as  they  ascertained  that  it  did  not  come  up  to  the  war- 
ranty. They  would  have  this  right,  even  after  settle- 
ment in  full.  It  would  seem  they  would  have  a  better 
right  before  settlement  to  refuse  payment  until  the  com- 
plainant had  furnished  and  supplied  them  with  a  ma- 
chine that  was  not  defective  and  dangerous.^' 

As  already  stated,  the  court  of  chancery  appeals  re- 
ported that  said  machine  was  defective  in  respect  of  the 
beaters  or  cylinders  in  the  separator,  but  under  the  con- 
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tract,  before  the  manufacturing  company  could  be  held 
liable  for  a  breach  of  this  warranty,  they  must  have 
notice  of  it  and  an  opportunity  to  replace  the  defective 
parts.  When  the  machine  was  destroyed,  no  such  defect 
had  been  complained  of  by  the  defendants,  and  hence 
the  complainant  company  had  no  opportunity  to  repair 
the  defect.  The  only  question  presented  on  this  record 
is  whether  the  loss  of  the  machinery  by  fire  must  fall 
on  the  complainant  op  on  the  defendants.  The  court 
of  chancery  appeals  has  found  that  the  defect  now  com- 
plained of  in  the  machinery  did  not  cause  the  fire,  and 
the  whole  question  is  resolved  into  a  question  of  liability, 
to  be  settled  by  the  contract  between  the  parties  and 
the  status  'of  the  machinery  at  the  date  of  the  fire. 

The  court  of  chancery  appeals  finds  that  the  machin- 
ery had  been  actually  delivered  to  the  defendants,  and 
that  the  defendants  had  offered  to  comply  with  the  terms 
of  the  contract  by  the  execution  of  the  notes,  and  had 
gone  to  Nashville  for  that  purpose  but  were  prevented 
from  executing  the  notes  by  reason  of  the  absence  of 
one  Davis,  agent  of  the  complainant  company.  As 
already  stated,  by  virtue  of  the  order  given  for  the  ma- 
chinery by  the  defendants  and  its  acceptance  by  the 
complainant,  the  title  to  the  machine  was  reserved  to 
the  company  until  the  purchase  price  should  be  fully 
paid. 

Counsel  for  defendants  assigns  as  error  the  decree  of 
the  court  of  chancery  appeals  in  holding  the  defendants 
liable  to  pay  for  said  machinery,  especially  as  the  title 
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remained  in  complainant^  with  full  authority  to  repos- 
sess itself  of  said  machinery  in  view  of  certain  contin- 
gencies contained  in  the  contract  It  is  argued  that  the 
contract  was  executory,  and  that  defendant  had  not  ex- 
ecuted notes  for  the  payment  of  the  machinery,  ajid  had 
not  mortgaged  the  same  as  security  for  the  notes,  as 
required  by  the  contriEict.  Counsel  relies  for  the  prin- 
ciple of  law  invoked  on  Mechem  on  Sales^  634,  635,  as 
follows : 

"The  question  of  the  effect  of  the  accidental  destruc- 
tion of  the  property  before  it  was  fully  paid  for  has 
also  given  rise  to  decisions  apparently  in  conflict.  The 
true  rule,  however,  would  seem  to  be  that  the  loss  fol- 
lows the  title.  Hence,  in  the  case  of  the  conditional 
contract  to  sell,  where  no  title  passed  until  payment  in 
full,  the  loss,  unless  otherwise  provided  by  the  contract, 
would  fall  upon  the  party  agreeing  to  sell.^' 

Counsel  also  cites  Binhop  v.  Minderhout  &  Nichols, 
128  Ala.,  162,  29  South.,  11,  52  L.  R.  A.,  395,  86  Am. 
St.  Rep.,  134.  In  that  case  it  appeared  that  Minder- 
hout &  Nichols  sold  to  the  defendant  Bishop  a  piano, 
for  which  the  latter  executed  notes  in  payment.  These 
notes  each  stipulated  that  the  piano  should  remain  the 
property  of  the  sellers,  subject  to  their  direction,  until 
said  notes  were  paid  in  full.  The  piano  was  delivered 
at  the  time  of  the  sale  into  the  possession  of  the  defend- 
ant Before  the  note  sued  on  fell  due  on  the  19th  of 
August,  1898,  the  piano  was  destroyed  by  fire  without 
the  fault  or  negligence  of  the  defendant    The  court  held 
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that  the  loss  must  fall  on  the  purchaser.  The  court  in 
its  opinion  referred  to  the  text  of  the  Am.  and  Eng. 
Encyc.  (volume  6,  p.  445),  already  quoted,  which  an- 
nounces the  contrary  rule,  and  cites  cases  from  Mis- 
sissippi, Missouri,  North  Carolina,  and  Tennessee  to  sus- 
tain the  text.  The  court,  however,  stated  that  that  rule 
did  not  prevail  in  the  State  of  Alabama.  ^The  common 
law  fixed  the  risk  where  the  title  resides."  1  Benj.  on 
Sales,  sec.  319 ;  Jones  v.  Brewer,  79  Ala.,  547 ;  Orant  v. 
United  States,  7  Wall.  (U.  S.),  331,  19  L.  Ed.,  194. 
In  Stone  v.  Wait,  88  Ala.,  599,  7  South.,  117,  it  was 
held : 

"Under  an  executory  contract  for  the  sale  of  a  stock 
of  goods  at  a  price  to  be  ascertained  on  taking  an  in- 
ventory, one-half  to  be  paid  in  cash,  the  purchaser's  note 
given  for  the  residue,  and  the  title  retained  by  the  seller 
until  these  stipulations  are  complied  with,  if  the  goods 
are  accidentally  destroyed  by  fire,  after  the  inventory 
has  been  taken  and  the  key  of  the  store  delivered  to  the 
purchaser,  but  before  the  necessary  calculations  have 
been  made  to  ascertain  the  price,  before  any  cash  pay- 
ment has  been  made,  and  before  the  purchaser's  note 
haa  been  given,  the  loss  falls  on  the  seller,  and  he  can- 
not recover  the  stipulated  price,  nor  the  money  deposited 
by  the  purchaser  as  a  forfeit,  but  is  excused  from  the 
performance  of  his  contract,  and  the  purchaser  cannot 
recover  the  forfeit  deposited  by  him." 

Said  the  court,  through  Clopton,  J.: 

"Generally  the  law  fixes  the  loss  on  the  party  in 
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whom  the  title  resides.  Jones  v.  Breiver,  79  Ala,,  454; 
Grant  v.  United  States,  7  Wall.  (U.  S.),  331,  19  L.  Ed., 
194.  When  personal  chattels  are  sold  on  condition  that 
the  seller  retains  title  until  paid  for  and  possession  is 
delivered,  the  buyer  may  sell  his  interest,  subject  to  this 
right  of  the  vendor.  The  title  does  not  vest  in  the  buyer 
until  performance  of  the  condition,  and,  until  it  does 
pass,  the  risk  of  loss  remains  in  the  seller.  1  Benj.  on 
Sales,  sees.  425,  427.^' 

A  contrary  rule  was  announced  by  the  supreme  court 
of  North  Carolina,  in  Tufts  v.  Oriffin,  12  S.  E.,  68,  10 
L.  R.  A.,  526,  22  Am.  St.  Rep.,  863,  in  which  it  was 
held  that  the  destruction  by  fire  before  the  maturity  of 
a  note  given  for  the  purchase  price  of  chattels,  which 
have  been  delivered  to  the  vendee  upon  condition  that 
the  title  shall  remain  in  the  vendor  until  such  note  is 
paid,  will  not  cancel  the  maker's  liability  thereon.  The 
supreme  court  of  Mississippi,  in  Burnley  v.  Tufts,  66 
Miss.,  49,  5  South.,  627,  announced  the  same  rule.  The 
court  therein  said :  "Burnley  unconditionally  and  abso- 
lutely promised  to  pay  a  certain  sum  for  the  property, 
the  possession  of  which  he  received  from  Tufts.  The 
fact  that  the  property  has  been  destroyed  while  in  his 
custody  and  before  the  time  for  the  payment  of  the  note 
last  due,  on  payment  of  which  his  right  to  the  legal 
title  of  the  property  would  have  accrued,  does  not  re- 
lieve him  of  payment  of  the  price  agreed  on.  He  got 
exactly  what  he  contracted  for,  viz.,  the  possession  of 
the  property  and  the  right  to  acquire  an  absolute  title 
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by  payment  of  the  agreed  price.  The  transaction  was 
something  more  than  an  executory  conditional  sale.  The 
seller  had  done  all  he  was  to  do,  except  to  receive  the 
purchase  price.  The  purchaser  had  received  all  that  he 
was  to  receive  as  the  consideration  of  his  promises  to 
pay.  The  inquiry  is  not  whether,  if  he  had  foreseen  the 
contingency  which  has  occurred,  he  would  have  provid- 
ed against  it,  nor  whether  he  might  have  made  a  more 
prudent  contract^  but  it  is  whether  by  the  contract  he 
has  made  his  promise  ■  absolute  or  conditional.  The 
contract  was  a  lawful  one,  and,  as  we  have  said,  imposed 
upon  the  buyer  an  absolute  obligation  to  pay.  To  re- 
lieve him  from  this  obligation,  the  court  must  make  a 
new  agreement  for  the  parties,  instead  of  enforcing 
the  one  made,  which  it  cannot  do." 

But  the  supreme  court  of  Georgia,  in  Randall  v.  Stone 
d  Co.,  77  Qa.,  501,  has  taken  a  different  view.  It  was 
held  as  follows: 

"A  note  given  for  the  purchase  money  of  an  engine 
and  boiler,  contained  the  following  clause:  *It  is  fur- 
thermore the  express  condition  of  the  delivery  of  said 
engine  and  boiler  to  .me  that  the  title,  ownership,  or 
possession  does  not  pass  from  said  O.  M.  Stone  &  Co. 
until  this  note  and  interest  is  paid  in .  full,  and  they 
may  take  possession  of  said  engine  and  boiler,  and  sell 
the  same  for  my  account,  at  any  time,  in  case  this  note 
is  not  promptly  paid,  in  which  case  I  hold  myself  liable 
for  any  and  all  loss  or  damage  caused  by  any  ftiilure 
to  meet  this  note.'    The  engine  and  boiler  were  destroy- 
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ed  by  fire  in  the  actual  possession  of  the  defendant, 
but  before  the  maturity  of  the  note  or  contract.  Held, 
that  the  title  remained  in  the  vendors,  and  the  loss  fell 
on  them ;  and  a  charge  to  the  contrary  was  erroneous." 

In  Humcston  v.  Cherry,  23  Hun  (N.  Y.),  141,  it  was 
held: 

"Where,  on  a  sale  of  a  pair  of  horses^  title  was  to 
remain  in  the  vendor  until  payment,  and  the  vendee 
assumed  control  of  the  horses,  though  they  remained 
in  the  vendor's  stable  and  one  of  the  horses  died,  it 
was  held  that  the  loss  fell  on  the  vendee." 

In  this  State,  however,  the  rule  that  the  loss  must 
fall  on  the  purchaser  has  apparently  been  announced  in 
Planters^  Bank  v.  Van  Dyck,  in  4  Heisk.,  617.  It  was 
held,  on  a  sale  of  negroes  "by  a  trustee  under  a  trust 
to  pay  debts,  without  bill  of  sale,  but  with  delivery, 
and  a  subsequent  sale  by  parol,  with  delivery,  to  a  third 
person,  the  first  purchaser  retaining  the  title  until  price 
paid,  they  being  emancipated  in  the  hands  of  the  second 
purchaser  by  act  of  law  and  before  payment  of  the  price, 
that  the  loss  fell  upon  the  second  purchaser;  the  reten- 
tion of  title  operating  as  a  lien."    Said  Judge  Turney : 

"The  stipulation  in  the  article  of  sale  that  the  title 
to  the  slaves  should  remain  in  the  vendor  until  the  pur- 
chaser should  pay  the  debt  due  to  complainant  was 
nothing  more  than  a  lien  retained,  a  provision  for  secur- 
ity. By  the  sale  and  delivery,  the  purchaser  had  ac- 
quired such  title  and  interest  in  the  slaves  as  could 
at  the  instance  of  the  vendor  only  have  been  enforced 
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by  suit  in  chancery  having  for  its  object  a  specific  per- 
formance of  the  undertaking  to  pay  the  debt.  Other 
creditors  of  the  purchasers  could  have  enforced  such 
performance  and  have  applied  any  surplus  to  the  extin- 
guishment of  debts  due  to  them.  The  possession,  use, 
and  profits  of  the  property  had  passed  from  vendor  to 
purchaser.  The  vendor  was  not  authorized  to  exercise 
any  act  of  ownership  or  control.  His  only  interest  was 
an  equitable  one.'' 

We  are  of  opinion  the  true  rule  is  that  the  loss  must 
fall  on  the  purchaser:  First.  Because  his  promise  to 
pay  the  purchase  price  of  the  machinery  was  uncondi- 
tional. The  machinery  had  been  actually  delivered,  and 
was  being  used  by  the  defendant.  There  was  no  pro- 
vision in  the  contract  that  the  purchaser  was  to  be  re- 
leased from  the  payment  of  the  price  in  the  event  the 
machinery  was  destroyed  by  fire  before  payment  of  the 
purchase  money  notes.  The  retention  of  title  in  the 
vendor  was  a  mere  security  for  the  payment  of  the  price. 
Second.  The  purchaser  should  sustain  the  loss,  because 
the  machinery  passed  under  his  dominion  and  control, 
and,  if  the  rule  were  otherwise,  the  purchaser  would 
have  no  incentive  to  take  care  of  the  property.  This 
rule,  moreover,  is  in  accord  with  the  policy  of  this  State 
in  dealing  with  conditional  sales.  In  Meagher  v.  Hollen- 
hurg,  9  Lea  (Tenn.),  392,  it  appeared  that  a  married 
woman  contracted  with  a  dealer  for  the  purchase  of 
a  piano,  and  signed  an  instrument  of  writing  by  which 
she  acknowledged  receipt  of  the  piano  at  a  certain 
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yalaation,  with  right  to  the  use,  and  agreed  to  purchase 
it  by  monthly  installments  of  a  given  sum,  etc.;  title 
being  retained  by  the  dealer  until  the  payments  were 
made  in  full,  with  the  right  on  his  part  to  resume  pos- 
session in  default  of  payments  as  stipulated  and  in 
certain  other  contingencies,  the  payments  in  that  event 
to  be  in  full  for  the  use  of  the  piano  at  the  rate  of  the 
monthly  installments  of  purchase  money.  This  court 
held:   , 

"The  contract  was  not  one  of  renting  with  the  liberty 
of  purchase.  It  was  clearly  a  saJe  and  purchase  of 
the  piano  at  a  fixed  price,  to  be  paid  in  monthly  install- 
ments of  not  less  than  ten  dollars.  The  title  was  re- 
tained by  the  vendor  until  the  purchase  money  was 
paid.  Such  a  conditional  sale  is  well  known  to  our 
law  and  valid.  Houston  v.  Dyche,  Meigs  (Tenn.),  76, 
33  Am.  Dec.,  130.  In  such  a  case  the  vendor  may,  by 
virtue  of  his  l^al  title,  recover  possession  of  the  prop- 
erty at  law  after  breach  of  the  terms  of  the  contract 
by  the  vendee,  or  in  equity  enforce  the  payment  of  the 
purchase  money  by  a  sale  of  the  chattel.  Oambling  v. 
Read,  Meigs  (Tenn.),  281.  If  the  purchaser  had  con- 
veyed any  portion  of  the  purchase  money,  his  interest 
in  the  property  would  enable  him  to  resort  to  a  court 
of  equity  after,  and  in  a  proper  case  before,  a  recovery 
at  law  by  a  vendor  for  an  adjustment  of  the  relative 
rights  of  the  parties.  The  present  contract  undertakes 
to  give  the  vendor,  in  default  of  regular  payments  by 
the  vendee  and  in  other  cases  specified,  the  right  to 
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resume  possession.  Such  a  stipulation  would  not  change 
the  nature  of  the  contract  nor  alter  the  relative  rights 
of  the  parties."  Binger  Mdchine  Co.  v.  Cole,  4  Lea 
(Tenn.),  438,  40  Am.  Rep.,  20. 

In  the  latter  case  it  was  held  a  similar  contract  was 
not  a  renting  of  the  machine,  but  a  sale  of  it,  with  a 
reservation  of  the  title  to  the  piano  as  security  for  pay- 
ment of  the  price. 

We  are  therefore  of  opinion  that  in  the  case  now  be- 
ing decided  there  was  an  absolute  sale  of  the  thresh- 
ing machine  to  the  defendants,  that  the  sale  had  been 
consummated  and  was  complete  at  the  date  of  the  fire, 
and  the  retention  of  title  in  the  vendor  was  intended 
as  a  mere  security  for  the  payment  of  the  purchase 
money.  The  destruction  of  the  machinery  by  fire  be- 
fore  the  maturity  and  payment  of  the  purchase  price 
is  a  loss  that  must  fall  on  the  purchaser.  The  decrees 
of  the  chancellor  and  the  court  of  chancery  appeals 
are  therefore  afftrmed. 
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Mbs.  M.  a.  Marshall  v.  Nashville  Railway  &  Light 

Company.* 

{Nashville.     Decraiber  Term,  1906.) 

1.  COMMON  OARBIEBS.    Liability  of,  for  injozy  to  person  rid- 
ing on  complimentary  pass. 

A  street  railway  company,  carrying  one  to  whom  it  has  issued  a 
complimentary  pass  which  provides  that  the  holder  shall  ride  on 
the  cars  of  the  company  at  his  own  risk,  occupies  as  to  such 
person  the  position  of  a  mandatary  and  not  that  of  a  common 
carrier,  and  is  liable  to  such  person  only  where  injury  to  him 
is  caused  by  its  willful,  reckless,  wanton  or  gross  negligence. 

Cases  cited  and  approved:  Kirtland  v.  Montgomery,  1  Swan,  452; 
Coward  v.  Railroad,  16  Lea,  225;  Railway  Co.  v.  Adam,  192  U. 
S.,  440;  Boering  v.  Railroad,  193  U.  S.,  442;  Duncan  v.  Railroad, 
113  Fed.,  508;  Muldoon  v.  Railroad,  7  Wash.,  528. 

2.  SAME.    No  consideration  for  pass,  when. 

There  is  no  consideration  for  a  pass  given  by  a  carrier  to  one,  in 
view  only  of  the  fact  that  he  is  a  member  of  a  city  police  force. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
— John  W.  Childbess,  Judge. 


*Ab  to  rights  of  person  riding  on  pass  or  contract  for  free  pas. 
sage,  see  note  to  Muldoon  v.  Seattle  City  R.  Co.  (Wash.),  22  L.  R 
A..  794. 
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Robert    Vaughn,    Jordan    Stokes,    and    Preston 
Vaughn,  for  Marshall. 

J.  C.  Bradford,  R.  P.  Jackson,  and  J.  M.  Anderson, 
for  Railway  &  Light  Company. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  damages  for  personal  injuries, 
resulting  in  the  death  of  M.  A.  Marshall.  Upon  the 
conclusion  of  all  the  evidence,  the  trial  judge  instruct- 
ed the  jury  to  find  for  the  defendant  railway  and  light 
company,  which  was  done;  and  the  plaintiff  appealed, 
and  has  assigned  errors. 

At  the  time  and  on  the  occasion  when  the  injury 
occurred,  the  intestate  was  riding  upon  the  cars  of 
the  railway  and  light  company  upon  what  is  called  a 
"free  pass."  The  free  pass  was  a  pass  book  with  cou- 
pons; each  of  which  read  as  follows: 

"Coupon  Pass. 

^^Ndshville  Railwuy  &  Light  Co. 

'^ood  only  if  detached  when  used  and  when  presented 

by  the  person  named  on  cover. 

"Complimentary  Coupon  Pass. 

"Not  Transferable. 

"No.  1576. 
"Issued  5—10,  1904. 
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"In  consideration  of  the  courtesy  of  this  pass  book, 
I  agree  to  use  it  subject  to  the  following 

^^  Conditions : 

"I  will  allow  no  one  besides  myself  to  use  this  pass 
book,  under  penalty  of  forfeiting  the  same. 

"I  understand  that  I  ride  upon  the  cars  of  the  com- 
pany entirely  at  my  own  ridt  of  injury  or  damage. 

"M.  A.  Marshall. 

*^ot  good  unless  signed  in  ink  by  holder  of  pass 
book.'' 

The  pass  book  containing  the  pass  coupon  used  by 

the  plaintiff's  intestate  on  the  occasion  and  at  the  time 

of  the  accident  contained,  or  had  printed  thereon,  signed 
by  him,  the  following  stipulation: 

"These  coupons  will  be  received  as  car  fare  from 
M.  A.  Marshall  subject  to  the  conditions  printed  on 
next  page  of  this  cover.  Revocable  at  pleasure  of  the 
company. 

"Percy  Warner,  General  Manager." 

The  assignments  of  error  are  as  follows: 

"First.  The  contract  relied  on  by  the  defendant,  ex- 
empting it  from  liability  for  negligence,  is  null  and  void, 
because  against  public  policy,  under  the  decisions  of 
this  State. 

"Second.  A  contract  undertaking  to  exempt  a  com- 
mon carrier  from  liability  for  injuries  caused  by  its 
gross  or  willful  negligence  is  null  and  void. 

"Third.    The  lower  court  was  in  error  in  taking  the 
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ca«e  away  from  the  jury,  for  the  further  reason  that 
it  was  denied  by  plaintiff  in  error  that  the  pass  upon 
which  her  intestate  was  riding  was  a  gratuity.  This 
was  an  issue  of  fact  directly  raised  by  the  pleadings, 
and  the  jury  should  have  been  permitted  to  pass  upon 

The  first  and  second  assignments  may  be  treated  to- 
gether, and  raise  the  question  whether  a  common  carrier 
may  absolve  itself  from  liability  to  a  person  whom  it 
carries  free  of  charge,  when  the  party  agrees  to  such 
conditions,  in  consideration  of,  or  as  an  incident  to, 
such  free  carriage;  and,  if  it  may  not  absolve  itself  en- 
tirely, to  what  extent  it  may  lawfully  relieve  itself,  and 
from  what  degree  of  negligence. 

There  is  a  marked  distinction  in  the  cases,  depending 
upon  w-hether  the  carrier  receives  compensation,  or  hire, 
for  the  carriage,  or  whether  it  is  done  gratuitously,  or 
without  compensation. 

Thus,  in  Kirtland  v.  Montgomery,  1  Swan,  452,  the 
liability  of  the  carrier  was  made  to  depend  upon  whether 
or  not  he  received  compensation  for  the  carriage.  It 
is  said  in  that  case  that  it  is  a  material  element  in  thid 
species  of  contract  that  it  be  for  compensation,  not  that 
any  express  agreement  to  that  effect  is  necessary,  for 
it  may  be  as  well  implied,  and  the  carrier  would  be 
entitled  to  a  quantum  meruit  for  it;  and  it  is  upon  this 
principle  of  the  right  to  compensation  that  the  liability 
of  the  carrier  depends,  and  that  goes  to  the  extent  of 
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making  him  liable  as  an  insurer,  and  responsible  for 
accidents  and  thefts,  and  even  to  loss  by  robbery. 

And  again,  this  court  says,  if  the  defendant  is  not 
to  be  regarded  as  a  common  carrier,  but  as  a  mere  man- 
datary, is  he  liable  in  that  character  for  negligence  upon 
the  nondelivery  of  the  goods? 

As  a  general  rule^  a  mandatary,  whose  engagement 
is  merely  gratuitous,  is  bound  only  to  ordinary  care, 
and  liable  only  for  gross  neglect  or  breach  of  good  faith. 

In  Coimrd  v.  Railroad,  16  Lea,  225,  57  Am.  Rep.,  227, 
this  court,  quoting  from  Hutchinson  on  Carriers  (Ist 
Ed. ) ,  sec.  44,  says :  "Common  carriers  will  not  be  per- 
mitted, under  any  circumstances  or  in  any  manner,  to 
protect  themselves  against  the  consequences  of  their 
own  negligence  in  the  carriage  of  either  goods  or  pas- 
sengers. They  may  become  the  carrier  of  goods  gratui- 
tously, and  the  law  will  only  hold  them  liable  as  man- 
dataries— that  is,  only  for  losses  accruing  through  gross 
negligence;  but,  so  long  as  they  are  compensated  for 
the  carriage,  they  are  common  carriers,  contract  or  no 
contract?" 

This  same  distinction  and  doctrine  is  forcibly  stated 
in  the  case  of  Northern  Pacific  Raihcay  Co.  v.  Adotm, 
192  U.  S.,  440,  24  Sup.  Ct,  408,  48  L.  Ed.,  513,  and  in 
liorring  v.  Chesapeake  Bay  Railroad  Co.,  193  U.  S., 
442,  24  Sup.  Ct.,  515,  48  L.  Ed.,  742,  which  cases  cite 
a  large  number  of  authorities  in  other  States,  and  treat 
the  subject  very  elalwrately. 
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In  Duncan  v.  Maine  Central  Railroad  Co.  (C.  C),  113 
Fed.,  508,  the  same  doctrine  is  held,  and  the  court  says : 
"The  result  we  have  reached  conforms  the  law  applicable 
to  the  present  issue  to  that  moral  sense  which  justly 
holds  those  who  accept  gratuities  and  acts  of  hospitality 
to  perform  the  condition  on  which  they  are  granted." 

Another  instructive  case,  holding  the  same  doctrine, 
is  that  of  Muldoon  v.  Seattle  City  Railroad  Co.,  35  Pac, 
422,  7  Wash.,  528,  22  L.  R.  A.,  794,  38  Am.  St.  Rep., 
901 ;  and  quite  an  array  of  cases  is  cited  in  the  footnote 
to  the  main  case. 

There  is  some  authority  to  the  contrary ;  but  the  great 
weight  is  with  the  doctrine  as  we  have  stated  it  The 
general  result  of  the  cases  is  that  a  railroad  or  street 
car  company  is  not  liable  for  ordinary  n^ligence  to  a 
party  who  is  a  passenger  upon  the  road,  riding  upon  a 
free  pass,  or  coupon,  such  as  was  used  in  the  present 
case.  See  the  authorities  heretofore  referred  to  and 
the  large  number  of  cases  cited  therein. 

It  is  said,  however,  that  a  contract  undertaking  to 
exempt  a  common  carrier  from  injuries  caused  by  his 
gross  or  willful  negligence  is  null  and  void.  It  is  con- 
ceded by  the  street  car  company  in  this  case  that  this 
is  a  sound  proposition  of  law,  treated  as  an  abstract 
question,  and  that,  if  there  is  any  evidence  tending  to 
show  that  the  injuries  suflFered  by  plaintiff's  intestate 
were  the  result  of  the  gross  or  willful  negligence  on 
the  part  of  the  defendant,  then  it  would  have  been  the 
duty  of  the  court  to  have  permitted  the  case  to  go  to 
the  jury  on  that  issue. 


260  TENNESSEE  REPORTS.       [118  Tenn. 

Marshall  y.  Railway  ft  Light  Co. 

It  is  said,  however,  that  the  proof  shows  that  there 

was  no  negligence,  and  that  the  accident  was  the  result 
of  a  condition  which  the  highest  care  and  skill  could 
not  have  provided  against.  If  this  proposition  be  true, 
then  the  carrier  would  not  be  liable,  whether  the  plain- 
tiff were  riding  free  or  as  a  i)aid  passenger,  since  there 
could  be  no  right  of  recovery  on  the  part  of  the  passen- 
ger, unless  there  was  negligence  on  the  part  of  the  com- 
pany. 

We  are  of  opinion  that,  in  order  to  render  the  com- 
pany liable  to  an  individual  using  and  riding  on  such 
a  pass,  there  must  be  on  the  part  of  the  company  such 
negligence  as  may  be  denominated  willful,  reckless,  or 
wanton,  or  negligence  so  gross  as  to  amount  to  willful- 
ness, recklessness,  or  wantonness,  and  for  negligence 
short  of  this  the  company  is  protected  .by  the  terms  of 
the  pass,  which  constitute  the  contract  of  carriage.  In 
such  case  the  company,  as  to  such  individual,  occupies 
the  position  of  a  mandatary,  and  not  that  of  a  common 
carrier,  so  far  as  its  liability  for  negligence  is  con- 
cerned. Kirtland  v.  Montgomery,  1  Swan,  452 ;  Coward 
V.  Railroad  Co.,  16  Lea,  225,  57  Am.  Rep.,  227 ;  Hutchin- 
son on  Carriers  (1st  Ed.),  sec.  44;  Muldoon  v.  Seattle 
City  Railroad  Co.,  35  Pac,  422,  7  Wash.,  528>  22  L.  R. 
A.,  794,  38  Am.  St.  Rep.,  901. 

The  court  is  of  opinion  that  there  is  no  evidence  of 
gross,  willful,  or  reckless  negligence  in  this  case,  either 
in  the  construction  and  maintenance  of  the  trolley  wire, 
or  in  the  conduct  of  the  conductor  and  motorman  when 
the  accident  occurred. 
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It  is  said  that  the  court  should  have  left  to  the  jury 
whether  op  not  the  pass  upon  which  the  deceased  was 
riding  was  a  pure  gratuity,  or  whether  the  deceased 
was  either  directly  or  indirectly  a  passenger  for  hire. 

A  party  may  use  a  pass  for  which  he  does  not  pay 
in  money,  but  for  which  some  valuable  consideration 
is  given.  In  such  case,  he  is  a  passenger  for  hire,  such 
as  persons  traveling  on  passes  with  stock,  news  agents, 
express  agents,  postal  clerks,  employees  of  the  road 
going  to  and  returning  from  work,  in  all  of  which  cases 
no  money  consideration  is  given  for  the  pass,  but  there 
is,  nevertheless,  such  a  consideration  as  makes  the  party 
a  passenger  for  hire,  and  such  as  prevents  the  pass  from 
being  a  mere  gratuity. 

One  of  the  assignments  of  error  in  this  case  is  that 
the  pass  was  not  a  mere  gratuity,  but  that  it  was  given 
for  a  valuable  consideration;  and  in  this  connection  it 
is  said  that  the  deceased  was  a  member  of  the  police 
force  of  Nashville,  being  chief  of  detectives,  and  that 
to  this  class  of  persons  the  company,  as  a  rule,  issued 
passes,  which  were  based  upon  a  valuable  consideration. 
In  other  words,  this  pass  was  given,  like  others  of  its 
class,  to  encourage  and  to  induce  members  of  the  police 
force,  like  the  intestate,  to  ride  upon  the  cars,  and  to 
be  frequently  about  them,  because  their  presence  tended 
to  preserve  peace  and  good  order  for  the  i>assengers 
and  to  protect  the  interest  and  operation  of  the  road. 

We  are  of  opinion  that  such  a  motive  on  the  i)art 
of  the  road  cannot  be  considered  a  valuable  considera- 
tion,  because  the  expected  benefits  are  too  remote,  con- 
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tingenty  and  uncertain  to  be  so  classed;  and  the  pass 
must^  therefore,  be  considered  and  treated,  as  it  pur- 
ports to  be,  a  mere  gratuity  or  compliment 

Upon  the  whole  case,  we  are  of  opinion  that  the  trial 
judge  was  correct  in  directing  a  verdict  as  he  did ;  and 
the  judgment  of  the  court  below  is  affirmed,  with  costs. 

Mb.  Justice  Wilkes,  after  delivering  the  opinion  of 
the  Courts  as  stated  above,  said: 

I  concur  with  the  majority  in  the  principles  of  law 
laid  down  in  this  case,  and  in  the  result  reached.  I  am 
of  opinion,  however,  that  there  is  evidence  in  the  case 
from  which  the  jury  might  have  inferred  negligence, 
and  that  the  question  of  negligence  is  one  for  the  jury 
to  determine,  both  as  to  its  existence  and  as  to  its 
grade.  The  case  should,  therefore,  have  been  properly 
left  to  the  jury.  But  I  am  of  opinion  that  the  negli- 
gence in  this  case,  if  any,  was  neither  gross,  nor  willful, 
nor  wanton,  nor  reckless,  and  that  the  merits  of  the 
ease  have  been  reached,  and  I  therefore  concur  in  the 
result. 
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C.  B.  McCullough  et  al.  v.  Home  Insubanob 

Company. 

'{Nashville.    December  Term,  1906.) 

1.  FIBB  INSUBANOB.  No  recovery  for  loss  during  default  of 
payment  of  installment  premiums,  when. 
A  fire  insurance  policy  is  properly  construed  to  be  for  a  period 
of  five  years,  and  not  for  five  consecutive  terms  of  one  year  each, 
when  the  premiums  are  pasrable  in  cash  and  four  installments 
at  stated  annual  periods,  the  first  installment  being  payable  less 
than  one  year  after  the  date  of  the  policy,  with  a  provision  in  the 
application,  policy,  and  installment  notes  that  the  policy  shall 
lapse  and  be  suspended  and  inoperative,  and  the  company  not 
liable  for  any  loss  occurring  during  a  default  in  payment  of  any 
of  said  installments,  with  a  provision  in  the  notes  that  in  the 
event  of  the  nonpayment  of  any  of  the  installments,  in  a  cer- 
tain contingency,  the  whole  amount  may  be  declared  due  and 
collected.  No  recovery  can  be  had  under  such  policy  for  a  loss 
occurring  during  a  default  in  payment,  though  such  loss  occurs 
during  the  time  paid  for,  if  the  policy  were  considered  as  one 
for  five   consecutive  terms  of  one  year  each. 

9.  8AMB.  Same.  Suspension  of  liability  for  default  in  payment 
of  premiums  is  valid,  when. 
A  stipulation  for  a  suspension  of  liability  under  an  insurance  pol- 
icy in  case  of  default  in  payment  of  the  premium  is  a  reasonable, 
valid,  and  enforceable  provision;  and  if  a  loss  occurs  while  the 
insured  is  in  default,  within  the  terms  of  his  policy,  no  recovery 
can  be  had.     {Posty  pp.  270-272.) 

Cases  cited  and  approved:     Dale  v.  Insurance  Co.,  95  Tenn.,  38; 

Insurance  Co.  v.  Harvey,  98  Tenn.,  641;  Klein  v.  Insurance  Co., 

104  U.  S.,  88;  and  cases  from  other  States  cited  in  the  opinion, 

pages  270,  271. 
Case  cited,  approved,  and  distinguished:     Kimbro  v.  Insurance 

*Co..  101  Tenn.,  245. 
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FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Dayidson  County. 
— John  AiiUSON,  Chancellor. 

Smithson  &  Armstrong,  for  complainants. 

Yertrebs  &  Yertrees  and  Marshall  &  Armstrong, 
for  defendant 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court 

Complainants  bring  this  bill  to  recover  |404,  loss  and 
damage  caused  by  fire  to  property  covered  by  a  policy 
issued  to  them  by  the  defendant.  Issuance  of  the  policy, 
loss  by  fire  to  the  extent  claimed,  and  that  proper  notice 
was  given  and  proof  furnished,  are  conceded. 

The  controversy  is  whether,  under  a  provision  in 
the  policy  that  the  company  should  not  be  held  for 
any  loss  occurring  while  any  part  of  the  premium  was 
due  and  unpaid,  the  policy  was  suspended  by  the  failure 
of  the  complainants  to  pay  a  certain  installment  of  a 
premium  note  made  by  them,  and  past  due  when  the 
property  was  destroyed.  The  determination  of  this 
question  depends  upon  the  proper  construction  of  the 
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contract  made  by  the  parties,  in  relation  to  which  they 
differ  widely. 

Complainants  applied  to  the  defendant  February  24, 
1902,  for  two  policies,  covering  the  property  damaged 
by  fire,  in  the  sum  of  |1,050  each,  one  to  indemnify  them 
against  loss  by  fire  and  the  other  by  tornado,  for  a 
period  of  five  years,  the  premium  upon  the  first  to  be 
J60,  and  upon  the  latter  $10.50,  one-fifth  of  each  to  be 
paid  in  cash,  and  the  remainder  in  four  annual  install- 
ments, due  upon  the  1st  day  of  January  of  each  succeed- 
ing year.  The  application  was  accepted,  the  policies 
issued  as  of  March  19,  1902,  the  cash  payments  made, 
and  a  note  executed  for  the  deferred  payments  upon 
both  policies,  in  the  sum  of  f56.10.  When  the  loss  oc- 
curred, January  24,  1905,  the  installment  of  |14.10  due 
January  1,  1905,  was  unpaid.  This  is  the  default  which 
the  defendant  claims  suspended  the  operation  of  the 
policy. 
'  Complainants'  contention  is  that  the  contract  was 
for  insurance  by  the  year,  and  each  installment  of  the 
note  covered  the  premium  for  a  particular  year,  pay- 
ment of  which  was  all  that  waa  required  to  keep  the 
policy  in  force  for  that  year,  and  that  the  installment 
for  the  year  in  which  the  loss  occurred  had  been  paid, 
and  failure  to  promptly  pay  the  premium  for  the  suc- 
ceeding year  did  not  suspend  the  policy  for  the  year 
in  which  this  loss  occurred. 

The  defendant  insists  that  the  contract  was  for  an 
entire  term  of  five  years,  for  a  gross  premium  of  |60, 
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credit  for  four-fifths  of  which  was  given,  payable  as 
provided  in  the  note  made,  and  that  a  failure  to  pay  any 
installment  immediately  suspended  the  policy. 

The  application  for  the  insurance,  the  policy  issued, 
and  the  note  executed  all  appear  in  the  record,  and  the 
terms  of  the  contract  can  best  be  seen  by  reference  to 
them. 

The  application,  after  providing  that  a  note  shall  be 
made  for  the  deferred  payments  of  the  premium,  contains 
this  statement: 

"If  any  installment  of  premium  for  the  policy  that 
may  be  issued  upon  this  application  shall  not  be  paid 
at  maturity,  or  if  any  single  payment  of  promissory 
note  (acknowledged  as.  cash  or  otherwise),  given  for 
the  whole  or  any  portion  of  the  premium  for  the  policy 
that  may  be  issued  upon  this  application,  shall  not  be 
paid  promptly  when  due,  then  said  policy  shall  be  sus- 
pended, inoperative,  and  of  no  force  or  effect  until  such 
installment  or  promissory  note  is  paid.  The  company 
shall  not  be  bound  by  any  act  done  or  statement  made 
by  or  to  any  agent  or  other  person  which  is  not  con- 
tained  in  this  my  application.'' 

The  provisions  of  the  policy  upon  which  the  defense 
rests  are  these: 

"In  consideration  of  |12  paid,  and  the  payment  of 
installments  when  due  on  an  installment  note  of  f48 
due  as  follows:  f]2  on  the  1st  days  each  of  January, 
1903,  1904,  1905,  1906,  and  the  warranties  made  in  the 
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ftssured's  application  for  indemnity  in  said  company, 
does  insure,"  etc. 

".  .  .  .  But  it  is  expressly  agreed  that  this  com- 
pany shall  not  be  liable  for  any  loss  or  damage  that 
may  occur  to  the  property  herein  mentioned  while  any 
nstallment  of  the  installment  note  given  for  premium 
upon  this  policy  remains  past  due  and  unpaid,  or  while 
any  single  payment  or  promissory  note  (acknowledged 
as  cash  or  otherwise),  given  for  the  whole  or  any  por- 
tion of  the  premium,  remains  past  due  and  unpaid.  Pay- 
ment of  notes  and  installments  thereof  must  be  made  to 
the  Home  Insurance  Company,  at  its  Western  Farm 
Department  oflBice,  in  Chicago,  Illinois,  or  to  a  person 
or  persons  specially  authorized  to  collect  the  same  for 
said  company.     .    .    . 

".  .  .  And  it  is  hereby  understood  and  agreed  by 
and  between  the  company  and  the  assured,  that  this 
policy  is  made  in  reference  to  the  foregoing  terms  and 
conditions,  which  are  hereby  declared  to  be  a  part  of 
this  contract,  and  are  to  be  used  and  resorted  to  in  order 
to  determine  the  rights  and  obligations  of  the  parties 
hereto  in  all  cases  not  herein  specifically  provided  in 
writing.*' 

The  note  of  complainants  is  in  these  words: 

"For  value  received  in  Policy  No.  F.  J.  145,  880,  B. 

110,  427,  dated  the  —  day  of ,  19—,  issued  by  the 

Home  Insurance  Company  of  New  York,  we  promise  to 
pay  to  said  company,  or  order  (by  mail  if  requested, 
at  the  office  of  its  Western  Farm  Department  in  Chicago, 
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Illinois^  156.40,  in  installments  as  follows :  |14.10  upon 
the  1st  day  of  January,  1903,  |14.10  npon  the  1st  day 
of  January,  1904,  f  14.10  upon  the  1st  day  of  Jan- 
uary, 1905,  91^-10  upon  the  first  day  of  January, 
1906,  without  interest.  And  it  is  hereby  agreed  that 
in  case  any  of  the  installments  herein  named  shall  not 
be  paid  at  maturity,  or  if  any  single  payment,  prom- 
issory note  acknowledged  as  cash  or  otherwise,  given 
for  the  whole  or  any  portion  of  the  premium  for  said 
policy,  shall  not  be  paid  promptly  when  due,  this  com- 
pany shall  not  be  liable  for  loss  during  such  default, 
and  the  said  policy  shall  lapse  until  payment  is  made 
to  this  company  at  the  Western  Farm  Department  at 
Chicago,  and,  in  the  event  of  nonpayment  for  time  ex- 
pired as  per  terms  on  short  rates,  the  whole  amount 
of  installments  or  notes  remaining  unpaid  on  said  policy 
may  be  declared  earned,  due,  and  payable,  and  may  be 
collected  by  law.  Given  in  payment  for  a  policy  of  in- 
surance." 

Construing  the  contract  evidenced  by  these  instru- 
ments in  accordance  with  the  intent  of  the  parties  as 
therein  plainly  expressed,  we  are  of  the  opinion  that 
the  Home  Insurance  Company  contracted  with  the  com- 
plainants to  insure  their  property,  described  in  the  pol- 
icy, against  loss  by  fire  for  five  years,  from  March  19, 
1902,  to  March  19,  1907,  for  the  consideration  of  |60, 
|12  to  be  paid  in  cash,  and  a  like  sum  on  the  1st  day 
of  each  succeeding  January  until  the  entire  premium 
was  paid,  with  the  express  provision  that  the  policy 
should  be  suspended  and  the  company  be  not  liable  for 
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any  loss  occurring  while  any  of  said  payments  may  be 
due  and  unpaid,  with  the  further  right  in  the  company 
to  declare  all  of  the  premiums  then  unpaid  due,  and 
to  collect  the  same.  In  other  words,  complainants 
agreed  to  pay  f  60,  one-fifth  in  cash  and  the  other  four- 
fifths  in  annual  installments,  upon  the  several  days  fixed 
in  the  note,  for  indemnity  against  loss  by  fire  upon  their 
property  for  the  term  of  five  years,  subject  to  suspension 
of  the  liability  of  the  company  during  the  continuance 
of  any  default  made  by  them  in  meeting  the  deferred 
payments,  with  the  further  penalty  of  all  of  the  unpaid 
premium  being  declared  due  and  collectible  at  the  op- 
tion of  the  company. 

These  are  the  plain  and  unmistakable  terms  of  the 
contract  voluntarily  and  deliberately  made  by  the  com- 
plainants, three  times  repeated,  twice  in  papers  signed 
by  them,  and  in  the  policy  in  their  possession.  There 
is  nothing  in  either  the  application,  the  policy,  or  the 
note  tending  to  show  that  it  was  a  contract  for  insur- 
ance for  five  consecutive  terms  of  one  year  each,  nor 
that  each  payment  or  installment  was  to  cover  the  pre- 
mium for  a  particular  year.  We  cannot  give  the  con- 
tract the  meaning  contended  for  by  complainants  with- 
out importing  into  it  something  that  is  not  there,  or 
making  a  new  contract  for  them,  which  we  have  no 
power  to  do. 

The  provision  that  upon  default  of  payment  the  com- 
pany, at  its  option,  may  declare  the  entire  premium 
unpaid  due,  and  collect  the  same,  is  conclusive  evidence 
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that  it  was  the  intent  of  the  parties  to  make  a  contract 
for  five  yearSy  in  consideration  of  a  gross  sum  then 
agreed  to  be  paid  in  certain  fixed  installments. 

The  stipulation  for  a  suspension  of  liability  under  a 
policy  in  case  of  default  in  payment  of  the  premium  is 
a  reasonable  one,  made  to  enforce  prompt  payment  of 
that  part  of  the  premium  for  which  credit  is  given.  It 
violates  no  principle  of  public  policy  or  rule  of  the 
common  or  statute  law,  and  is  valid.  Such  a  stipulation 
only  becomes  effective  and  injurious  to  the  insured  upon 
their  own  default  in  a  matter  of  which  thev  have  full 
notice  and  about  which  they  cannot  be  mistaken. 

These  being  the  terms  of  the  contract,  the  decision 
of  the  case  is  without  difficulty.  The  well-settled  rule, 
as  stated  and  enforced  in  the  adjudged  cases  of  all 
courts  of  last  resort  to  which  we  have  had  access,  and 
laid  down  in  the  text-books  of  authority,  upon  this 
subject,  is  that  provisions  of  this  character  in  insur 
ance  policies  are  valid  and  enforceable,  and  that  if  a 
loss  occurs  while  the  insured  is  in  default,  within  the 
terms  of  his  policy,  no  recovery  can  be  had.  Dale  v. 
Continental  Ins.  Co.,  95  Tenn.,  38,  31  S.  W.,  2Q6;Equitar 
hie  Inn.  Co.  v.  Harvei/,  98  Tenn.,  641,  40  S.  W.,  1092; 
Phoenix  v.  Barhehlcr,  32  Neb.,  490,  49  N.  W.,  217,  29 
Am.  St.  Rep.,  443;  Gorton  v.  Dodf/c  Co.  Ins.  Co.,  39 
Wis.,  121;  Wall  v.  Home  Ins.  Co.,  36  N.  Y.,  157;  Curtin 
V.  Phoenix  Ins.  Co.,  78  Cal.,  619,  21  Pac,  370;  Oarlick 
v.  Mississippi  Vallct/  Ins,  Co.,  44  Iowa,  553;  Klein  v. 
N.  Y.  Life  Im.  Co.,  104  U.  S.,  88,  26  L.  Ed.,  662 ;  Con- 
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tinental  Ins.  Co.  v.  Chuw,  11  Ind.  App.,  330,  38  N.  E., 
417, 54  Am.  St.  Rep.,  506 ;  Continental  Ins.  Co.  V.  Boykm, 
25  S.  C,  323, 327 ;  Palmer  v.  Continental  Ins.  Co.,  31  Mo. 
App.,  467;  Schimp  v.  Cedar  Rapids  Ins.  Co.,  124 
111.,  354,  16  N.  E.,  229 ;  Beeman  v.  Ins.  Co.,  104  Iowa, 
83,  73  N.  W.,  597,  65  Am,  St.  Rep.,  424;  Pitt  v.  Berk- 
shire Ins.  Co.,  100  Mass.,  500;  Fowler  v.  Met.  Life  Ins. 
Co.,  116  N.  T.,  389,  22  N.  E.,  576,  5  L.  R  A.,  805 ;  Aleof- 
ander  v.  Continental  Ins.  Co.,  67  Wis.,  422,  30  N.  W., 
727,  58  Am.  Rep.,  869;  Kerr  on  Insurance,  sees.  131-301; 
Joyce  on  Insurance,  vol.  3,  sec.  2510;  Cooley  on  Insur- 
ance, vol.  2,  sec.  1867;  May  on  Insurance,  sees.  343-345; 
Elliott  on  Insurance,  sees.  128-130;  Ostrander  on  Fire 
Insurance,  p.  293,  sec.  93. 

Complainants,  in  the  argument,  relied  upon  the  case 
of  Kimhro  v.  Insurance  Company,  101  Tenn.,  245,  47 
S.  W.,  413,  as  holding  a  different  rule  from  that  here 
followed,  and  as  sustaining  their  contention.  This  is  a 
misconception  of  that  case.  The  contract  there,  as  con- 
strued by  the  court,  although  one  note,  payable  in  install- 
ments, was  given  for  the  premiums  to  be  paid  for  in- 
surance for  five  successive  years,  was  one  for  insurance 
by  the  year,  and  each  installment  of  the  note  was  in 
payment  of  the  premium  for  a  i)articular  year,  and  that 
covering  the  year  in  which  the  loss  occurred  had  been 
paid ;  while  the  contract  in  this  case  is  for  a  term  of  five 
years  for  a  gr«ss  premium,  credit  for  part  of  which 
is  extended,  for  the  accommodation  of  the  insured,  upon 
condition  of  prompt  payment  and  suspension  of  liability 
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daring  continuance  of  any  default  The  difference  in 
the  cases  of  Dale  y.  Insurance  Co.,  and  other  authorities 
cited,  and  the  case  of  Kimhro  v.  Insurance  Co.,  is  not  in 
the  law,  but  in  the  facts  inyolyed.  In  the  latter  case 
it  is  said: 

"The  clear  construction  of  the  policy  is  that  each 
yearly  installment  was  to  pay  for  insurance  for  one 
year,  and  that  the  year  was  to  run  from  March  10th 
of  one  year  to  March  10th  of  the  next,  although  the 
yearly  payment  was  due  on  March  Isf 

The  exact  terms  of  the  application,  the  policy,  and 
the  note  inyolyed  in  that  case  are  not  set  out  yerbatim 
in  the  opinion  of  the  court  We  are,  however,  clear 
as  to  the  proper  construction  of  the  contract  sued  upon 
in  this  case,  and  that  we  haye  construed  it  according 
to  the  intention  of  the  parties,  which  must  control. 

The  decree  of  the  court  of  chancery  appeals  is  re- 
versed, and  complainant's  bill  dismissed,  with  costs. 
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'iNdsTiville.    December  Term,  1906.)' 

L  BILLS  OF  SXOBFTIOVS.  VUed  after  propar  tima  ara  not  a 
part  of  record,  and  cannot  be  conaldered  on  appeal. 
Amignments  of  error  going  to  the  merita  of  the  case  and  based 
npon  a  bin  of  esceptions  not  properly  a  part  of  the  record,  for 
the  reason  that  it  was  filed  after  the  time  allowed  by  the  order 
of  the  trial  Jndge  when  the  final  ]ndgment  was  rendered,  can- 
not be  considered  on  appeal.    (Post,  p.  275.) 

Gases  dted  and  approved:  Bettis  ▼.  State,  103  Tenn.,  339;  Muse 
T.  State,  106  Tenn.,  181;  Jones  t.  Moore,  106  Tenn.,  188;  Wright 
T.  Redd,  106  Tenn.,  719;  Hinton  t.  Insurance  Co.,  110  Tenn^ 
118. 

9.    8AMB«    Minute  entries  are  a  part  of  the  record. 
.Minute  entries  are  a  part  of  the  record  without  a  bill  of  excep- 
tions, and  assignments  of  error  based  upon  such  entries  may  be 
considered  on  appeal.     (Pott,  pp.  275,  276.) 

9m  VEBDIOTS.  Against  Joint  defendants  in  actions  of  tort  should 
be  Joint  as  to  all  found  guilty,  and  not  several. 
Where  two  or  more  parties  are  sued  Jointly  for  personal  injure 
ies,  trespass,  or  other  tort,  and  both  or  all  are  found  guilty,  the 
Jury  cannot  assess  seyeral  damages  against  eaj^h  defendant,  but 
the  damages  must  be  assessed  Jointly,  against  all  found  guilty 
Jointly,  although  all  may  not  be  equally  culpable.  (Post,  pp. 
276-279.) 

Gases  cited  and  approred:  Railroad  t.  Jones,  100  Tenn.,  512,  and 
citations;  Gaslight  Co.  t.  Lansden,  172  U.  S.,  553;  Chils  t.  Gron* 
land  (C.  C),  41  Fed.,  506;  Jones  y.  Grimmet,  4  W.  Va.,  104; 
Crawford  ▼.  Morris,  5  Grat  (Va.),  90;  Bohun  v.  Taylor,  6  Cow. 
(N.  Y.),  818;  Wakely  y.  Hart,  6  Bin.  (Pa.),  816;  Bostwick  y. 
Lewis,  1  Day  (C^onn.),  34. 

118  Tteuir-18 
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4.  8AKB.  Same.  Proper  judgment  on  Terdiot  improperly  aa- 
aesaing  aeveral  damagea  in  tort,  and  proper  method  of  correct- 
ing improper  Judgment. 
Where,  in  an  action  against  two  parties  sued  Jointly  for  personal 
injuries,  a  verdict  is  found  and  returned  in  favor  of  plaintift 
against  both  defendants,  but  improperly  assessing  several  dam- 
ages, and  Judgment  is  entered  against  each  defendant  for  the 
separate  sums  so  assessed,  the  court  may,  on  motion  of  plain- 
tiff, even  after  Judgment  is  entered,  dismiss  the  case,  as  to  one 
defendant,  after  granting  a  new  trial  as  against  him,  and  render 
Judgment  against  the  other  alone  for  the  amount  of  the  verdict 

awarded  against  him.     iPott,  pp.  278-283.) 

• 

Cases  cited  and  approved:    Davis  v.  Chance,  2  Terg.,  94;  and  other 
cases  in  the  opinion,  on  page  281. 

Case  cited  and  distinguished:    Knott  v.  Cunningham,  2  Sneed,  206. 

g.  SAMS.  Same.  Same.  Bzcessive  and  improper  Judgment  on 
▼erdict  corrected  in  supreme  court  by  remittitar. 
Where  the  lower  court  improperly  entered  Judgment  on  the  veiv 
diet  against  one  defendant  for  the  sum  of  the  several  assess- 
ments of  damages  awarded  against  each  defendant  In  tort,  the 
supreme  court  may  upon  appeal  permit  the  plaintiff  to  remit 
the  excess  and  enter  Judgment  foi;  the  sum  awarded  against  the 
defendant  against  whom  the  plaintiff  elected  to  take  Judgment 
{P09t,  p.  283.) 


FROM  DAVIDSON. 


Appeal  in  erpop  from  the  Circuit  Court  of  Davidson 
County. — J.  A,  Oaetweight,  Judge. 
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J.  J.  Vbrtrbbs,  J.  0.  Bradford,  and  E.  P,  Jaokson, 
for  Bailway  &  Light  Company. 

Parks  &  Bell  and  P.  D.  M*addin,  for  Trawick. 


Mr,  JusnoB  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  damages  for  personal  injuries. 
It  was  brought  against  the  Nashville  Bailway  &  Light 
Company  and  the  cily  of  Nashville  jointly.  There  was 
a  trial  before  a  jury  in  the  court  below,  resulting  in 
a  verdict  and  judgment  for  the  plaintiff;  and  the  de- 
fendant railway  and  light  company  has  api>ealed  to  this 
court  A  new  trial  was  awarded  the  ciiy  of  Nashville, 
and  thereupon  the  suit  was  dismissed  as  to  it.  Numer- 
ous errors  are  assigned  by  the  railway  and  light  com- 
pany going  to  the  merits  of  the  case  and  based  upon 
the  bill  of  exceptions.  These  cannot  be  considered,  inas- 
much as  the  bill  of  exceptions  is  not  properly  a  part 
of  the  record,  having  been  filed  after  the  time  allowed 
l^  order  of  the  trial  judge  when  the  final  judgment  was 
rendered.  Wright  v.  Redd  Bros.,  106  Tenn.,  719,  63  S. 
W.,  1120;  Hmton  v.  Inmrance  Co.,  110  Tenn.,  118,  72 
S.  W.,  118 ;  Jcmes  v.  Moore^  106  Tenn.,  188,  61  S.  W., 
81;  Muse  v.  State,  106  Tenn.,  181,  61  S.  W.,  80;  Bettis 
v.  State,  103  Tenn.,  339,  52  S.  W.,  1071. 

A  question  is  made,  however,  as  to  the  validity  and 
l^ality  of  the  verdict  and  judgment  of  the  court  below, 
and  thi%  being  based  upon  the  minute  entries,  can  be 
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considered,  since  such  entries  are  a  part  of  the  record 
without  a  bill  of  exception. 

The  jury  returned  a  verdict  that  **they  found  the 
issues  in  favor  of  the  plaintiff,  and  by  reason  of  the 
premises  assess  his  damages  in  the  sum  of  |7^50. 
Seven  thousand  dollars  of  this  amount  the  jury  awarded 
to  the  plaintiff  A.  M.  Trawick  and  againt  the  Nashville 
Bailway  &  light  Company,  and  the  costs^  for  which 
let  fi.  fa.  issue.  And  they  find  for  the  plaintiff  and 
against  the  defendant  mayor  and  city  council  of  Nash- 
ville in  the  sum  of  |250  and  costs,  for  which  let  fi.  fa. 
issue.'' 

The  court  upon  this  verdict  rendered  judgment  as 
follows:  "It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  recover  of  defend- 
ants the  respective  sums  of  f  7,000  against  the  Nashville 
Bailway  &  Light  Company  and  |260  against  the  mayor 
and  city  council  of  Nashville,  making  in  all  the  sum 
of  17,250,  and  the  costs  of  this  cause,  for  all  of  which 
let  fi.  fa.  issue.'' 

The  Nashville  Bailway  &  Light  Company  moved  in 
arrest  of  judgment  upon  the  ground  that  there  should 
have  been  but  one  judgment,  and  that  the  judgment 
for  separate  amounts  against  each  of  the  defendants — 
97,000  against  the  Nashville  Bailway  &  Light  Company 
and  |260  against  the  mayor  and  city  council  of  Nash- 
ville— ^was  unlawful  and  void.  This  motion  was  de- 
nied. 

The  motion  in  arrest  of  judgment  is  as  follows : 
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''Defendant  Nashville  Railway  &  Light  CSompany 
moves  the  court  that  the  judgment  in  this  case  be  ar- 
rested on  the  ground  and  for  the  reason  that  under  the 
pleadings  in  this  cause  there  could  be  but  one  judgment ; 
that  there  could  not  be  and  ought  not  to  have  been 
judgment  for  separate  amounts  against  each  of  the  de^ 
fendants^  to  wit,  |7,000  against  the  Nashville  Railway 
&  Light  Company  and  |250  against  the  defendant  mayor 
and  city  council ;  and  that  in  this  case,  which  was  on  a 
tort  against  both  defendants,  verdict  and  judgment  there- 
on for  separate  amounts  against  each  defendant  were 
not  lawful  or  admissible,  and  are  void." 

The  Nashville  Railway  *&  Light  Company  moved  the 
court  to  change  the  verdict,  as  already  Altered  upon 
the  minutes,  so  that,  instead  of  its  reading  that  the 
jury  found  the  issues  in  favor  of  the  plaintiff  and  as- 
sessed his  damages  at  $7,250,  of  which  it  assessed  or 
awarded  the  plaintiff  $7,000  against  the  railway  and 
light  company  and  $250  against  the  mayor  and  city 
council  of  Nashville,  that  portion  of  it  would  read  that 
they  found  the  issues  in  favor  of  the  plaintiff  as  against 
the  Nashville  Railway  &  Light  Company  and  assess 
his  damages  against  the  Nashville  Railway  &  Light 
Company  in  the  sum  of  $7,000,  and  that  they  further 
find  the  issues  in  favor  of  the  plaintiff  and  against  the 
mayor  and  cil^  council  of  Nashville  and  assess  his  dam- 
ages against  the  mayor  and  city  council  of  Najshville 
in  the  sum  of  $250. 

A  number  of  jurors  were  called  into  open  court,  on 
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April  20,  1906,  and  examined  with  reference  to  what 
they  had  found  and  reported* 

The  evidence  of  the  jurors  as  to  what  they  intended 
we  cannot  consider,  as  it  is  not  properly  made  a  part 
of  the  record,  but  is  contained  in  the  rejected  bill  of 
exceptions. 

The  plaintiff  moved  the  court  for  a  new  trial  as  to 
the  mayor  and  city  council  of  Nashville,  which  was 
granted,  and  the  plaintiff  then  dismissed  the  case  as 
to  the  mayor  and  city  council.  Plaintiff^s  counsel,  at 
the  time  he  made  the  motion,  stated  to  the  court  and 
to  all  the  parties  that  it  was  his  intention,  if  the  court 
granted  the  motion  for  a  new  trial,  to  dismiss  the  suit 
as  to  the  mayor  and  cily  council  of  Nashville. 

After  the  suit  had  been  dismissed  as  to  the  mayor  and 
city  council  of  Nashville,  the  plaintiff  moved  the  court 
to  render  a  judgment  in  favor  of  the  plaintiff  and 
against  the  Nashville  Railway  &  Light  Comi)any  for 
f  7,250,  and  to  disregard  the  apportionment  of  the  dam- 
ages which  the  jury  had  undertaken  to  make.  The  court 
granted  this  motion  and  gave  a  judgment  accordingly. 

We  think  the  verdict  rendered  by  the  jury  was  irreg- 
ular and  erroneous. 

In  Railroad  V.  Jones,  100  Tenn.,  512,  46  S.  W.,  681, 
it  was  held,  in  substance,  that  when  two  or  more  persons 
are  charged  with  a  joint  trespass^  and  both,  or  all,  are 
found  guilty,  the  jury  cannot  assess  several  damages, 
but  they  must  be  assessed  jointly,  against  all  jointly, 
although  all  may  not  be  equally  culpable.    Quite  a  num- 
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ber  of  cases  are  cited  in  that  opinion,  and  to  these  may 
be  added  a  great  weight  of  authority  holding  the  same 
doctrina  Jones  v.  Orimmet,  4  W.  Va.,  104;  Crawford 
V.  Morris,  6  Grat  (Va,),  90;  Bohun  v.  Taylor,  6  Cow. 
(N.  T.),  313;  Wakely  v.  Hart,  6  Bin.  (Pa.),  316;  Boat- 
tnick  V.  Lewis,  1  Day  (Conn. ) ,  34 ;  Washington  Gaslight 
Co.  V.  Lamden,  172  U.  S.,  553,  19  Sup.  Ct,  296,  43  L. 
Ed.,  543;  Chils  v.  Oronlund  (C.  C),  41  Fed.,  505. 

The  question  is  now  presented  whether  this  irregular- 
ity, and  the  subsequent  steps  taken,  vitiate  the  judgment 
and  verdict,  or  whether,  as  Anally  entered,  the  judgment 
was  correct  and  warranted. 

The  contention  of  the  defendant  is  that  the  verdict  and 
judgment  were  void,  and  could  not  be  validated  by  any 
act  of  the  trial  judge.  The  insistence  of  the  plaintiff 
is  that  the  judgment  was  merely  irregular,  but  not  void, 
and  that  proper  judgment  could  be  rendered  thereon. 

It  is  contended  that  the  verdict  is  complete  when  it 
finds  the  issues  in  favor  of  the  plaintiff  and  assesses 
his  damages  at  the  sum  of  f  7,250,  and  that  the  remainder 
of  the  verdict,  apportioning  this  amount  separately,  is 
mere  surplusage,  and  might  have  been  stricken  out.  But, 
if  this  view  be  not  correct,  then  the  plaintiff  could  ask 
for  judgment  against  the  light  company  for  |7,250,  and 
dismiss  as  to  the  city;  and  that  is  virtually  what  was 
done. 

In  regard  to  verdicts  of  this  character,  there  appears 
to  be  four  distinct  lines  of  procedure  laid  down  by 
the  authorities.    The  first  class  holds  that  the  verdict 


280  TENNESSEE  REPORTS.      [118  Tenn. 

Ballway  ft  lAgbt  Co.  v.  Trawick. 

should  be  set  aside  and  a  new  trial  awarded.  WhitaJcer 
V.  Tatem,  48  Conn.,  520;  Washington  GasligM  Co,  v. 
Lansden,  172  U.  S.,  653, 19  Sup.  Ct.,  296,  43  L.  Ed.,  643; 
Chils  V.  Qronhmd  (0.  0.),  41  Fed.,  506. 

The  second  class  holds  that  where  the  jury  finds  the 
amount  of  damages  to  which  the  plaintiflF  is  entitled,  and 
finds  each  of  the  defendants  guilty,  this  fixes  the  plain- 
tiff's right  to  recover  the  full  amount  against  the  guilly 
parties,  and  tiiat  the  effort  of  the  jury  to  apportion  the 
damages  among  the  several  guilty  defendants  is  mere 
surplusage,  and  the  plaintiff  may  take  judgment  against 
all  for  the  total  damages  awarded.  This  is  the  holding 
of  Post  V.  Stocktoell,  34  Hun  (N.  T.),  373 ;  Cmtral  Pass. 
Ry.  V.  Kuhn,  86  Ky.,  578,  6  S.  W.,  441,  9  Am.  St  Rep., 
309;  Currier  V.  Svxm,  63  Me.,  323;  Beat  v.  Finch,  11  N. 
Y.,  128. 

The  third  class  holds  that  the  plaintiff  may  elect  his 
best  damages,  and  enter  judgment  for  this  sum  against 
all  the  defendants  found  guilty  jointly.  Cases  holding 
this  view  are  Halsey  v.  Woodruff,  9  Pick.  (Mass.),  555; 
Dm(,gherty  v.  Dorsey,  4  Bibb  (Ky.),  207;  Sodousky  v. 
McGee,  27  Ky.,  267;  Hoffman  v.  Schwartz,  11  Civ.  Proc. 
R.  (N.  Y.),  200;  Beal  v.  Finch,  11  N.  Y.,  128. 

The  fourth  class,  which  contains  the  great  weight  of 
authority,  holds  that  the  plaintiff  may  select  which  one 
of  the  defendants  he  will  take  judgment  against,  and 
may  enter  a  nolle  prosequi  as  to  the  others,  and  have 
his  judgment  against  this  one  in  the  amount  the  jury 
awarded  against  him,  and  this  cures  the  irregularity 
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in  the  yerdict  awarding  several  damages.  Some  of  the 
authorities  holding  tiiis  yiew  ajre :  Sutherland  on  Dam- 
ages (3d  Ed.),  p.  1268,  col.  2;  Camthers'  History  of  a 
Lawsuit  (4th  Ed.),  p.  295,  sec.  34;  Davis  v.  Ch^Mce, 
2  Yerg.,  94;  Warren  v.  Westrup,  44  Minn.,  237,  46  N. 
W.,  347,  20  Am.  St  Rep.,  578 ;  Crawford  v.  Morris,  5 
Grat  (Va.),  90;  8t.  L.  &  T.  H.  R.  R.  v.  South,  43  111., 
176,  92  Am.  Dec,  103 ;  Hardj/  v.  Thomas,  23  Miss.,  544, 
57  Am.  Dec,  152;  Ammonett  v.  Harris,  1  Hen.  &  M. 
(Va.),  488;  Bulklep  v.  Smith,  1  Duer  (N.  Y.),  643; 
Holly  V.  Mix,  3  Wend.  (N.  Y.),  350,  20  Am.  Dec,  702. 
The  English  authorities  are :  Saloma/n  v.  Smith,  1  Saun- 
ders, K.  B.,  207;  Mitchell  v.  Millbank,  6  Term  Rep., 
199 ;  1  Tidd's  Practice,  p.  682 ;  Rodney  v.  Strode,  3  Mod., 
101  (s.  c,  Carthews,  19),  cited  in  Heydon^s  Case,  11 
Coke,  7a,  7b,  in  vol.  6,  State  Library. 

Caruthers'  History  of  a  Lawsuit  (Edition  of  1866), 
p.  239,  sec.  374,  says : 

'^The  same  damages  must  be  found  against  all  the  de- 
fendants jointly.  It  is  a  joint  right  of  the  plaintiff, 
and,  if  a  verdict  separates  the  defendants  in  regard  to 
the  damages,  they  will  be  instructed  to  retire  and  And 
the  damages  joint  If  that  is  not  done,  if  they  have 
rendered  their  judgment  for  separate  damages  against 
different  defendants,  it  is  said  in  1  Parsons  on  Contracts, 
28,  that  the  plaintiff  may  elect  which  sum  he  will,  and, 
remitting  the  others,  enter  judgment  for  this  sum  against 
all  the  defendants. 

''In  Davis  v.  Chance,  2  Yerg.,  94,  it  is  said  that  in 
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Buch  case  'the  plaintiff  must  elect  to  take  judgment 
against  only  one  of  the  defendants  for  the  amount  found 
against  him^  and  enter  a  nolle  prosequi  as  to  all  the 
other  defendants.' 

"It  would  seem  that  the  error  of  the  jury  ought  not 
to  deprive  the  plaintifiF  of  his  right  to  a  joint  judgment 
against  all  the  wrongdoers,  and  that  the  highest  amount 
the  jury  had  given  against  any  one  of  the  defendants  was 
deemed  by  them  due  compensation  only  for  the  in- 
jury." 

In^  the  case  of  Davis  et  al.  v.  Chance,  2  Terg.,  94,  it 
was  held  that  if  several  defendants,  sued  in  trespass, 
plead  jointly,  and  they  are  all  tried  together  at  the  same 
time,  there  should  be  but  one  assessment  of  damage,  and 
one  judgment  upon  it,  or  if,  when  all  tried  together 
at  the  same  time,  there  be  several  damages  assessed, 
there  can  be  only  one  judgment  upon  one  of  these  assess- 
ments, and  a  nolle  prosequi  as  to  the  others. 

The  holding  in  the  case  of  Davis  v.  Chance^  2  Terg., 
94,  as  to  the  feature  of  the  case  we  are  now  considering, 
has  not  been  overruled  or  changed  in  any  way,  and  is 
not  contrary  to  the  holding  in  Knott  v.  Cunningham,  2 
Sneed,  205. 

We  think  that  the  great  weight  of  authority  is  to 
the  effect  that  such  an  error  or  irregularity  in  the  verdict 
and  judgment  in  the  court  below  can  be  remedied  by 
the  mode  of  proceeding  followed  in  this  case;  and  what 
was  done  In  this  case  is  virtually  in  accord  with  the 
authorities  we  have  cited. 
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It  is  said,  however,  that  the  nolle  prosequi  should  have 
been  entered  before  judgment,  and  the  inferential  argu- 
ment is  made  that  it  could  not  be  done  afterwards ;  but 
such  was  not  the  holding  in  Davis  v.  Chance^  for  in  that 
case  the  judgments  of  the  court  below  were  reversed  in 
this  courts  and  the  cause  was  remanded  to  the  court 
below,  that  the  plaintiflF  might  enter  there  a  judgment 
against  one  or  the  other  of  the  defendants,  at  his  elec- 
tion, for  the  damages  assessed  to  him,  against  whom  he 
shall  take  judgment,  entering  a  nolle  prosequi  as  to  the 
others. 

We  can  see  no  good  reason  why  the  plaintiff  might 
not  remit  J250  of  this  judgment  against  the  light  com- 
pany in  this  court,  and  that  company  cannot  complain. 

It  follows  that  the  judgment  of  the  court  below  must 
be  affirmed  (less  the  amount  of  f250  remitted) ;  that  is, 
judgment  will  be  entered  here  against  the  light  com- 
pany in  favor  of  the  plaintiff  for  $7,000,  without  inter- 
est^ and  for  costs. 
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Nashyillb  Railway   &   Light  Company  v,  Amanda 

Hendebson. 

{Nashville.    December  Term,  1906.) 

1.  PBBEMPTOBY  INBTBUOTION.    When  motion  for,  may  be 
made. 

The  practice  Is  well  settled  In  this  State  that  the  defendant  may 
move  for  a  peremptory  instruction  either  at  the  close  of  thch 
plaintiffs  evidence  or  of  the  entire  case. 

2.  BAUB.    Same.    Waived  by  lailure  to  renew  motion  at  close  of 
case. 

Where  the  defendant,  at  the  close  of  the  plaintifTs  ease,  moved 
for  a  peremptory  instruction  and  the  motion  is  overruled  and 

exception  taken,  after  which  he  introduces  evidence  in  his  own 

« 

behalf,  he  waives  his  exception  to  the  overruling  of  his  afore- 
said motion,  unless  it  is  renewed  at  the  close  of  the  whole  case. 

Cases  cited  and  approved:    Bogk  y.  Gassert,  149  U.  S.,  17,  and  nu- 
meroufl  cases  cited  in  the  opinion. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County.- 
J.  A.  Cabtwbight,  Judge. 

R.  F.  Jackson,  for  Railway  &  Light  Company. 

Lawbengb  &  Son,  for  Henderson. 
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Mb.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

This  action  was  brought  by  Amanda  Henderson 
against  the  Nashville  Railway  &  Light  Company  to  re- 
cover damages  for  personal  injuries  sustained  by  her 
as  the  result  of  the  alleged  negligence  of  that  company. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff.  At  the  close  of  the  plaintiff's  testimony, 
a  motion  was  made  by  the  defendant  for  a  peremptory 
instruction.  This  was  overruled.  Afterward  the  defend- 
ant proceeded  to  put  its  case  through  witnesses  to  the 
jury,  but  failed  at  the  conclusion  of  the  whole  case  to 
renew  this  motion.  It  is  now  assigned  for  error  that 
the  trial  judge  should  have  granted  the  motion  when 
made. 

The  practice  is  now  well  established  in  this  State 
that  the  defendant  may  move  for  peremptory  instruc- 
tion, either  at  the  close  of  the  plaintiff's  evidence  or 
of  the  entire  case.  While  the  exact  point  arising  on 
this  record  has  not  been  heretofore  determined 
by  this  court,  yet  it  is  well  settled  by  the  author- 
ities that,  if  made  at  the  close  of  the  plaintiff's  case  and 
overruled,  the  subsequent  introduction  of  evidence  in 
his  own  behalf  by  the  defendant  will  be  deemed  a  waiver 
of  his. exception  to  the  action  of  the  court,  unless  the 
motion  is  renewed  at  the  close  of  the  whole  case.  This 
question  has  arisen  in  the  supreme  court  of  the  United 
States,  as  well  as  in  courts  of  last  resort  in  the  various 
States,  both  as  to  the  effect  of  introducing  testimony 
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by  the  defendant  after  a  motion  for  an  involuntary  non- 
suit, as  well  as  for  a  peremptory  instruction,  has  been 
overruled,  and  the  great  weight  of  authority  supports 
the  rule  just  announced.  In  the  case  of  Bogk  v.  Gdssert, 
149  U.  S.,  17,  13  Sup.  Ct,  738,  37  L.  Ed.,  631,  it  is  said: 
"A  defendant  has  an  undoubted  right  to  stand  upon  his 
motion  for  a  nonsuit,  and  have  his  writ  of  error  if  it 
be  refused;  but  he  has  no  right  to  insist  upon  his  ex- 
ception after  having  subsequently  put  in  his  testimony 
and  made  his  case  upon  the  merits,  since  the  court  and 
jury  have  the  right  to  consider  the  whole  case  as  made 
by  the  testimony.  It  not  infrequently  happens  that  the 
defendant  himself  by  his  own  evidence  supplies  the  miss- 
ing link,  and,  if  not,  he  may  move  to  take  the  case  from 
the  jury  upon  the  conclusion  of  the  entire  testimony.'^ 
In  support  of  this  holding  the  court  cites  Grand  Trunk 
R.  Co.  V.  Cummings,  106  U.  S.,  700,  1  Sup.  Ct,  493,  27 
L.  Ed.,  266;  Accident  Ins.  Go.  v.  Crandall,  120  XT.  S., 
527,  7  Sup.  Ct.,  685,  30  L.  Ed.,  740;  Northern  Pacific  R. 
Co.  V.  Mares,  123  U.  S.,  710,  8  Sup.  Ct,  321,  31  L.  Ed., 
296 ;  Union  Ins.  Co.  v.  Smith,  124  U.  S.,  405,  8  Sup.  Ct, 
534,  31  L.  Ed.,  497;  Bradley  v.  Pool,  98  Mass.,  169,  93 
Am.  Dec.,  144.  To  these  may  be  added  Dunham,  etc., 
Co.  V.  Dandelin,  143  111.,  409,  32  N.  E.,  258;  Illstad  v. 
Anderson,  2  N.  D.,  167,  49  N.  W.,  659 ;  Poling  v.  Ohio 
River  R.  Co.,  38  W.  Va.,  645,  18  S.  E.,  782,  24  L.  R.  A., 
215 ;  Joliet,  etc.,  Co.  v.  Shields,  134  111.,  209,  25  N.  E., 
569 ;  Nor.  Pac.  R.  Co.  v.  Charles,  51  Fed.,  562,  2  C.  C. 
A.,  880;  Waiker  v.  Windsor,  etc.,  Bank,  56  Fed.,  76, 
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5  O,  C.  A.,  421;  and  Elliott's  General  Practice,  vol.  2, 
sec.  1062.  Upon  these  authorities  we  hold  that  this 
assignment  of  error  is  not  well  taken,  and  must  be  over- 
ruled. 

The  case,  however,  is  reversed  upon  the  several 
grounds  that  there  is  no  material  evidence  to  support 
the  verdict,  and  for  errors  committed  by  the  trial  judge 
in  his  general  charge,  and  in  his  failure  to  give  certain 
requests  that  were  submitted  to  him  by  the  counsel  of 
the  railway  company.  These  mattei-s,  however,  are  dis- 
posed of  in  a  memorandum  opinion  filed  witli  the  record, 
and  are  not  here  embraced,  inasmuch  as  they  are  not  of 
sufficient  importance  for  publication. 
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S,  H.  Pile  et  ah  i\  John  M.  Carpenter  et  ah 
{Nashrdlle.     December  Term,  1906.) 

1.  CHANOE&Y  PBAOTICB.  Findingr  of  chancellor,  sitting  as  a 
Jnry,  on  issue  involving  construction  of  written  agreements  is 
not  conclusive,  when. 
The  finding  of  the  chancellor  sitting  as  a  Jury  by  the  consent  of 
the  parties  in  a  chancery  Jury  case  is  not  conclusive  on  appeal, 
where  the  issue  does  not  involve  a  matter  of  fact,  pure  and  sim- 
ple, but  presents  a  question  to  be  determined  upon  the  construc- 
tion of  certain  written  agreements,  because  this  raises  a  question 
of  law  to  be  decided  by  the  court,  and  not  a  Jury. 

Case  cited  and  approved:     Toomey  v.  Atyoe,  95  Tenn.,  873. 

S.  RBAL  ESTATE  AGENTS.  Without  license  cannot  recover 
compensation  for  services,  when.  Case  in  judgment. 
Real  estate  agents  acting  without  license  and  without  payment  of 
the  privilege  tax  imposed  upon  them  at  the  time  transactions 
occur  cannot  recover  compensation  for  services  rendered  in  mak- 
ing sales  of  lands;  and  complainants  obtaining  agreements  from 
landowners  to  sell  and  convey  certain  lands  at  a  certain  specified 
price,  in  consideration  of  their  finding  purchasers  and  making 
sales,  and  with  the  understanding  that  whatever  amounts  might 
be  realized  from  a  sale  of  the  lands  over  and  above  the  specified 
price  to  be  paid  to  the  owners,  should  be  divided  equally  between 
them,  are  real  estate  dealers  and  agents  in  the  sense  of  the 
statute,  and  cannot  recover  from  the  purchasers  the  excess  of 
the  purchase  price  above  the  specified  price  to  be  paid  and  which 
was  paid  to  the  landowners. 

Acts  cited  and  construed:    1901,  ch.  128,  sees.  4,  14  and  16. 
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FROM  FENTRESS. 


Appeal  from  the  Chancery  Court  of  Fentress  County. 
— ^D.  L.  Lansden,  Chancellor. 

CoNATSEE  &  Case,  Evans  &  Snodgbass,  Samuel  N. 
Habwood  and  Edwabd  E.  Babthell,  for  complainants. 

MgCboskey  &  Peagb^  for  defendants. 


Mk  Chief  Justiob  Beabd  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  by  the  complainants, 
who  allege  therein  that  the  defendants  were  indebted 
to  them  in  the  sum  of  |4,112.92,  the  same  being  the 
balance  due  of  purchase  money  of  certain  tracts  of  land 
lying  in  Fentress  county,  Tennessee,  sold  by  the  com- 
plainants to  the  defendants,  and  that  this  balance  was 
a  lien  upon  several  tracts  described  in  the  bill,  the  same 
to  be  distributed,  in  the  decree  of  foreclosure  which  was 
sought,  among  the  tracts  in  proportion  to  the  sum  due 
upon  each  particular  tract.  The  defendants  answered 
the  bill,  denying  all  the  equities  therein.  Among  the 
defenses  interposed  was  this :  That  the  amount  claimed 
by  the  complainants  w^as  not  a  balance  of  purchase 
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money,  but  was  a  coramission,  or  profits  in  the  nature 
of  a  commission,  upon  the  sales  of  the  seyeral  tracts 
of  land  referred  to,  negotiated  by  them  for  the  owners 
thereof,  these  sales  being  made,  as  is  averred  by  the 
complainants,  while  they  were  doing  business  as  real 
estate  dealers,  and  at  a  time  when,  haying  failed  to 
pay  the  privilege  imposed  by  the  revenue  act  of  1901, 
they  were  without  authority  to  make  the  same,  and  that 
under  the  circumstances  mentioned  they  could  not  avail 
themselves  of  the  aid  of  the  court  to  press  their  claim 
against  the  defendants.  The  complainants  demanded  a 
jury,  and  certain  issues  were  prepared,  with  the  approval 
of  the  chancellor,  for  submission  upon  the  trial. 

Upon  the  calling  of  the  case  the  parties,  however, 
agreed  to  a  waiver  of  the  jury,  and  instead  it  was  stipu- 
lated that  the  chancellor  might  hear  the  cause  as  if  sit^ 
ting  as  a  jury,  and  make  responses  to  the  various  issues 
thus  made  up.  Accordingly  the  cause  was  heard  by 
him,  and  responses  were  made  favorable  to  the  com- 
plainants, and  thereupon  a  decree  was  entered  upon  these 
responses,  as  well  as  upon  a  consideration  of  the  whole 
case,  in  which  it  was  held  that  the  defendants  were  in- 
debted to  the  complainants,  after  the  allowance  of  cer- 
tain credits,  in  the  sum  of  {3,816.64,  and  that  the  amount 
so  found  to  be  due  was  a  lien  upon  the  several  tracts 
of  land  described  in  the  bill,  and  it  was  directed  that 
these  lands  be  sold,  unless  the  amount  so  decreed  was 
paid  within  the  time  fixed  by  the  chancellor.  Upon  ap- 
peal, the  cause  having  been  assigned  to  the  court  of 
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chancery  appeals,  it  was  there  heard,  with  the  result 
that  that  court  reversed  the  decree  of  the  chancellor  and 
dismissed  the  bill,  with  costs.  From  this  decree  of 
dismissal,  the  complainants  have  appealed,  and  in  this 
court  have  filed  assignments  of  error  to  the  action  of 
that  court. 

The  court  of  chancery  appeals  find  as  a  fact  that  the 
complainants  were  real  estate  dealers,  and  it  was  in 
carrying  on  that  business  the  various  contracts  with  the 
defendants  were  made  for  the  sale  of  the  several  tracts 
of  land  referred  to,  and  that  the  amounts  claimed  by 
them  in  their  bill  and  decreed  to  them  by  the  chancellor 
was  in  the  nature  of  commissions  or  profits  earned  by 
them  in  perfecting  their  sales;  that  the  complainants  at 
the  time  of  these  transactions  had  failed  to  pay  the 
privilege  tax  required  of  parties  carrying  on  such  busi- 
ness by  the  act  of  1901;  and  that,  this  being  so,  they 
were  without  any  status  in  the  court  It  is  now  insist- 
ed that  this  finding  of  that  court  is  in  the  teeth  of  the 
reponses  of  the  chancellor,  upon  an  issue  involving  this 
very  question,  and  that,  this  being  so,  under  the  well- 
established  rule  of  practice,  that  court  was  without  au- 
thority to  go  beyond  that  response.  The  issue  referred 
to  was  in  these  words:  **Were  complainants  engaged 
as  real  estate  brokers  or  agents  as  a  business  at  the  time 
of  the  sale  of  the  real  estate  over  which  this  suit  arose?'* 
To  this  issue  the  chancellor  responded,  "No."  The  ques- 
tion, therefore,  presented,  and  the  only  one  involved  in 
the  case  at  this  time,  is :    Was  this  response  of  a  nature 
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to  make  it  conclusive  upon  the  court  of  chancery  ap- 
pealSy  and  is  it  equally  so  upon  this  court? 

It  is  true  that,  so  far  as  this  issue  might  involve  a 
matter  of  fact,  pure  and  simple,  the  response  thereto 
would  be  binding  upon  that  court,  as  well  as  upon  this. 
But  in  the  present  case  the  determination  of  the  ques- 
tion rested  upon  the  construction  of  certain  agreements 
in  writing  which  bore  directly  upon  it  The  facts  were 
that  the  complainant  Phillips  had,  at  different  times 
and  from  different  persons  owning  the  several  tracts  of 
land  described  in  this  bill,  obtained  what  are  called  ^^ofh 
tion  contracts''  in  the  pleading,  evidenced  by  writing, 
signed  by  the  various  owners  of  these  tracts  and  the 
complainant  P.  L.  Phillips.  These  agreements  in  writ- 
ing are  similar  in  tenor  and  effect,  only  differing  in  the 
names  of  the  owners  and  the  description  of  the  several 
tracts  covered  by  these  several  agreements.  All  of  these 
agreements  were  in  the  record  upon  the  trial  of  the 
cause,  and  a  construction  of  them  was  necessary  to  the 
determination  of  the  issue  in  question.  An  extract  from 
one  of  these  agreements  is  sufllcient  for  the  purpose  of 
this  opinion.  It  is  dated  the  20th  of  February,  1902, 
and  opens  as  follows: 

'^An  agreement  made  and  entered  into  ...  by 
and  between  Phillip  Williams,  a  resident  of  Fentress 
county,  Tennessee,  and  P.  L.  Phillips,  of  Fentress  coun- 
ty, Tennessee,  witnesseth: 

"That  for  and  in  consideration  of  one  dollar  in  hand 
paid,  the  receipt  of  which  is  hereby  confessed  and  ac- 
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knowledged,  and  also  in  consideration  of  services  to  be 
rendered  by  said  P.  L.  Phillips  in  finding  a  purchaser 
and  making  a  sale  of  the  hereinafter  described  tract 
of  land,  we  agree  to  sell  and  convey  to  the  said  P.  L. 
Phillips,  his  successor  or  assigns,  by  general  warranty 
deed,  at  any  time  within  the  next  thirty  days  hereafter, 
the  hereinafter  described  parcel  of  land,  for  and  at  the 
price  of  |2.25  per  acre,  payable,*^  etc. 

Then  follows  a  description  of  the  land.  The  agree- 
ment concludes  with  the  following  clause:  "It  is  fur- 
ther understood  and  agreed  that  if  the  said  P.  L.  Phillips 
shall  have  a  bona  fide  purchaser  within  the  said  thirty 
days,  but  shall  be  unable  to  consummate  a  sale  for  the 
lack  of  abstracts  or  surveys,  or  on  account  of  defect  in 
deeds  or  title,  then  the  said  P.  L.  Phillips  shall  give 
written  notice  of  the  fact  that  he  has  found  such  bona 
fide  purchaser  and  shall  have  reasonable  time  there- 
after in  which  to  prepare  said  abstract,  have  said  sur- 
veys made,  cure  defects,  and  make  the  said  payments 
herein  contemplated."  This  agreement  was  signed  by 
complainant  P.  L.  Phillips,  and  Phillip  Williams,  the 
owner  of  the  property. 

On  the  27th  of  February,  1902,  the  complainants  in 
this  cause  entered  into  a  written  agreement,  which  is 
in  the  following  words:  "Whereas,  we,  S.  H.  Pile,  P.  L. 
Phillips,  J.  R.  Storie,  and  Conatser  &  Case,  have  taken 
options  on  lands  on  the  headwaters  of  Wolf  river,  Ten- 
nessee, which  said  options  are  taken  in  the  name  of 
said  P.  L.  Phillips,  but  are  for  the  use  and  benefit  of 
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the  other  parties  hereto :  Now,  it  is  agreed  that  what- 
ever amounts  may  be  realized  from  the  sale  of  said 
land,  or  from  any  other  lands  obtained  hereafter  in 
like  manner  by  said  parties,  over  and  above  rhe  price 
to  be  paid  to  the  owners  thereof,  shall  be  divided  between 
us  equally,  none  of  the  parties  hereto  being  allowed 
anything  for  time  spent,  finding  a  purchaser,  or  oecuring 
options;  but  the  said  Conatser  &  Case  agree  to  furnish 
abstracts  of  title  to  said  lands,  containing  their  l^al 
opinion  as  to  the  validity  of  the  same,  without  charge, 
and  that  such  fees  as  the  parties  on  the  options  have 
agreed  to  pay  for  such  abstracts,  and  such  fees  as  may 
be  hereafter  received  thereunder,  shall  go  into  the  gen- 
eral fund  and  be  equally  divided  among  all  the  parties 
hereto." 

These  agreements  were  all  operative  at  the  time  the 
complainants  effected  the  sales  of  these  several  tracts 
of  land  through  these  defendants.  Instead,  however, 
of  the  titles  being  made  of  the  owners  of  these 
tracts  who  had  given  these  options  to  the  defend- 
ants named  in  this  cause,  they  were  made  direct  to  the 
parties  who  were  in  fact  the  ultimate  purchasers.  All 
the  purchase  money  due  under  these  option  contracts 
to  the  owners  of  these  lands  was  paid  by  the  vendees, 
who  took  the  several  titles  at  the  time  the  deeds  were 
passed,  and  the  amount  in  controversy  in  this  cause  is 
the  difference  between  the  sum  or  sums  that  the  owners 
of  these  lands  were  to  and  did  receive  and  the  amount 
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at  which  these  properties  were  sold  by  the  complainants 
to  the  vendees. 

Acts  1901,  p.  200,  c.  128,  sec.  4,  provides  as  follows: 
^^That  each  vocation,  occupation  and  business  hereinafter 
named  in  this  section  is  hereby  declared  to  be  a  privi- 
l^e,  and  the  rate  of  taxation  of  each  privilege  shall 
be  as  hereinafter  fixed,  which  privilege  tax  shall  be 
paid  to  the  county  court,  as  provided  by  law  for  the 
collection  of  revenue."  By  this  section  the  business  of 
^'real  estate  dealers  and  agents"  is  made  a  privilege, 
and  a  privilege  tax  of  five  dollars  per  annum  is  pre- 
scribed for  carrying  on  this  business  "in  counties  out- 
side of  cities,  towns,  or  taxing  districts." 

By  section  14  of  the  act  it  is  enacted  that  any  and 
all  parties,  firms,  and  corporations  "exercising  any  of 
the  foregoing  privileges  must  pay  the  tax  as  set  forth 
in  this  act  for  the  exercise  of  said  privilege,  .  .  . 
and  this  act  shall  not  be  so  construed  as  to  exempt  any 
person,  firm  or  corporation  whatever,  exercising  any 
of  the  foregoing  privileges,  from  the  payment  of  the  tax 
herein  prescribed  for  the  exercise  of  said  privileges  as 
herein  provided. .  .  ."  By  section  16  of  the  same  act  it  is 
"declared  a  misdemeanor  for  any  person  to  exercise  any 
of  the  privileges  created  by  the  act  without  first  paying 
the  tax  prescribed  for  the  exercise  of  the  same,  and  that 
all  parties  so  offending  shall  be  liable  to  a  fine  of  not 
less  than  |50  nor  more  than  $500  for  each  day  such  priv- 
ilege is  exercised  without  license." 

Upon  this  record  we  think  the  following  proposition 
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may  be  safely  announced,  determinative  of  this  case  as 
against  the  contention  of  complainants  and  in  support 
of  the  conclusion  reached  by  the  court  of  chancery  ap- 
peals :  First,  that  these  complainants  in  these  transac- 
tions were  real  estate  dealers  within  the  contemplation 
of  the  statute;  second,  that  the  construction  of  these 
various  written  agreements  raised  a  question  of  law 
to  be  decided  by  the  court,  as  contradistinguished  from 
a  jury,  and  for  ultimate  decision  of  this  court  {Toomey 
V.  Atyoe,  95  Tenn.,  373,  32  S.  W.,  254) ;  and,  third,  it 
follows  that,  being  without  license  at  the  time  that  the 
transactions  occurred,  under  a  principle  frequently 
arising  and  applied  by  this  court  in  cases  involving  this 
act  of  1901  and  similar  revenue  acts,  complainants  were 
without  right  to  recover  from  the  defendants  the  profits 
or  commissions  earned  by  them  in  carrying  out  the  same 
The  decree  of  the  court  of  chancery  appeals  is  there- 
fore affirmed,  and  the  bill  of  complainants  is  dismissed, 
with  costs. 
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George  W.  W.  Sweeney  et  al.  v.  Tennessee  Centrai. 

Railroad  Company  et  dl. 

(Nashville.    December  Term,  1906.) 

1.  BAILROAB  STOCK  SUBSOBIFTION  BY  CITIBS.  State- 
ments and  provisions  that  are  not  conditions  precedent. 
Statements  and  provisions  in  a  city's  contract  of  subscription  for 
stock  in  a  railroad  are  not  conditions  precedent  to  either  the  sub- 
scription by  the  city  or  the  payment  of  its  subscription,  where 
the  railroad  company  in  its  application  to  the  city  for  subscrip- 
tion to  its  stock,  stated  that  the  company  was  "to  be  authorized 
to  issue  stock  at  the  rate  of  1 2  5,000  per  mile  of  completed  and  ac- 
quired road  and  five  per  cent  first  mortgage  bonds  at  the  rate  of 
not  exceeding  $25,000  per  mile  of  completed  and  acquired  road," 
and  followed  this  statement  with  a  request  for  a  subscription 
to  its  stock  to  be  made  by  the  city  "upon  the  following  terms  and 
conditions,"  but  the  terms  and  conditions  there  set  out  no  where 
embrace  a  condition  that  places  a  limitation  upon  the  stock  sub- 
scription or  bond  issue.  The  terms  and  conditions  set  out  in 
the  city  ordinance  authorizing  the  subscription  to  the  stock  to  be 
made  are  not  conditions  precedent,  where  such  limitation  was 
not  made  a  condition  of  subscription  or  payment.  Nor  are  the 
provisions  in  the  ordinance  that  the  company  should  deposit  a 
certain  sum  of  its  bonds  to  guarantee  a  certain  extension  of  the 
road  and  to  prevent  a  foreclosure  of  the  road,  and  that  the  prin- 
cipal shops  of  the  company  should  be  located  in  the  city,  and 
for  the  deposit,  on  consolidation  with  other  railroad  companies, 
of  a  majority  of  the  stock  of  the  consolidated  company  or  con- 
stituent companies  with  a  trust  company,  are  not  conditions 
precedent  to  either  the  subscription  or  its  payment.  (Post,  pp. 
299-317.) 

Cases  cited  and  approved:    Railroad  v.  Parks,  86  Tenn.,  560;  Mor- 
row y.  Iron  ft  Steel  Ck).,  87  Tenn.,  262. 
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2.  SABCB.  Same.  Bill  is  demurrable  for  failure  to  alle^  non- 
performance of  conditions  or  stipulations. 
A  bill  seeking  to  have  a  subscription  by  a  city  to  the  stock  of  a 
railroad  declared  void  and  to  enjoin  its  payment,  and  alleging, 
among  other  grounds  and  reasons  therefor,  a  failure  of  the 
railroad  company  to  locate  its  shops  in  the  city  and  deposit  cer- 
tain stock  certificates  in  fulfillment  of  stipulations  of  the  sub- 
scription, is  demurrable  as  to  these  allegations  for  failure  to  al- 
lege that  the  company  has  located  its  shops  elsewhere,  or  that 
it  has  no  purpose  of  locating  them  in  the  city  and  that  it  has 
refused  to  deposit  the  certificates  or  that  the  city  was  about  to 
pay  its  subscription  without  requiring  such  deposit  {Post,  p. 
317.) 

8.  8AMB.>  City's  subscription  is  special,  and  all  the  stock  need 
not  be  subscribed  to  make  it  valid. 
A  city's  subscription  to  the  stock  of  a  railroad  made  under  the 
statute  (Acts  1887,  ch.  8)  authorizing  the  same  and  prescribing 
the  manner  of  making,  is  without  an  implied  condition  that  the 
subscription  shall  be  void  unless  all  the  stock  of  the  company 
is  subscribed,  because  it  is  an  independent  special  subscription 
by  the  terms  of  which  the  conditions  of  payment  and  the  times 
thereof  are  expressly  fixed.     {Post,  pp.  318-322.) 

Acts  cited  and  construed:  1887,  ch.  8. 

Cases  cited  and  distinguished:  Read  v.  Gaslight  Co.,  9  Heisk.» 
545;  Anderson  y  Railroad,  91  Tenn.,  48. 

4.    8AMB.    Same.    Construction  company's  contract  to  build  the 
road  for  the  unsubscribed  authorized  stock  is  a  subscription  for 

I  all  its  stock. 

A  construction  company's  agreement  with  a  railroad  company  to 
construct  its  road  and  receive  in  part  consideration  therefor  all 
of  its  authorized  stock,  except  what  had  been  otherwise  sub- 

I  scribed  for,  is  in  spirit  and  legal  effect  a   subscription  for  all  of 

its  stock,  and  a  prior  subscription  by  a  city  cannot  be  avoided 

!  because  of  failure  to  obtain  subscriptions  to  its  entire  stock. 

{Post,  pp.  822.324.) 
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FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison^  Chancellor. 

W.  H.  CooPBB  and  Thomas  J.  Tynb,  for  complainants. 

Pitts  &  MoConnico,  John  M.  Dickinson  and  Ajlex, 
P.  Humphreys,  for  defendants. 


Mb.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

The  complainants  are  citizens  and  taxpayers  of  the 
city  of  Nashville,  and  they  file  the  present  bill,  on  their 
own  behalf  and  on  behalf  of  other  taxpayers  of  that  city, 
the  purpose  of  which  is  to  have  declared  void  a  subscrip- 
tion made  by  the  mayor  and  city  council  of  Nashville 
for  11,000,000  of  the  capital  stock  of  the  Nashville  & 
Clarksville  Railroad  Company,  one  of  the  constituents 
of  the  consolidated  railway  companies  now  known  as  the 
"Tennessee  Central  Railway  Company ,''  and  for  a  de- 
cree inhibiting  the  city's  use  of  its  bonds  or  cash  in 
payment  of  this  subscription.  The  bill  was  dismissed 
on  demurrer,  and  now,  on  appeal,  the  complainants  are 
urging  the  same  contentions  decided  against  them  in 
the  court  below. 
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The  first  of  these  contentions,  and  the  one  most  earn- 
estly pressed,  is  that  as  a  condition  precedent  to  the 
city's  contract  of  subscription  for  this  stock  it  was 
agreed  that  the  Nashville  &  Clarksville  Eailroad  Com- 
pany should  not  issue  more  than  J25,000  of  bonds  per 
mile  for  roads  constructed  or  to  be  constructed,  and 
that  in  violation  of  this  condition  the  corporation  had 
placed  upon  its  property  secured  bondB  amounting  to 
137,000  pep  mile. 

Taking  the  bill  and  exhibit  thereto,  we  find  that  on 
the  21st  of  June,  1901,  the  Nashville  &  Clarksville  Rail- 
road Company,  by  its  president,  Mr.  Jere  Baxter,  sub- 
mitted an  application  in  writing  to  Mr.  J.  M.  Head, 
the  then  mayor  of  Nashville,  asking  for  a  Subscription 
to  the  capital  stock  of  that  corporation  by  the  mayor 
and  city  council  of  Nashville  in  the  sum  of  |1,000,000. 
This  application  as  originally  filed  with  the  mayor  was 
aa  follows: 

"Nashville,  Tennessee,  June  21,  1901. 
"Hon.  Jas.  M.  Head,  Mayor  of  the  City  of  Nashville: 

"The  Nashville  &  Clarksville  Railroad  Company,  a 
corporation  organized  and  existing  under  the  laws  of 
Tennessee,  proposes  to  construct  a  standard-gauge 
steam  railroad  from  a  point  within  the  corporate 
limits  of  the  city  of  Nashville,  Tennessee,  connecting 
with  the  tracks  of  the  Tennessee  Central  Railroad  Com- 
pany, or  those  of  the  Nashville  Terminal  Company, 
and  crossing  the  Cumberland  river  by  a  bridge, 
to  be  constructed  either  by  the  Nashville  &  Clarksville 
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Railroaxi  Company  or  by  the  said  terminal  company,  to 
a  point  within  the  limits  of  the  city  of  Clarksville,  Ten- 
nessee, and  beyond  the  latter  point  in  a  northwestern 
direction  to  a  point  in  the  county  of  Montgomery,  Ten- 
nessee, at  the  State  line  between  the  States  of  Tennessee 
and  Kentucky,  the  same  to  be  authorized  to  issue  stock 
at  the  rate  of  f  25,000  per  mile  of  completed  and  acquired 
road,  and  five  per  cent,  first-mortgage  bonds  at  the  rate 
of  not  exceeding  |25,000  per  mile  of  completed  and  ac- 
quired road,  and  respectfully  asks  a  subscription  to  its 
capital  stock  by  the  mayor  and  city  council  of  Nashville 
in  the  sum  of  |1,000,000  upon  the  following  terms  and 
conditions : 

"First  Construction  of  said  line  of  railroad  to  be 
commenced  at  Nashville  within  six  months  from  the 
date  of  subscription,  and  completed  from  that  point 
through  the  county  of  Davidson  within  twelve  months, 
and  to  the  city  of  Clarksville  within  twenty-four  months, 
from  date  of  subscription.  Delays  caused  by  injunction 
or  bona  fide  litigation  are  not  to  be  counted  as  part  of 
any  said  periods. 

"Second.  No  part  of  the  subscription  to  become  due 
and  payable  unless  and  until  the  said  railroad  com- 
pany shall  have  constructed  and  put  in  operation,  with- 
in the  time  fixed  in  this  application  and  substantially 
in  the  direction  and  on  the  lines  a^  shown  on  the  plan 
or  map  which  is  attached  hereto,  that  portion  of  its 
railroad  located  within  the  county  of  Davidson,  and 
upon  the  completion  and  operation  of  that  portion  of 
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the  road  one-half  of  the  said  subscription  shall  become 
due  and  payable,  and  upon  its  payment  the  said  railroad 
company  shall  issue  and  deliver  to  the  said  mayor  and 
city  council  of  Nashville  an  equal  amount  of  certificates 
of  its  capital  stock. 

"Third.  The  balance  of  the  subscription  shall  be  due 
and  payable  when  the  entire  line  of  railroad  from  Nash- 
ville to  Clarksville  shall  have  been  constructed  and  put 
in  operation,  and  upon  said  payment  certificates  for  an 
equal  amount  of  the  capital  stock  of  said  railroad  com- 
pany shall  be  issued  and  delivered  to  said  mayor  and 
citv  council  of  Nashville. 

"Fourth.  Payments  for  said  stock  may  be  made  by 
said  mayor  and  city  council  of  Nashville,  either  in  cash 
or  its  20-year  coupon  bonds,  bearing  interest  at  four 
per  cent,  per  annum,  payable  semi-annually,  as  the  said 
mayor  and  city  council  of  Nashville  may  elect 

"Fifth.  The  expenses  of  the  election  to  be  held  under 
this  application  to  be  paid  by  the  Nashville  &  Clarks- 
ville Railroad  Company,  and  the  amount  thereof  will  be 
deposited  with  the  city  treasurer  within  five  days  after 
the  election  is  ordered. 

"Attached  to,  and  made  a  part  of  this  application  is  a 
plan  or  map,  certified  by  the  chief  engineer  of  the  Nash- 
ville &  Clarksville  Railroad  Company,  showing  the  gen- 
eral direction  of  the  line  of  its  roads;  and  it  declares 
that  it  will  locate  and  construct  its  said  railroad  sub- 
stantially in  accordance  with  said   plans  or  map  be^ 
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tween  the  said  cities  of  Nashville  and  Clarksville,  and 
substantially  as  stated  in  this  application. 

"You  are  respectfully  asked  to  call  a  special  meeting 
of  the  board  of  mayor  and  city  council  of  the  city  of 
Nashville  and  submit  this  application  to  it  for  its  con- 
sideration as  provided  by  law,  to  the  end  that  it  may  de- 
termine whether  an  election  by  the  qualified  voters  of 
the  city  of  Nashville  shall  be  held  to  determine  whether 
or  not  the  subscription  shall  be  made. 

"This  application  is  made  under  and  in  accordance 
with  the  provisions  of  Acts  1887,  p.  57,  c.  3,  of  the  gen- 
eral assembly  of  the  State  of  Tennessee. 

Respectfully, 
"Nashville    &     Clarksville     Railroad     Company, 
[Seal.]     By  Jere  Baxter,  President. 
"Attest:    W.  B.  Eastman,  Secretary.^' 

A  number  of  communications  thereafter  were  ex- 
changed between  Mr.  Baxter,  as  president  of  this  com- 
pany, and  Mr.  Head,  the  mayor  of  the  city,  one  purpose 
of  which,  on  the  part  of  Mr.  Baxter,  was  to  disclose  for 
the  full  information  of  the  citizens  of  Nashville  the 
plans  of  himself  and  associates  in  regard  to  the  buiding 
of  the  new  road  and  its  consolidation  with  other  lines  of 
railways,  controlled  by  the  same  parties,  which  ran 
east  of  Nashville.  It  is  unnecessary  to  set  out  these  com- 
munications, as  they  in  no  degree  reflect  light  on  the 
particular  point  now  being  considered.  It  is  sufficient 
to  say  that  this  correspondence  led  in  some  d^ree  to  a 
change  in  or  an  amendment  of  the  original  application. 
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This  amended  application  was  in  the  same  language  as 
was  the  original,  except  that  paragraphs  2  and  3  were 
so  amended  as  to  read  as  follows : 

"Second.  No  part  of  the  subscription  to  become  due 
and  payable  unless  and  until  the  said  railroad  company 
shall  have  constructed  and  put  in  operation  within  the 
time  fixed  in  this  application,  and  substantially  in  the 
direction  and  on  the  line  as  shown  by  the  map  which  is 
attached  hereto,  that  portion  of  the  railroad  located 
within  the  county  of  Davidson,  and  shall  have  provided 
for  and  accepted  upon  its  board  of  directors  upon  the 
request  of  the  mayor  and  city  council  of  Nashville,  at 
any  time  after  it  shall  have  made  said  subscription,  two 
members  named  for  directors  by  resolution  of  said 
mayor  and  city  council,  and  upon  the  completion  and 
operation  of  that  portion  of  the  railroad,  and  compli- 
ance with  above  condition  as  to  representation  of  the 
mayor  and  city  council  upon  its  board  of  directors,  one- 
half  of  said  subscription  shall  become  due  and  payable, 
provided  the  bridge  across  Cumberland  river  shall  have 
been  completed ;  otherwise,  when  said  bridge  is  complet- 
ed, and  upon  its  payment,  the  said  railroad  company 
shall  issue  to  said  mayor  and  city  council  of  Nashville 
an  equal  amount  of  certificates  of  its  capital  stock. 

"Third.  The  balance  of  the  subscription  shall  be  due 
and  payable  only  when  the  following  conditions  prece- 
dent shall  have  been  complied  with: 

"(1)     When  the  entire  line  of  railroad  from  Nash- 
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ville  to  Clarksville  shall  have  been  constructed  and  pu£ 
in  operation  as  proposed;  and 

«(2)  When  the  said  Nashville  &  Clarksville  Rail- 
road  Company  shall  have  made  and  filed  with  the  mayor 
of  the  city  of  Nashville  a  bond  in  the  sum  of  |500,000, 
payable  to  the  mayor  and  city  council  of  Nashville, 
with  good  security,  to  be  approved  by  the  mayor,  con- 
ditioned that  said  Nashville  &  Clarksville  Railroad 
Company,  or  a  consolidated  company  of  which  it  may 
form  a  part,  shall  within  three  years  from  the  subscrip- 
tion (delays  caused  by  injunction  or  bona  fide  litiga- 
tion excepted)  extend  its  line  of  railroad  from  Clarks- 
ville to  a  connection  with  the  Illinois  Central  Railroad, 
either  by  construction  or  acquiring  by  purchase  or  lease 
a  line  of  railroad  to  such  connection;  and 

"(3)  When  the  syndicate,  composed  of  Jere  Baxter 
and  his  associates,  shall  have  deposited  with  the  Union 
Bank  &  Trust  Company,  of  Nashville,  Tennessee,  or  with 
some  other  responsible  depositary  of  Nashville,  to  be  ap- 
proved by  the  mayor  of  Nashville,  first  mortgage  bonds 
of  either  the  Nashville  &  Clarksville  Railroad  Company, 
or  the  consolidated  company  of  which  it  may  form  a 
part,  belonging  to  said  syndicate  jointly  or  severally, 
of  the  aggregate  sum  of  |500,000,  accompanied  with  an 
agreement^  duly  executed  by  them,  empowering  said  de- 
positary to  hold  said  bonds  as  trustee,  first,  as  a  guar- 
anty that  the  conditions  of  the  above-mentioned  bonds 
shall  be  kept  and  performed ;  and 
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"(4)  Thereafter  as  a  guaranty  to  protect  the  consol- 
Mated  line  between  the  Illinois  Central. Railroad  on  the 
west,  and  the  Southern  and  Cincinnati  Southern  Bail- 
roads  on  the  east,  in  the  event  of  the  consolidation  op 
amalgamation  of  the  said  Nashville  &  Clarksville  Rail- 
road Company  with  the  lines  punning  east  and  north  by 
way  of  Ijebanon  and  Cookeville,  against  foreclosupe  for 
the  period  of  five  years  fpohi  the  date  of  the  completion 
and  putting  in  full  operation  of  said  consolidated  line, 
with  power  in  said  trustee  to  yell  from  time  to  time  so 
much  and  such  amounts  of  said  bonds  as  may  be  neces- 
sary, if  any,  during  said  period,  to  meet  any  deficiency  of 
earnings  that  may  threaten  foreclosure,  and  apply  the 
proceeds  to  the  payment  of  such  deficiency,  any  sum  so 
used  to  be  replaced  out  of  the  surplus  profits  that  may 
be  subsequently  earned;  and 

"When  these  things  shall  have  been  done,  the  said  bal- 
ance of  the  subscription  shall  be  due  and  payable,  and 
upon  its  payment  certificates  of  an  equal  amount  of  the 
capital  stock  of  said  railroad  company  shall  be  issued 
and  delivered  to  the  said  mayor  and  city  council  ot 
Nashville." 

This  application  in  its  amended  form  having  i3een 
submitted  to  the  board  of  the  mayor  and  city  coulicil 
of  Nashville,  that  board  ordered  an  election  to  be  held, 
in  order  that  the  qualified  voters  of  the  city  of  Nashville 
might  determine  whether  or  not  the  municipality  should 
make  the  subscription  to  the  capital  stock  of  the  Nash- 
ville &  Clarksville.  Railroad  Company  as  asked.     The 
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election  thus  provided  for  was  held,  with  the  result 
that  a  statutory  majority  of  the  qualified  voters  of  the 
city  of  Nashville  authorized  the  subscription,  and  there- 
upon an  ordinance  was  passed  by  the  board  of  mayor 
and  city  council  of  Nashville  by  the  terms  of  which  the 
mayor  was  authorized  to  subscribe  to  the  capital  stock 
of  the  railroad  company.  This  ordinance,  after  setting 
forth  in  great  detail  the  application  for  the  subscription 
and  the  correspondence  that  ensued  between  the  mayor 
and  Mr.  Baxter^  concluded  as  follows: 

"Now,  therefore,  in  consideration  of  the  premises: 
"Section  1.  Be  it  enacted  by  the  mayor  and  city 
council  of  Nashville,  that  the  mayor  of  tho  city  be,  and 
he  is  hereby,  authorized,  empowered  and  directed  for 
and  on  behalf  of  the  mayor  and  city  council  of  Nashville, 
to  subscribe  for  one  million  dollars  of  the  capital  stock 
of  the  Nashville  &  Clarksville  Railroad  Company,  in 
accordance  with  the  terms  and  provisions  of  said  appli- 
cation and  the  following  additional  agreements  and 
stipulations  of  said  Nashville  &  Clarksville  Railroad 
Company,  evidenced  by  the  correspondence  above  set 
out,  to  wit: 

"First.  That  all  the  claim  of  the  Nashville,  Flor- 
ence, etc.,  Railroad  to  the  subscription  of  one  million 
dollars,  voted  to  it  by  the  cily  of  Nashville  on  the  15th 
day  of  December,  1900,  shall  be  abandoned  and  a  signed 
decree  to  that  effect  to  be  entered  in  the  case  of  W.  W. 
Berry  et  al.  v.  Mayor  and  City  Council  of  Nashville  et 
al.,  now  i>ending  in  the  chancery  court  of  Davidson 
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county,  aa  soon  as  the  subscription  herein  provided  for 
shall  be  made. 

"Second.  That  no  convict  labor  shall  be  employed 
in  the  construction  of  the  proposed  line  of  railroad  of 
said  Nashville  &  Olarksville  Bailroad  Company  between 
Nashville  and  the  Tennessee  and  Kentucky  State  line, 
northwest  of  Olarksville. 

"Third.  That  the  principal  shops  of  the  said  Nash- 
ville &  Clarksville  Railroad  Company,  or  any  consoli- 
dated company  of  which  it  may  form  a  part  shall  be 
located  within  the  corporate  limits  of  the  city  of  Nash- 
ville. 

"Fourth.  That  no  consolidation  of  the  Nashville  & 
Clarksville  Railroad  with  other  lines  of  railroad,  and  no 
additional  subscription  to  or  issuance  of  its  capital 
stock,  except  such  as  may  be  authorized  at  f  25,000  per 
mile,  on  the  line  between  Nashville  and  the  State  line, 
northwest  of  Clarksville,  shall  be  had  or  attempted  until 
the  mayor  and  city  council  of  Nashville  shall  have  be- 
come subscriber  for  one  million  dollars  of  the  capital 
stock  of  the  Nashville  &  Clarksville  Railroad  Company, 
and  that  then  no  additional  subscription  shall  be  made, 
and  no  stock  shall  be  issued,  and  no  consolidation  with 
other  roads  shall  be  had,  or  attempted,  except  by  a  ma- 
jority vote  of  the  stock  already  subscribed:  Provided, 
that  the  subscription  already  provided  for  being  made 
by  the  mayor  and  city  council  of  Nashville,  the  stock  so 
subscribed  shall  be  voted  by  the  properly  constituted 
representatives  of  the  city  in  favor  of  the  purchase  by. 
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or  the  consolidation  of,  the  Nashville  &  Olarksville 
Railroad  Company  with  the  other  railroad  corporations 
mentioned  in  the  pooling  arrangements  of  Jere  Baxter 
and  his  associates,  of  June  15, 1901,  a  copy  of  which  was 
submitted  to  and  filed  with  the  mayor  of  Nashville  at 
the  time  the  application  for  said  subscription  was  made, 
and  referred  to  in  the  preamble  of  this  ordinance,  and 
in  accordance  with  the  terms  and  provisions  of  said 
agreement. 

"Fifth.  That  upon  the  consolidation  of  the  Nashville 
&  Clarksville  Railroad  Company  with  the  other  railroad 
companies  mentioned  in  said  pooling  agreement  of  June 
15,  1901,  or  upon  the  acquisition  or  purchase  of  their 
properties  by  said  Nashville  &  Clarksville  Railroad 
Company,  as  provided  for  in  said  agreement  in  the 
above  fourth  paragraph  whereof,  it  shall  be  a  i)art  of 
the  agreement,  or  contract^  which  effectuates  such  con- 
solidation, or  purchase,  that  a  majority  of  the  stock  of 
the  several  constituent  companies,  or  majority  of  the 
stock  of  the  consolidated,  or  purchasing  company,  for 
which  they  may  be  exchanged,  exclusive  of  the  stock 
held  by  the  city  of  Nashville,  and  also  a  majority  of  the 
stock  of  the  Nashville  Terminal  Company,  shall  be  de- 
posited with  the  Union  Bank  &  Trust  Company,  of  Nash- 
ville, Tennessee,  as  trustee,  or  some  other  trust  com- 
pany satisfactory  to  the  mayor  of  said  city,  to  be  held 
and  voted  by  it  in  all  stockholders^  meetings  for  a  period 
of  ninety-nine  years  under  an  irrevocable  proxy,  and 
against  all  propositions  and  schemes  looking  to  the  sale 
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or  lease  of  the  companies'  lines  to,  or  consolidation  with, 
either  the  Louisville  &  Nashville,  or  the  Nashville, 
Chattanooga  &  St.  Louis  Railroads,  or  any  successor 
to  or  representative  of  either  of  said  roads,  and  against 
all  propositions  and  schemes  tending  to  or  having  for 
their  subject,  directly  or  indirectly,  the  mei^er  or  amal- 
gamation, in  any  manner  or  form,  of  said  lines  or  con- 
solidated line  with  said  lines  now  here,  or  their,  or  eith- 
er of  their  successors  and  representatives  or  assigns. 
Such  majority  stock  shall  be  deposited  with  said  trustee 
under  all  the  terms  and  conditions  set  out  in  the  pooling 
agreement  submitted  to  and  filed  with  the  mayor  of 
Nashville  at  the  time  the  application,  or  subscription, 
was  made  and  referred  to  in  the  preamble  of  this  ordin- 
ance. 

"Sec.  2.  Be  it  further  enacted  that  the  said  subscrip- 
tion shall  be  authorized  to  be  made  by  the  mayor,  and 
before  the  same  is  made,  the  Nashville  ft  Clarksville 
Bailroad  Company,  by  and  through  its  constituted  offi- 
cers, shall  file  in  the  office  of  the  recorder,  in  said  city, 
its  acceptance  in  writing,  whereby  it  shall  agree  to  ac- 
cept and  abide  by  the  terms  and  provisions  of  this  ordin- 
ance, and  shall  agree  to  do  and  perform  all  the  condi- 
tions, acts  and  things  set  forth  in  the  foregoing  projK)- 
sition,  the  amendments  thereto,  and  the  above  amend- 
ments thereto,  and  the  above  additional  agreements  and 
stipulations  heretofore  made  by  or  on  behalf  of  the 
Nashville  &  Clarksville  Bailroad  Company. 

"Sec.  8«    Be  it  further  enacted^  that  this  ordinance 
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shall  take  effect  from  and  after  its  passage  the  welfare 
of  the  dtjr  requiring  it 
"Approved  October  10,  1901. 

"J.  M:.  Head,  Mayor/' 

The  present  bill  shows  that  the  Nashville  &  Clarks- 
ville  Railroad  Company,  through  its  regularly  consti- 
tuted officers,  filed  in  the  office  of  the  recorder  of  the 
city  its  acceptance  in  writing  in  full  accord  with  the 
requirements  of  section  2  of  the  ordinance  above,  and 
the  subscription  was  made. 

It  will  be  seen  that  the  ordinance  set  out  above  does 
not  in  express  terms  make  the  subscription  of  the  city 
of  Nashville,  or  its  payment,  depend  as  a  condition  pre- 
cedent upon  the  railroad  company's  keeping  its  bond 
issue  within  the  limits  of  f  26,000  per  mile,  nor  does  it 
by  necessary  implication. 

Returning,  now,  to  the  application  submitted  by  Mr. 
Baxter  on  the  21st  day  of  June,  1901,  and  afterwards 
amended,  as  hereinbefore  set  out,  it  will  be  observed 
that  reference  to  the  issuance  of  stock  and  bonds  is 
made  in  its  opening  paragraph.  This  paragraph  states 
the  general  purposes  of  the  Nashville  &  Clarksville  Rail- 
road Company,  its  contemplated  line  from  a  point  in 
the  city  of  Nashville  to  a  point  in  Montgomery  county 
on  the  line  between  the  States  of  Tennessee  and  Ken- 
tucky; *HJie  same  [that  is,  the  railroad]  to  be  author- 
ized to  issue,''  etc.  These  premises  being  thus  stated, 
the  paragraph  concludes  as  follows:  ^^And  [it,  the 
railroad]  respectfully  asks  a  subscription  to  the  capi- 
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tal  stock/'  etc.,  "upon  the  following  terms  and  condi- 
tions.'' These  terms  and  conditions  are  then  set  out, 
and  they  nowhere  embrace  a  condition  that  places  a 
limitation  upon  the  bond  issue. 

It  is  true  the  ordinance  sets  out  the  application  for 
this  subscription  and  the  various  propositions  and 
counter  propositions  intermediate  between  the  two,  but 
we  are  unable  to  find  anywhere  in  this  record  an  inti- 
mation that  either  i)arty  regarded  the  limitation  on  the 
bond  issue  as  one  of  the  conditions  upon  which  the  sub- 
scription or  its  payment  should  depend.  The  applica- 
tion asks  for  the  subscription  "upon  certain  terms  and 
conditions,"  which  are  set  out  distinctly,  and  the  ordin- 
ance with  equal  distinctness  states  the  "terms  and  con- 
ditions" upon  which  the  mayor  was  authorized  to  make 
this  subscription ;  but  this  was  not  one  of  them.  There 
can  be  no  doubt,  in  view  of  the  great  care  and  particu- 
larity observed  in  the  entire  transaction,  from  the  sub- 
mission of  the  application  to  the  passage  of  the  ordin- 
ance, that  if  it  had  been  in  the  minds  of  the 
contracting  parties  that  this  limitation  should,  be  a 
condition  precedent  to  the  subscription,  or  to 
the  payment  for  the  stock  when  subscription  was 
made,  that  there  would  have  been  no  omission 
in  stating  it  with  the  same  distinctness  with 
which  the  other  terms  and  conditions  were  set  out.  We 
think  in  this  case  the  counsel  of  the  defendant  railroad 
company  may  well  invoke  the  maxim  ^^Expreaaio  wnius 
est  exclusio  alterius/^  and  that  the  same  counsel  have 
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properly  aaked  "whether  a  contract  which-  expresses  and 
sets  out  with  the  ntmost  detail  certain  conditions  pre- 
cedent npon  which  a  certain  part  of  the  contract  is  to 
depend,  and  certain  other  conditions  precedent  upon 
which  a  certain  other  part  of  the  contract  is  to  depend, 
shall  be  avoided  in  its  entirety  by  a  condition  not  ex- 
pressed at  all."  To  work  the  result  which  complainants 
claim  in  this  contention  would,  as  insisted  by  the  de- 
fendant, be  to  reach  out  and  make  a  new  contract  for 
the  parties,  not  contemplated  by  them,  rather  than  to 
construe  one  they  have  made  for  themselves. 

It  is  necessarily  inferable  from  the  bill  and  exhibit 
that  the  mayor,  having  subscribed  for  |1,000,000  of 
shares  of  stock  of  the  company,  the  municipal  authori- 
ties were  preparing  to  discharge  in  cash  or  bonds  this 
stock  liability,  when  the  present  bill  was  flled.  It  is 
further  inferable  that  the  consolidation  of  the  Nash- 
ville &  Clarksville  Railroad  Company  with  the  lines  of 
railway  running  east  and  north,  referred  to  in  the  cor- 
respondence and  ordinance,  has  taken  place.  This  be- 
ing done,  complainants  come  at  this  late  day,  asking  for 
the  invalidation  of  the  stock  subscription  and  an  inhi- 
bition against  the  issuance  of  bonds,  or,  if  issued, 
against  their  sale  to  discharge,  this  liability,  upon  the 
ground  that  this  was  a  conditional  subscription. 

While  it  is  true  that,  "where  a  subscription  is  taken 
distinctly  upon  the  condition  that  it  is  not  to  be  bind- 
ing until  a  stipulated  thing  is  done,  then  such  a  sub- 
scriber does  not  become  a  stockholder    •    •    •    until  the 
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condition  has  been  complied  with."  {Morrcno  v.  Iron  & 
Steel  Co.,  87  Tenn.  262,  10  S.  W.,  495,  3  L.  R.  A.  37,  10 
Am.  St  Rep.  658),  yet  such  a  subscription  is  looked  on 
with  disfavor  by  the  courts.  As  is  said  in  Railroad  y. 
Parka,  86  Tenn.  560,  8  S.  W.  844 :  "The  capital  of  stock 
companies  consists  of  their  stock  subscription.  This  is 
a  basis  of  credit  and  an  essential  to  organization.  This 
is  a  trust  fund  for  the  benefit  of  creditors  in  case  of  in- 
solvency. Conditional  subscriptions  to  the  stock  of  cor- 
porations are  usually  and  often  operated  to  defeat  sub- 
scribers, who  become  such  absolutely  and  upon  the  faith 
that  all  the  stock  is  equally  bound  to  contribute  to  the 
hazards  of  the  enterprise.  It  misleads  creditors,  and 
is  the  fruitful  source  of  litigation  and  disaster.  Tend- 
ing to  the  ensnarement  of  creditors,  and  contrary  to 

« 

sound  public  policy,  conditional  subscriptions  to  cor- 
porate shares  ought  not  to  be  encouraged.*' 

In  the  case  last  named  the  subscription  was  i)ayable 
one-fourth  when  the  railway  in  question  was  completed 
to  the  county  line,  and  the  remainder  in  four  equal  in- 
stallments  as  the  work  progressed  through  the  county, 
upon  the  proviso  that  the  company  established  a  depot 
at  Newbern.  The  company  failed  before  the  depot  was 
established  at  Newbern,  and  it  was  insisted  that  the 
subscription  was  thereby  avoided;  but  this  court  held 
that  the  subscription  became  absolute  upon  completion 
of  the  road  to  the  county  line;  that  the  proviso  that  a 
depot  should  be  established  at  Newbern  was  not  a  con- 
dition precedent,  but  an  independent  stipulation;  that 
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the  acts  to  be  done  were  to  be  done  at  different  times, 
ind  hence  were  independent  stipulations,  and  the  rem- 
edy of  the  subscriber  was  for  a  breach  of  the  stipulation 
in  his  favor. 

In  the  Morrow  Case  an  effort  was  made  to  avoid  a 
subscription  to  the  capital  stock  of  a  corporation  upon 
the  ground  that  a  stipulation  in  the  contract  of  subscrip- 
tion provided  that  the  subscriber  should  receive,  in  con- 
sideration of  his  subscription,  in  addition  to  his  shares 
of  stock,  bonds  to  the  full  amount  thereof,  secured  by 
first  mortgage  upon  the  company's  plant;  this  stipula- 
tion not  having  been  complied  with.  It  was  held,  how- 
ever, that  the  stipulation  was  ultra  vires  and  absolutely 
void,  and,  in  addition,  that  it  was  to  be  regarded  as  an 
independent  covenant,  and  not  a  condition  precedent 
to  the  payment  of  subscription. 

It  will  be  found  that  the  authorities  make  a  broad 
distinction  between  a  conditional  subscription  and  a 
subscription  upon  special  terms,  or,  in  other  words,  be- 
tween a  condition  precedent  and  a  covenant  agree- 
ment or  stipulation.  In  Clark  &  Marshall  on  Private 
Corporations,  vol.  2,  p.  1420,  it  is  said:  "Conditional 
subscriptions,  or  subscriptions  upon  conditions  prece- 
dent, must  be  distinguished  from  subscriptions  upon 
special  terms.  .  .  .  Conditional  subscription  .  .  • 
does  not  make  the  subscriber  a  stockholder  or  render 
him  liable  to  pay  the  amount  of  subscription  until  the 
performance  or  fulfillment  of  the  condition.  A  sub- 
scription upon  special  terms,  on  the  other  hand,  is  an 
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absolute  subscription,  making  the  subscriber  a  stock- 
holder and  rendering  him  liable  as  such  as  soon 
as  it  is  accepted ;  the  special  term  being  an  inde- 
pendent stipulation,  for  a  breach  of  which  the  subscrib- 
er's remedy  is  against  the  corporation  for  damages,  or 
else  a  stipulation  affecting  merely  the  mode  or  extent 
of  payment  or  the  rights  of  the  subscriber  as  a  stock- 
holder. ...  In  case  of  doubt  as  to  jbhe  intention  of 
party,  a  subscription  should  be  construed  as  an  absolute 
subscription  upon  special  terms,  rather  than  as  condi- 
tional.'^    In  1  Cook  on  Corporations,  section  85,  it  is 

• 

said:  "Conditional  subscriptions,  like  otiier  contracts, 
are  to  be  construed  reasonably  and  according  to  the 
the  intent  of  the  parties  as  indicated  by  the  language 
used  in  the  contract.  The  circumstances  under  which 
the  subscription  was  made  are  also  to  be  taken  into  con- 
sideration. Of  two  interpretations,  that  which  facili- 
tates the  enterprise  is  preferred  to  that  which  retards 
it'' 

We  are  perfectly  satisfied  that,  if  the  statement 
made  in  the  application  for  this  subscription  can  be  said 
to  rise  even  to  the  dignity  of  a  stipulation,  it  must  be 
treated  as  an  independent  covenant,  and  in  no  sense  is 
to  be  considered  as  a  condition  precedent  to  either  the 
subscription  of  the  stock  or  the  payment  for  it  when  the 
subscription  was  made,  and  the  chancellor's  ruling  in 
this  respect  was  without  error. 

What  has  been  said  in  disposing  of  the  first  conten- 
tion of  the  complainants  may  be  repeated,  even  with 
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« 

greater  emphasis,  with  regard  to  those  i>arts  of  the  bill 
in  which  they  claim  relief  for  the  city  of  Nashville 
against  its  contract  of  subscription  upon  the  several 
grounds  .  .  .  that  the  railroad  company  has  not 
located  its  shops  within  the  city  as  it  agreed  to  do,  nor 
have  the  constituent  companies  nor  the  consolidated 
company  deposited  a  majority  of  its  or  their  certificates 
of  stock  with  the  Union  Bank  &  Trust  Company,  as  trus- 
tee, or  some  other  trust  company  satisfactory  to  the 
mayor  to  be  held  and  voted  as  provided  in  section  5  of 
the  ordinance  hereinbefore  set  out.  No  averment  is 
made  in  the  bill,  nor,  in  the  face  of  the  exhibit  to  the 
bill,  could  it  be  made  with  candor,  that  the  perform- 
ance of  these  acts  were  conditions  precedent  to  the  lia- 
bility of  the  city  on  its  subscription.  It  is  clear  that  the 
agreements  with  regard  to  these  matters  were  mere  stip- 
ulations,  or  special  terms,  for  the  breach  of  which  the 
city  of  Nashville  will  have  its  action.  Railroad  v.  Parks^ 
supra.  In  addition,  however,  the  bill  as  to  them  was 
properly  dismissed  on  demurrer,  because  it  fails 
to  allege  that  the  company  has  located  its  shops 
elsewhere,  or  that  it  has  no  purpose  of  locating  them 
in  the  city  of  Nashville,  and  equally  fails  to  al- 
lege that  the  railroad  has  refused  to  make  the  de- 
posit of  a  majority  of  its  stock  certificates  as 
required  by  the  ordinance,  or  that  the  city  was  about 
to  pay  its  subscription  without  requiring  such  deposit. 
The  assignments  of  error  to  the  action  of  the  court  in 
these  particulars  are  therefore  overruled. 
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The  complainants  further  alleged^  as  a  ground  for 
relieving  the  city  of  Nashville,  that  the  defendant  rail- 
road company  had  not  as  required  by  section  3  of  the 
ordinance,  deposited  with  the  Union  Bank  &  Trust 
Company,  or  with  some  other  responsible  depositary  ot 
Nashville,  .  .  .  first-mortgage  bonds  of  either  the 
Nashville  &  Clarksville  Railroad  Company,  or  of  the 
consolidated  company  of  which  it  may  form  a  part,  Oi 
the  aggr^ate  sum,  of  $500,000,  to  guarantee  a  bond  of 
like  amount,  which  the  company  was  required  to 
execute  to  the  city  conditioned  that  within  three  years 
from  the  date  of  the  subscription  the  said  railroad  com- 
pany .  .  .  should  extend  its  line  of  railroad  from 
Clarksville  to  a  connection  with  the  Illinois  Central 
Railroad,  and  also  as  a  guaranty  against  f(H*eclosure  of 
the  said  railroad  ...  for  the  period  of  five  years 
from  the  date  of  the  completion  and  putting  of  said 
consolidated  line  into  operation.  It  is  evident,  however, 
that  this  agreement  was  in  the  nature  of  a  condition 
subsequent,  and  the  chancellor  was  right  in  sustaining 
the  demurrer  to  this  part  of  the  bill,  and  the  assignment 
or  error  to  his  action  in  this  regard  is  overruled. 

The  complainants  filed  an  amendment  to  the  original 
bill  in  which  they  allege,  as  an  additional  ground  for 
relief,  that  tlie  agreement  of  the  city  of  Nashville  to  sub- 
scribe for  this  stock  was  on  an  implied  condition  prece- 
dent that  all  of  the  capital  stock  of  the  Tennessee  Cen-' 
tral  Railroad  Company  should  be  subscribed,  and  this 
condition,  it  is  alleged,  has  not  been  performed. 
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The  basis  for  this  insistence,  it  is  assumed,  by  coun- 
sel, is  to  be  found  in  the  cases  of  Read  v.  Memphis  Gas- 
light Co.j  9  Heisk.,  545,  and  Anderson  v.  Railroad,  91 
Tenn.,  48, 17  S.  W.,  803.  The  principle  upon  which  these 
authorities  rest  is  that^  where  the  amount  of  stock  is 
specified  in  the  charter,  articles  of  association,  or  con- 
tract of  subscription,  or  fixed  by  the  corporators  when 
authorized  to  settle  the  same,  then  and  there  does  exist 
an  implied  condition  precedent  that  all  of  such  stock 
shall  be  actually  taken  before  the  subscribers  can  be 
made  liable.  But,  as  is  said  in  Anderson  v.  Railroad, 
silpra,  "the  implication  may  be  rebutted  by  the  terms 
of  the  charter,  or  the  provisions  of  the  enabling  act, 
articles  of  association,  action  of  stockholders  or 
corporators  fixing  capital,  or  by  the  conditions 
of  the  contract  of  subscription."  In  the  two  cases 
mentioned  above,  the  liability  in  question  was  that  of 
subscribers  who  obligated  themselves  to  the  corporation 
in  question  and  to  each  other  to  pay  for  stock  sub- 
scribed by  them ;  the  amount  of  the  capital  stock  of  the 
company  being  fixed  either  in  the  charters  or  by  the  cor- 
porators as  among  themselves.  In  such  a  case  there  is 
no  doubt  that  there  is  an  implied  condition  precedent 
that  the  whole  capital  stock  provided  for  shall  be  sub- 
scribed before  any  one  of  the  subscribers  can  be  com- 
I)elled  to  respond  to  a  call  made  upon  his  subscription. 
But  that  is  not  the  case  with  which  we  are  dealing.  This 
is  a  subscription  of  the  city  of  Nashville,  authorized 
and  made  under  and  by  virtue  of  chapter  3,  p.  57,  of  the 
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Acts  of  1887,  and  the  subscription  of  the  city  of  Nash- 
ville is  independent  of  all  other  subscriptions.  We  are 
satisfied,  with  regard  to  this  act^  as  well  as  to  the  char- 
acter of  the  contract  entered  into  between  the  city  and 
railroad  company,  that  the  implication  that  all  of  the 
stock  required  to  complete  this  enterprise  should  be  ta- 
ken before  the  city  could  be  liable  upon  its  subscription 
is  clearly  rebutted  by  the  condition  of  the  contract  of 
subscription.  Upon  such  a  subscription  no  call  was 
necessary  as  in  the  case  referred  to.  By  its  very  terms 
it  is  special  in  its  nature,  expressing  distinctly  the  con- 
ditions of  payment  and  the  time,  or  times  at  which 
payments  are  to  be  made. 

With  regard  to  such  a  subscription  Clark  &  Marshall 
on  Private  Corporations,  in  volume  2,  pp.  1544,  1545, 
say :  "The  general  rule  that  subscriptions  are  upon  the 
implied  condition  that  the  full  amount  of  the  capital 
stock  shall  be  subscribed  does  not  apply  where  a  con- 
trary intention  appears  from  the  charter  or  enabling  act, 
or  unless  it  is  required  by  the  charter  or  enabling  act  as 
a  condition  precedent  to  corporate  existence  where  a 
contrary  intention  appears  from  the  provisions  of  the 
articles  of  association,  or  by  the  action  of  the  stockhold- 
ers or  directors  fixing  the  capital  stock,  or  by  the  terms 
of  the  contract  of  subscription.  If  it  appears  therefrom 
by  express  terms  or  clear  implication  that  it  was  intend- 
ed that  the  corporation  should  or  might  engage  in  busi- 
ness before  subscription  of  full  amount  of  its  capital 
stock,  to  make  contracts,  create  debts,  or  do  any  other 
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act  involving  a  necessity  to  call  upon  stockholders  to 
pay  their  subscriptions,  it  cannot  be  implied  that  it 
was  intended  to  make  the  subscription  of  the  whole 
amount  of  the  capital  stock  a  condition  precedent  to  lia- 
bility on  subscriptions,  and  it  will  not  be  so  held." 

On  page  1525  of  the  same  volume  these  authors  say : 
**Whether  or  not  a  call  is  necessary  to  render  a  subscri- 
ber liable  to  an  action  on  his  subscription  depends  upon 
his  terms  of  contract  of  subscription.  ...  No  call 
is  necessary,  when  a  subscription  is  payable,  not  upon 
call  or  demand  by  the  directors  or  stockholders,  but  im- 
mediately, or  on  a  specified  day,  or  on  or  before  a  speci- 
fied day,  or  when  it  is  payable  in  installments  at  speci- 
fied times.  In  such  cases  it  is  the  duty  of  the  subscriber 
to  pay  the  subscription,  or  installment  thereof,  as  soon 
as  it  is  due,  without  any  call  or  demand,  and  if  he  fails 
to  do  so  an  action  may  be  brought  at  any  time."  In  sup- 
port of  these  texts  the  authors  cite  many  well-con- 
sidered cases. 

As  will  be  observed  in  reading  the  amended  applica- 
tion, upon  the  terms  and  conditions  of  which  the  mayor 
and  council  of  the  city  of  Nashville,  the  times  for  the 
payment  of  this  subscription  in  installments  are  dis- 
tinctly fixed,  and  whenever  the  conditions  upon  which 
these  payments  were  to  be  made  had  been  complied  with 
by  the  railroad  company,  then,  without  more,  it  became 
the  duty  of  the  city  of  Nashville  to  make  these  paymenta 
No  notice  was  required  from  the  railroad  company,  or 
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demand  upon  the  municipal  authorities,  in  order  to 
qualify  itself  to  demand  the  payment,  thus  putting  this 
contract  directly  within  the  rule  announced  by  these  au- 
thorities. 

But,  if  this  is  not  a  sufficient  answer  to  the  insistr 
ence  of  complainants  made  in  this  amendment,  we  think 
one  is  found  in  the  exhibit  to  the  amended  bill,  which 
shows  that  the  Tennessee  Construction  Company,  a  cor- 
poration organized  under  the  laws  of  Missouri,  agreed 
to  construct  the  Nashville  &  Clarksville  Railroad  from 
Nashville  to  a  point  on  the  Tennessee  and  Kentucky 
State  line,  and  to  reimburse  the  railroad  for  all  moneys 
laid  out  and  for  all  debts  incurred  by  it  prior  to  the  1st 
of  May,  1902,  of  every  legal  kind,  and  in  consideration 
thereof  was  to  receive  from  the  Tennessee  Central  Rail- 
way Company  all  the  capital  stock  and  bonds  of  the 
company,  less  the  amount  of  subscriptions  of  the  mayor 
and  city  council  of  Nashville,  the  county  of  Cheatham, 
and  the  city  of  Clarksville;  and  under  the  agreement 
the  Tennessee  Construction  Company  was  to  receive 
in  the  end  the  proceeds  of  these  municipal  and  county 
subscriptions. 

It  will  be  seen,  by  a  reference  to  Exhibit  A  of  the 
original  bill,  that  the  railroad  company  contemplated 
the  issuance  of  stock  at  the  rate  of  |25,000  per  mile  of 
completed  and  acquired  road,  while  Exhibit  B  to  the 
amended  bill  shows  that  this  amount,  which  it  may  be 
fairly  assumed  was  the  full  capital  stock  of  the  defend- 
ant company,  was  agreed  to  be  taken  by  the  construction 
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company  in  part  of  the  consideration  of  the  work  that  it 
was  to  do,  and  of  the  moneys  to  be  paid  by  it  in  reim- 
bursing the  railroad  company  for  loans  made  and  ex- 
I>enses  and  debts  incurred  by  that  company  in  prose- 
cuting its  enterprise  up  to  that  time.  The  third  article 
of  Exhibit  B  shov.s,  among  other  things,  that  the  de- 
fendant railroad  company  bound  itself,  in  consideration 
of  the  construction  and  equipment  of  the  new  road  from 
Nashyille  to  Clarksville,  and  other  covenants  of  the 
Tennessee  Construction  Company,  to  pay  and  issue  to 
said  c(Hnpany  ^^of  the  capital  stock  of  the  railroad  a 
sum  equal  to  |25,000  per  mile  of  completed  line  of  rail- 
way, extensions,  spurs,  and  branches  hereafter  construc- 
ted by  the  contractor  as  aforesaid,  and  upon  same  mile- 
age basis  less  f  1,000,000  thereof,  subscribed  for  by  the 
mayor  and  city  council  of  Nashville,  f50,000  thereof 
subscribed  for  and  by  the  county  of  Cheatham,  and 
$100,000  thereof  subscribed  for  by  the  city  of  Clarks- 
ville, and  less  the  amount  of  any  additional  subscrip- 
tions which  have  heretofore  been,  or  may  hereafter  be, 
obtained  by  the  railroad,  based  upon  said  line  of  rail- 
road, extensions,  spurs,  and  branches  so  hereafter  con- 
structed by  the  contractor,  either  in  its  present  corpor- 
ate name,  or  in  its  former  name  of  Nashville  &  Clarks- 
ville Railroad  Company.'' 

We  think  that  the  agreement  upon  the  part  of  the 
construction  company  to  take  this  stock,  being  the  full 
amount  of  the  capital  stock,  in  discharge  of  the  work 
done  in  the  construction  of  the  line  of  railway,  and  of 
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moneys  to  be  paid  for  the  reimbursement  of  the  railroad 
company,  made  the  construction  company,  in  spirit  and 
legal  effect,  a  subscriber  to  the  capital  stock  of  the  rail- 
road company,  and  if  there  was,  as  insisted,  an  implied 
condition  precedent,  that  the  capital  stock  of  the  rail- 
road company  should  be  subscribed  in  order  to  the  en- 
forcement of  the  claim  against  the  city  of  Nashville 
upon  its  subscription,  that  it  has  been  fully  met  in  the 
contract  referred  to. 

So  it  is,  we  think,  the  demurrer  of  the  defendant  to 
this  p^*ilse  of  the  bill  was  well  taken,  and  that  upon  all 
the  grounds  heretofore  set  out  and  considered  the  chan- 
cellor was  not  in  error  in  dismissing  the  bill,  and  his 
decree  in  doing  so  is  affirmed. 

The  costs  of  the  cause  will  be  paid  by  the  complain- 
ants and  the  sureties  upon  their  several  bonds. 
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J.  E.  Tubb,  Exr.,  v,  M.  J.  Fowlee  et  al. 
Maby  J.  PowLEB  et  al  v.  J.  B.  Tubb^  Exb, 

and 
J.  E.  Sullivan,  Admr.^  v.  Evib  Fowler  et  (U. 

(Nashville.    December  Term,  1906.) 

1.  WILLS.  Income  on  bank  stock  consists  of  dividends  declared, 
and  not  of  surplus  and  undivided  profits. 
A  widow  entitled,  under  her  husband's  will,  to  the  income  of  bank 
stock  for  life  or  widowhood,  is  entitled  only  to  the  dividends 
declared  on  the  stock,  and  is  not  entitled  to  reach  or  appropriate 
the  proportional  part  of  the  surplus  and  undivided  profits  on 
the  stock  as  "income''  on  said  stock  by  a  sale  of  the  stock  or 
otherwise  except  as  dividends  are  declared.  (Post,  pp,  327- 
338,  and  especially  332-338.) 

Cases  cited  and  approved:  Bank  Tax  Cases,  70  U.  S.,  573;  Gibbons 
V.  Mahon,  136  U.  S.,  549;  Phelps  v.  Bank,  26  Conn.,  269;  Lock- 
hart  V.  Van  Alstyne,  31  Mich.,  78;  In  re  London,  etc.,  Co.,  L,  R., 
5  Eq.  Cas.,  525. 

Case  cited  and  distinguished:  Pritchett  v.  Trust  Co.,  96  Tenn. 
472. 

S.  SAME.  Remainder  legatees  named  will  take  vested  remainder 
interest  upon  testator's  death;  when. 
Where  a  will  gives  the  testator's  widow  the  income  from  his  es- 
tate for  her  life  or  widowhood,  and  directs  upon  her  death  that 
the  property  be  converted  into  money  and  that  the  proceeds  be 
distributed  among  certain  named  persons,  such  legatees  took 
a  vested  remainder  interest  in  testator's  estate  from  his  death. 
(Port,  pp,  327.329,  338.) 

8.     8A.MB.    Assign^ment  of  error  by  executor  for  beneficiaries  who 
raise  no  question  is  more  or  less  academic. 
A  decree  of  the  court  of  chancery  appeals  pronounced  in  a  suit 
brought  by  the  executor  and  testamentary  trustee  for  a  construo- 


326  TENNESSEE  REPORTS.       [118  Tenn, 


Tubb  V.  Fowler. 


tion  of  the  will  affords  him  the  same  protection  aa  the  decree 
of  the  supreme  court  where  the  parties  beneficially  interested  are 
content  and  raise  no  question  on  the  point  i^esented'by  his  as- 
signment of  error  which  thus  becomes  a  question  more  or  less  ac- 
ademic.   (Post,  p.  338.) 

4.  SAME.  Interest  accruing  before  testator's  death  is  not  income 
for  life  tenant,  when. 
A  widow  entitled  to  the  interest  and  income  of  her  husband's  es- 
tate under  his  will  for  life  or  widowhood  is  not  entitled  to  in- 
terest accrued  before  his  death  upon  securities  held  by  him  and 
collected  by  the  executor.     {Post,  pp.  338,  389.) 


FROM  HUMPHREYS. 


Appeal  from  the  Chancery  Court  of  Humphreya  Coun- 
ty.— J.  W.  Stout,  Chancellor. 

J.  E.  Tubb,  for  Tubb- 
John  F.  Shannon,  for  Fowler. 
Thomas  F.  Bowman,  for  Sullivan. 
B.  R.  Thomas,  for  minors. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

These  cases  were  consolidated  and  heard  together  in 
the  chancery  court  and  in  the  court  of  chancery  appeals. 
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The  questions  involved  in  the  last  two  of  these  cases 
are  necessarily  raised  and  presented  in  that  of  Tiibh^ 
Ew^r,  V.  Fatder  et  (H.,  and  they  will  be  disposed  of  as  if 
raised  alone  by  the  pleadings  in  that  cause. 

The  bill  of  Tubb,  executor,  was  l&led  for  the  purpose 
of  having  construed  the  fourth  and  fifth  clauses  of  the 
will  of  his  testator,  G.  M.  Fowler,  who  died  in  June, 
1900,  leaving  a  considerable  estate.  After  having  made 
provision  in  its  first,  second,  and  third  clauses  for  the 
payment  of  his  debts  and  of  certain  legacies,  the  testa- 
tor proceeded  as  follows: 

"Fourth.  After  the  payment  of  the  above  sums  to  the 
above-mentioned  parties,  I  will,  devise  and  bequeath 
to  my  beloved  wife,  Mary  J.  Fowler,  all  of  my  estate, 
both  real  and  personal,  in  the  county  aforesaid  and 
elsewhere,  of  which  I  shall  die  seized  and  possessed,  or 
to  which  I  shall  be  entitled  at  the  time  of  my  death,  all 
of  the  right,  title,  interest,  occupancy,  and  ownership 
and  possession  to  be  enjoyed  by  my  said  wife  during 
her  natural  life,  or  widowhood,  but  only  the  rents  and 
interest  of  said  property,  both  real  and  personal,  to  be 
disposed  of  by  her  at  will.  My  executor,  hereinafter 
named,  shall  look  after,  see  to,  and  aid  in  renting  all  of 
my  real  estate,  and  shall  collect  and  pay  over  to  my 
said  wife  all  of  the  rents  of  said  estate,  no  one  to  have 
any  control  of  any  of  the  income  of  my  estate  to  the 
prejudice  of  my  said  wife;  she  having  full  power  to  dis- 
pose of  the  same  at  will.  My  executor,  hereinafter 
named,  shall  also  look  after,  see  to,  and  help  my  wife  to 
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take  care  of  all  my  personal  properly,  moneys,  stocks, 
mortgages,  notes,  etc.,  and  shall  manage,  invest,  sell, 
and  reinvest  my  personal  property  of  every  character 
for  the  benefit,  best  interest,  and  advantage  of  my  be- 
loved wife,  in  productive  mortgages,  stocks,  bonds,  notes, 
etc.,  shall  hold  net  interest  of  said  investments  or  in- 
come from  said  personal  property,  to  be  collected  as  it 
matures  by  my  executor,  hereinafter  named,  and  by 
him  paid  over  to  my  said  wife,  no  one  to  have  any  con- 
trol of  said  interest  or  income  from  said  personal  proper- 
ty to  the  prejudice  of  my  said  wife,  she  having  full  pow- 
er to  dispose  of  the  same  at  will ;  it  being  my  object  to 
secure  to  her  during  her  natural  life,  or  widowhood, 
the  use,  benefits,  enjoyment,  and  disposal  at  will  of  all 
said  interest,  or  income,  from  said  property,  both  real 
and  personal,  .  .  .  and  in  the  event  my  said  wife  shall 
again  marry,  I  direct  that  she  be  set  apart  a  dower  out 
of  my  real  estate,  and  the  balance  of  my  estate,  both 
real  and  personal,  to  be  converted  as  soon  as  practical 
into  money,  by  my  executor,  and  that  she  shall  share 
equally  in  the  same  with  my  residuary  legatees,  to  wit: 
A.  Fowler,  John  Fowler,  F.  J.  Fowler,  Eliza  Norman, 
S.  M.  Fowler,  deceased,  Minerva  Stover,  deceased,  Mar- 
tha Anne  Phebus,  Edward  Teas  —  with  this  exception ; 
that  is,  that  John  Fowler  and  Eliza  Fowler  shall  have 
each  |500  less  than  the  others  named. 

"Fifth.  After  the  death  of  my  said  wife,  it  is  my  will 
that  my  executor,  hereinafter  named,  shall  take  full 
charge  and  complete  possession  and  control  of  all  my 
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property  of  every  description,  both  real  and  personal, 
and  advertise  and  sell  the  same  to  the  highest  bidder 
for  cash,  or  on  reasonable  time,  taking  notes  with  pro- 
vided (approved?)  security.  As  soon  aa  the  proceeds 
of  said  sale  .  .  .  are  realized,  and  the  expense  of  the 
execution  of  this  will  have  been  paid,  I  will,  devise  and 
bequeath  all  the  remaining  portion  of  said  proceeds  of 
said  sale  ...  as  follows,  to  wit:  Into  eight  equal 
parts,  except  that  John  Fowler  and  Eliza  Norman  each 
receive  |500  less  than  one-eighth.  ...  A.  Fowler  one- 
eighth,  S.  M.  Fowler,  deceased,  one-eighth,  T.  J.  Fow- 
ler one-eighth,  Minerva  Stover,  deceased,  one-eighth,  and 
Martha  Ann  Phebus,  one^eighth,  and  Edward  Teas  one- 
eighth,  and  Eliza  Norman,  one-eighth,  less  five  hundred 
dollars.  .  .  .  All  of  which  shall  by  my  executor,  here- 
inafter named,  be  paid  over  to  the  parties  aforesaid,  or 
their  legal  representatives.    .    .    . 

"Sixth.  I  hereby  nominate  and  appoint  James  E. 
Tubb  executor  of  this  mv  last  will  and  testament.'^ 

The  testator  at  the  time  of  his  death  was  a  man  about 
sixty-eight  years  of  age.  He  had  been  married  to  Mary 
J.  Fowler,  who  survives  him  as  widow,  for  a  great  many 
years.  The  estate  disposed  of  in  this  will  had  been  ac- 
cumulated by  the  thrift  and  economy  of  both  the  hus- 
band and  the  wife.  The  most  harmonious  relations  ex- 
isted btween  them  during  their  married  life  and  up  to 
the  time  of  the  testator's  death.  Two  children  had  been 
bom  to  them,  but  both  had  died  in  infancy.    At  the  time 
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of  the  making  of  this  instrument,  as  well  as  at  the  death 
of  the  testator,  these  parties  were  childless. 

It  is  evident  from  the  reading  of  the  will  that  the  main 
object  of  the  testator's  affection  was  his  wife,  and  his 
primary  purpose  was  to  provide  from  the  residuary  es- 
tate an  independent  support  for  her  during  her  widow- 
hood, or,  if  this  was  not  terminated  by  marriage,  then 
until  Tier  death.  To  this  end  he  devotes,  after  the  pay- 
ment of  debts,  the  whole  of  his  estate,  real  and  personal. 
To  effectuate  this  purpose,  the  management  of  the  estate 
is  committed  by  him  to  the  complainant,  Tubb,  who  is 
named  in  the  will  as  executor,  but  upon  whom  many 
duties  are  imposed  as  t/^stamentary  trustee.  To  him  is 
committed  the  management  of  the  estate,  and  with  a 
view  to  prudence  in  that  regard,  and  to  the  end  that 
the  largest  income  consistent  with  security  might  be 
realized,  the  right  "to  manage,  invest,  sell  and  rein- 
vest" the  personal  property  of  the  testator  was  conferred 
upon  him. 

The  will  is  crudely  drawn,  and  has  much  of  repeti- 
tion in  it  still  there  is  no  difficulty  in  ascertaining  the 
thought  which  was  uppermost  in  the  testator's  mind  in 
its  execution,  nor  is  there  any  obscurity  in  the  manner 
of  expressing  this  thought.  For  a  number  of  years  prior 
to  his  death,  he  had  investments  in  certain  banking  in- 
stitutions in  the  towns  of  Waverlv  and  Clifton,  in  this 
State.  Some  of  these  investments  existed  at  the  time 
of  his  death  and  constituted  a  portion  of  the  personal 
estate  which  came  into  the  possession  of  his  executor. 
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Among  these  properties  were  ten  shares  of  stock  in  the 
People's  Bank  of  Clifton,  Tennessee,  of  the  face  valne 
of  flOO  each.  These  are  now  held  by  complainant  for 
the  estate.  Since  the  death  of  the  testator,  the  complain- 
ant, acting  nnder  the  authority  of  the  will,  invested 
|1,500  of  money  belonging  to  the  estate  in  the  purchase 
of  that  amonnt  of  stock  in  the  Frst  National  Bank  of 
Waverly,  Tennessee,  and  has  used  |500  in  the  -purchase 
of  10  shares,  of  the  -par  value  of  flOO  each,  in  the  Citi- 
zens' Bank  of  Waverly,  only  fifty  per  cent,  of  which 
has  been  paid  in.  The  stock  in  both  of  these  last-named 
banks  was  taken  out  in  his  name  as  such.  The  stock  in 
these  banks  has  increased,  since  the  executor  became 
the  owner,  in  value  to  an  amount  very  much  above  par. 
That  of  the  First  National  Bank  of  Waverly,  according 
to  the  finding  of  the  court  of  chancery  appeals,  is  so 
desirable  an  investment,  that  its  market  value  is  f  170 
per  share,  which  is  about  twenty  per  cent,  above  the 
book  value  of  the  stock.  This  bank  has  been,  and  is, 
paying  from  twelve  to  fourteen  per  cent,  dividend  an- 
nually over  and  above  exi)enses,  and  has  been,  and  is 
still,  accumulating  a  reserve  and  surplus.  While  its 
capital  stock  is  (35,000,  the  record  shows  that,  notwith- 
standing the  payment  of  the  large  annual  dividend  that 
has  just  been  referred  to,  it  has  accumulated  in  its  busi- 
ness a  little  over  f  17,000  in  surplus  and  undivided  pro- 
fits. That  was  its  condition  on  the  25th  day  of  August, 
1905,  when  the  depositions  in  this  case  were  taken. 
The  People's  Bank  at  Clifton  has  a  capital  stock  of 
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125,000.  The  business  of  this  bank  has  been  extremely 
profitable.  Though,  as  stated  above,  it  has  been  paying 
an  annual  dividend  of  10  per  cent  yet  on  the  30th  of 
June,  1905,  it  had  accumulated  in  surplus  and  undivided 
profits  the  sum  of  |20,427.19. 

The  income  received  on  these  various  stocks  has  been 
paid  by  the  executor  to  Mrs.  Fowler,  the  life  tenant. 
Her  claim,  however,  is  that  these  dividends  received  by 
her  do  not  represent  her  full  interest  in  these  shares  of 
stock,  and  that  she  is  entitled  to  receive  that  portion 
of  the  surplus  and  undivided  profits  held  in  these  banks 
apportionable  to  these  several  shares,  and,  as  there  is 
no  more  practical  way  of  reaching  this  interest,  that 
these  shares  should  be  sold,  and,  when  the  money  in- 
vested in  them  is  returned  to  the  corpus  of  the  estate, 
that  the  remainder  should  be  paid  over  to  her  as  life 
tenant  This  claim  is  resisted  by  the  executor,  who  con- 
tends that  Mrs.  Fowler  has  received  her  full  interest, 
when  the  dividends  declared  by  these  several  banks  on 
these  shares  of  stock  have  been  paid  over  to  her,  and 
that,  until  these  banks  have  taken  some  affirmative  ac- 
tion in  the  way  of  dividing  this  surplus  and  these  profits 
among  the  shareholders,  they  remain  the  property  of  the 
corporation. 

That  Mrs.  Fowler  is  entitled  alone  to  the  income  of 
the  estate  of  her  deceased  husljand,  including  these 
shares,  we  think  is  clear  from  the  will.  As  to  the  realty, 
the  testator  provided  as  follows:  That  "my  executor, 
hereafter  named^  shall  look  after,  see  to,  and  aid  in 
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renting  all  of  my  real  estate,  and  shall  collect  and  pay 
over  to  my  said  wife  all  of  the  rents  on  said  real  estate, 
no  one  to  have  control  of  any  of  the  income  of  my  estate 
to  the  prejudice  of  my  said  wife" — ^and,  as  to  the  per- 
sonalty, that  ^^he  shall  manage,  invest,  sell,  and  reinvest 
my  personal  property  of  every  character  for  the  benefit, 
best  interest,  and  advantage  of  my  beloved  wife,  in  pro- 
ductive mortgages,  stocks,  bonds,  notes,  etc.,  the  whole 
net  interest  of  said  investment,  or  income,  from  said 
personal  property  to  be  collected  as  it  matures  by  my 
executor  and  by  him  paid  over  to  my  wife,  no  one  to  have 
any  control  of  said  interest  or  income  •  •  •  to  the 
prejudice  of  my  said  wife." 

The  question  then  raised  is:  Does  the  surplus  and 
undivided  profits  in  the  several  banks  constitute  in  any 
sense  "income,"  within  the  sense  of  the  law,  or  intent 
of  the  testator,  as  manifested  in  the  will? 

Upon  authority,  we  are  satisfied  that  they  form  no 
part  of  the  income  of  these  banks.  As  is  said  by  the  su- 
preme court  of  Connecticut  in  Phelps  v.  Farmers^ ,  etc., 
Bank,  26  Conn.,  269,  in  speaking  of  undivided  profits: 
^^othing  can  be  income  to  the  stockholder  that  has  not 
been  made  so  by  the  act  of  the  corporation.  The  profits 
of  a  bank,  no  matter  when  made,  until  separated  from 
the  stock  by  dclaring  a  dividend,  are  mere  increment 
and  augmentation  of  the  stock.  They  are  properly  stock 
themselves,  composing  a  part  of  the  stock  of  the  bank, 
and  will  pass  with  the  stock  under  that  name,  either  by 
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contract  or  by  levy  of  execution/'    And  thig  is  equally 

true  as  to  undivided  surplus. 

It  is  beyond  controversy  that  the  title  of  the  corporate 

property  is  in  the  corporation  and  not  in  the  sharehold- 
ers. The  corporation,  within  its  charter^  is  the  owner 
of  its  real  estate  and  improvements,  of  its  stocks^  bonds, 
money,  and  none  the  less  of  its  accumulated  surplus  and 
undivided  profits.  It  may  sell  its  real  estate  or  its 
stocks  and  bonds,  or  loan  out  its  money,  and  as  long 
as  its  agents  are  acting  in  good  faith  a  shareholder  can- 
not gainsay  its  action.  This  title  and  power  of  control 
equally  extends  to  the  manag^nent  of  its  surplus  and 
undivided  profits.  Until  the  directors  or  shareholders, 
acting  as  a  body,  have  determined  otherwise,  the  title 
and  control  of  these  funds  are  absolutely  in  and  with 
the  corporation. 

The  interest  of  the  shareholders  consists  in  the  right 
to  a  proportionate  share  of  the  surplus  and  profits, 
whenever  dividends  are  declared  by  the  corporation  dur- 
ing its  existence,  and  to  a  like  proportion  of  the  jwoper- 
ty  remaining  upon  the  dissolution  of  the  corporation 
after  the  payment  of  debts.  The  text- writers  are  of 
one  mind  on  this  proposition.  1  Cook  on  Corporations, 
section  11;  2  Clark  &  Marshall,  Pri.  Cor.,  section  517; 
Morawetz  on  Corporations,  section  344. 

Mr.  Beach,  in  volume  2,  section  602,  of  his  work 
on  Private  Corporations,  states  the  rule  in  these  words : 
"The  stockholder  has  no  inchoate  or  other  legal  right 
to  the  earnings  or  profits  of  the  company  until  the  divi- 
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dends  have  been  declared.  .  •  .  The  individual  mem- 
bers of  a  corporation  are  no  doubt  interested  in  one 
sense  in  the  property  of  the  corporation  as  they  may 
derive  individual  benefit  (or  otherwise)  from  its  in- 
crease or  loss;  but  in  no  legal  sense  are  the  individual 
members  the  owners.*' 

Until  the  dividend  is  declared  by  the  proper  author- 
ity, it  is  a  mere  potentiality,  something  which  may  come 
into  existence ;  but  the  obligation  on  the  part  of  the  cor- 
poration to  declare  it  cannot  be  treated*  as  the  dividend 
or  income  itself.  LocJcJiart  v.  Van  AUtyne,  31  Mich., 
78,  18  Am.  Rep.,  156;  In  re  London,  etc.,  Co,,  L.  R.,  5 
Equity  Cases,  525 ;  Cyc.  p.  546,  col.  10 ;  2  Beach  on  Cor- 
porations, section  598. 

The  courts  of  last  resort  are  in  absolute  accord  with 
the  text-writers,  to  whom  reference  has  been  made.  In 
the  opinion  of  the  supreme  court  of  the  United  States 
in  the  Bank  Tax  Cases,  70  U.  S.  (3  Wall.),  573,  18  L. 
Ed.,  229,  this  proi)osition  was  announced  as  so  generally 
accepted  that  it  needed  no  citation  of  authorities.  Speak- 
ing through  Justice  Nelson,  the  court  said:  "That  a 
corporation  was  the  l^al  owner  of  all  its  property,  real 
and  personal,  with  the  right  to  deal  with  it  within  the 
powers  conferred  by  its  charter,  as  absolutely  as  an  in- 
dividual,  is  familiar  law,  and  will  be  found  in  every 
work  that  may  be  opened  on  the  subject  of  Corpora- 
tions.*^ 

It  is  upon  the  basis  of  this  conceded  ownership  that 
the  courts  have  uniformly  held  that  a  shareholder  ha^ 
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no  legal  title  to  any  of  its  property  until  the  corpora- 
tion sees  proper  to  i)art  with  its  dominion  over  it,  by 
making  a  division  of  it  in  the  form  of  a  dividend.  In 
(Hhhons  v.  Mahon,  136  U.  S.,  549,  10  Sup.  Ct,  1059,  34 
L.  Ed.,  525,  it  is  said :  "Money  earned  by  a  corporation 
remains  the  property  of  the  corporation,  and  does  not 
become  the  property  of  the  stockholders,  unless  and 
until  it  is  distributed  among  them  by  the  corporation. 
.  .  .  Acting  in  good  faith  and  for  the  best  interest  of 
all  concerned,  the  corporation  may  distribute  its  earn- 
ings at  once  to  the  stockholders  as  income,  or  it  may  re- 
serve part  of  its  earnings  of  a  prosperous  year  to  make 
up  for  the  possible  lack  of  profits  in  future  years,  or  it 
may  retain  a  portion  of  its  earnings  and  allow  them  to 
accumulate,  and  then  invest  them  in  its  own  works  and 
plant,  so  as  to  secure  and  increase  the  permanent  value 
of  its  property.  Which  of  these  courses  shall  be  pur- 
sued is  to  be  determined  by  the  directors,  with  due  re- 
gard to  the  condition  of  the  company's  property  and 
affairs  as  a  whole;  and,  unless  in  case  of  fraud  or  bad 
faith  on  their  part,  their  discretion  in  this  respect  can- 
not be  controlled  by  the  courts.    .    .    ." 

Upon  these  authorities  we  have  no  hesitancy  in  hold- 
ing that  as  a  matter  of  law  the  surplus  and  undivided 
profits  of  the  banks  in  question  were  not  "income,"  and 
until  dividends  shall  be  declared  by  these  banks  as  sol- 
vent concerns  the  question  discussed  and  decided  in 
Pritchett  v.  Nashville  Trust  Co.,  96  Tenn.,  472,  36  S. 
W.,  1064,  33  L.  R.  A.,  856,  could  not  arise.    Until  that 
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time  there  is  no  occasion  for  controversy  between  the 
life  tenant  and  remaindermen. 

That  the  testator  might  have  treated  the  mere  possi- 
bility of  the  dividend  out  of  these  funds  as  the  dividend 
itself,  and  given  it  to  the  life  tenant,  is  beyond  question. 
Then  he  would  have  had  a  case  where  the  only  practical 
way  of  affording  relief  to  the  life  tenant  would  be  by 
directing  a  sale  of  the  shares,  and,  after  a  reimburse- 
ment of  the  corpus  to  the  extent  of  the  capital  employed 
in  their  purchase,  requiring  the  excels  to  be  paid  over  to 
the  life  tenant.  But  we  see  nothing  in  the  will  which 
discloses  such  a  purpose  upon  his  part.  He,  as  has  been 
intimated,  was  to  a  degree  a  man  of  affairs.  He  was  an 
owner  of,  if  not  a  dealer  in,  negotiable  securities.  These 
securities  constituted  a  considerable  part  of  his  estate. 
He  had  been  an  investor  in  bank  stocks,  and  died  the 
owner  of  such  property.  As  an  investor  in  these  stocks, 
it  is  fair  to  assume  he  had  some  familiarity  with  the 
method  of  banking  institutions.  We  are  satisfied  that, 
when  he  directed  his  executor  and  testamentary  trustee 
to  invest  in  stocks,  he  had  in  his  mind  shares  in  such 
institutions,  and  that,  when  he  provided  that  his  wife 
should  receive  the  income  from  his  personal  property, 
in  so  far  as  such  stocks  were  concerned,  he  had  in  his 
mind  only  the  dividends  declared  upon  these  stocks. 

This  view  relieves  us  of  the  necessity  of  examining 
the  authorities  relied  upon  by  the  solicitor  of  the  life 
tenant,  as  none  of  these  go  to  the  point  of  the  interest 
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of  a  life  tenant  in  the  surplus  and  profits  of  these  insti- 
tutions before  their  ownership  is  determined  by  a  declar- 
ation of  a  dividend.  So,  placing  our  conclusion  upon 
the  propositions  stated  above,  we  think,  on  the  point 
in  question,  the  assignment  of  error  to  the  action  of  the 
court  of  chancery  appeals  is  w^ell  taken,  and  its  decree 
in  regard  to  these  funds  must  be  reversed. 

We  see  no  error  in  the  action  of  that  court  in  holding 
that  the  parties  named  in  this  will  as  residuary  legatees 
took  a  vested  remainder  interest  in  the  testator^s  estate 
from  his  death.  No  one  of  these  remaindermen  has 
raised  the  question  which  the  complainant^  Tubb,  seeks 
to  present  on  his  assignment  of  error  addressed  to  this 
holding.  His  duty  as  a  testamentary  trustee  ends  with 
the  marriage  of  Mrs.  Fowler,  should  that  occur,  or,  in 
the  event  it  does  not,  upon  her  death.  His  duty,  then 
is  simply  one  of  distribution.  The  decree  of  the  court  of 
chancery  appeals  settling  this  question  would  bb  well  af- 
ford him  protection  as  the  decree  of  this  court  affirming 
the  action  of  that  court.  So  the  question  he  now  pre- 
sents to  us  is  more  or  less  academic.  We  will  not,  there- 
fore, enter  upon  an  examination  of  the  authorities  upon 
which  he  relies  for  a  reversal  of  the  decree  in  this  re- 
gard, but  content  ourselves  with  saying  that  we  are 
entirely  satisfied  that  the  court  reached  a  right  conclu- 
sion in  disposing  of  that  question. 

We  are  also  satisfied  with  the  court's  action  with  re- 
gard to  the  small  matters  of  interest  which  are  raised 
by  the  complainant. 
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There  was  no  error  in  the  action  of  the  court  of  chan- 
cery appeals  in  declining  to  hold  that  the  life  tenant 
was  entitled  to  certain  items  of  interest  which  had  ac- 
cumulated, before  the  death  of  the  testator,  upon  certain 
securities  held  by  him,  which  were  collected  by  the  exe- 
cutor after  the  death  of  his  testate.  Save  as  above  indi- 
cated, the  decree  of  the  court  of  chancery  appeals  is  af- 
firmed. 
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Williamson  County  Banking  &  Trust  Company  et  dl. 

V.  ROBEETS-BUFORD  DBY  GOODS  COMPANY. 

{Nashville.    December  Term,  1906.) 

OOBPOBATIONS.  Not  liable  for  breach  of  contract  of  serrice  ter- 
minated by  its  insolvency,  when. 
A  stockholder  and  director  in  a  corporation,  elected  and  employed 
under  contract  as  its  president  and  treasurer  to  direct  and  man- 
age its  affairs  and  to  act  as  its  chief  executiye  and  managing 
officer,  is  charged  in  law  with  a  knowledge  of  Its  condition,  and 
cannot  recover  damages,  as  for  the  corporation's  breach  of  the 
contract  of  employment  resulting  from  insolvency  proceedings 
winding  it  up  under  receivership  as  an  insolvent  corporation,  for 
the  unexpired  term  at  the  date  of  the  receivership,  especially 
where  such  officer  assented  to  the  receivership,  and  accepted  em- 
ployment under  the  receiver  for  part  of  the  unexpired  term  of 
his  employment. 

Numerous  American  and  English  cases  cited  and  reviewed  in  the 
opinion. 


FROM  WILLIAMSON. 


Appeal    from    the   Chancery    Court   of   Williamson 
County. — John  Allison,  Chancellor. 

Eggleston  &  Eggleston,  for  Petitioner  Roberts. 

H.  H.  Cook  and  R.  H.  Crockett,  for  Dry  Goods  Co. 
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Mb.  Special  Justice  Sansom  delivered  the  opinion  of 
the  Court 

This  case  is  before  the  court  on  an  appeal  from  the  de- 
cree of  the  court  of  chancery  api>eals ;  this  appeal  being 
prosecuted  by  J.  R.  Roberts,  one  of  the  claimants  by  pe- 
tition in  the  case.  The  original  bill  in  the  case  was  filed 
March  1,  1905,  by  the  complainant,  on  behalf  of  itself 
and  all  other  creditors  of  t^e  defendant  Roberts-Buford 
Dry  Goods  Company,  to  have  its  affairs  wound  up  and 
its  assets  administered  as  an  insolvent  corporation, 
through  a  receivership. 

The  dry  goods  company  was  organized  under  the  laws 
of  Tennessee;  the  charter  having  been  secured  in  1903. 
The  bill  was  taken  for  confessed  as  to  the  defendant  cor- 
poration, and  was  sustained  and  ordered  to  stand  as  a 
general  creditors^  bill.  A  receiver  was  appointed  to 
take  charge  of  and  administer  tlie  assets  of  the  corpora- 
tion, under  the  orders  of  the  court,  and  all  creditors 
were  required  to  intervene  and  pi*ove  their  claims  for 
allowance  and  payment  out  of  the  assets  being  adminis- 
tered. After  126,316.39  of  claims  had  been  filed  and 
allowed,  and  a  dividend  of  ninety  per  cent,  paid  thereon 
appellant,  J.  R.  Roberts,  filed  his  petition,  aJleging  an 
indebtedness  upon  the  part  of  the  company  to  him  of 
|450.  This  petition  was  filed  on  August  30,  1905,  before 
the  expiration  of  the  time  allowed  by  the  court  within 
which  claims  might  be  filed  for  allowance.  The  petition 
alleges  that  on  February  14,  1905,  the  defendant  com- 
pany entered  into  a  contract  with  him  to  pay  him  a  sal- 
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apy  of  f  100  per  month  for  a  period  of  twelve  months 
thereafter,  in  consideration  of  his  services;  that  subse- 
quently, on  March  1, 1905,  the  bill  in  this  case  was  filed, 
and  the  business  and  assets  of  the  company  placed  in 
the  hands  of  a  receiver,  by  whom  the  petitioner  was  em- 
ployed in  and  about  the  business,  and  for  his  services 
was  paid  by  the  receiver  the  sum  of  |325. 

The  matter  of  this  claim  was  by  the  court  referred  to 
the  clerk  and  master,  with  direction  that  he  take  proof 
and  report  thereon.  This  order  was  complied  with,  and 
the  master  made  report  in  favor  of  the  petitioner,  allow- 
ing him  f417.50.  This  report  of  the  master  was  ex- 
cepted to,  the  exception  was  sustained  by  the  chancellor, 
and  the  claim  disallowed,  and  from  this  action  of  the 
chancellor  the  petitioner  prosecutes  this  appeal. 

On  February  14,  1905,  the  petitioner,  Roberts,  was  by 
the  directors  of  the  defendant  company  elected  president 
and  Ireasurer  thereof  for  the  ensuing  year,  and  his  sal- 
ary or  compensation  was  fixed  by  the  directors  at  flOO 
per  month.  The  petitioner  was  a  stockholder  in  the  com- 
pany, and  a  director,  and  the  president  and  treasurer 
of  the  company.  The  original  bill  in  the  case  was  filed 
about  fifteen  days  after  his  election  as  president  and 
treasurer,  and  the  court  of  appeals  find  as  a 
fact  that  it  was  properly  filed  to  administer  the  assets 
and  affairs  of  the  corporation  as  an  insolvent  concern. 
That  court  further  finds  as  a  fact  that  the  petitioner  as- 
sented to  the  appointment  of  a  receiver  of  the  assets  and 
affairs  of  the  defendant  company,  and  accepted  employ- 
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ment  at  the  hands  of  the  receiver,  for  which  he  wag  com- 
pensated by  the  receiver  out  of  the  assets  of  the  corpora- 
tion. The  question,  and  only  question,  presented  for 
determination,  is  whether  or  not  the  petitioner  is  enti- 
tled to  be  paid  his  salary  from  the  assets  being  adminis- 
tered for  the  i)eriod  after  the  receiver  was  appointed,  as 
a  creditor's  claim  against  the  company.  The  chancellor 
held  that  he  was  not,  and  the  court  of  chancery  appeals 
aiHrmed  that  holding.  The  authorities  are  not  in  har- 
mony upon  this  question.  The  English  decisions  are 
almost  uniform  in  allowing  salaries  for  unexpired  terms 
of  employment  and  seem  to  make  practically  no  distinc- 
tion between  cases  of  voluntary  and  involuntary  dissolu- 
tion. Yelland/%  Case,  L.  R.,  4  Eq.,  450;  Re  Jjondon  &  C. 
Co.y  L.  B.,  7  Eq.,  550;  Re  London  &  8.  Bank,  L.  R.,  9 
Eq.,  149. 

The  New  Jersey  rule  seems  to  be  that  claims  for  dam- 
ages arising  from  a  breach  of  contract  by  a  corporation 
with  its  officers  for  salaries,  the  breach  being  brought 
about  by  the  insolvency  of  the  corporation,  are  entitled 
to  pro  rata  payment  along  with  the  claims  of  other  credi- 
tors from  the  assets  of  the  corporation  in  the  hands  of  a 
receiver.  Spader  v.  Mural  Decoration  Co,,  47  N.  J.  Eq., 
18,  20  Atl.,  378.  A  like  rule  seems  to  obtain  in  Pennsyl- 
vania. Potts  V.  Rose  Valley  Mills,  167  Pa.,  310,  31  Atl., 
655.  And  so  in  Illinois,  but  probably  based  on  statute 
in  that  State.    Parlcer  v.  Hull,  46  111.  App.,  471. 

In  New  York  a  diflferrent  rule  obtains.    The  New  York 
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court,   speaking  to   the  question   under  consideration, 
says : 

"There  was  no  breach  of  the  contract  between  Mix  and 
the  insurance  company  by  either  of  the  parties.  It  was 
in  process  of  continued  performance  according  to  its 
terms,  and  was  unbroken  at  the  moment  when  the  in- 
junction order  was  served.  That  operated  upon  both 
parties  at  the  same  instant,  and  perpetuated  the  then 
existing  rights  and  conditions.  Before  its  service  the 
company  had  done  nothing  to  prevent  performance,  and, 
we  must  assume,  was  both  ready  and  willing  to  perform. 
It  had  done  no  act  which  amounted  to  a  refusal,  or 
which  made  it  unable,  to  carry  out  its  contract.  For 
aught  that  appears,  it  would  have  done  so,  if  let  alone. 
But  it  was  not  permitted  to  perform.  The  State,  by  the 
injunction  order  operating  alike  upon  the  company  and 
its  agents,  paralyzed  the  action  of  both  contracting  par- 
ties, so  that  neither  could  perform  or  put  the  other  in 
the  wrong.  Thereupon  the  company  could  not  refuse 
a^d  did  not  refuse.  To  put  it  in  the  wrong,  and  make 
it  liable  for  a  breach,  required  action  on  the  part  of 
Mix.  As  a  condition  precedent  he  was  bound  to  show 
both  ability  and  readiness  to  perform  on  his  part.  He 
could  do  neither.  Performance  bv  him  had  become  il- 
legal.  It  would  have  been  a  criminal  contempt,  and 
possibly  a  misdemeanor.  There  could  be  neither  readi- 
ness nor  ability  to  do  the  forbidden  and  unlawful  acts. 
So  that,  from  the  necessity  of  the  case,  as  there  was  no 
breach  on  either  side  before  the  injunction,  there  could 
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be  n<>ne  after."  People  v.  Olohe  Mutual  lAfe  Ins.  Co., 
91  N.  Y.,  174. 

And  to  like  effect  is  Eddy  v.  Co-operative  Dress  Ass^n, 
3  Civ.  Proc.  R.,  434 ;  Long  Island  Ferry  Co.  v.  Tarhell, 
48  N.  Y.,  427 ;  Simonson  v.  New  York  Ins.  Co.,  141  N.  Y., 
12,  35  N.  E.,  969.  In  Massachusetts  a  like  doctrine  is 
adhered  to.  Commonwealth  v.  Eagle  Fire  Ins.  Co.,  14 
Allen,  344.  And  so  in  Arkansas  {Union  Compress  Co. 
V.  Douglass,  60  Ark.,  591,  31  S.  W.,  455)  and  Nebraska 
{Railroad  Co.  v.  Lett,  8  Neb.,  251).  So,  also,  in  the 
United  States  Circuit  Court  {Malcomson  v.  Wappoo 
MilU  [C.  C],  88  Fed.,  680),  and  likewise  in  North  Car- 
olina  {Lenoir  v.  Linville  Imp.  Co.,  126  N.  C,  922,  36  S. 
E.,  185,  51L.  R.  A.,  146). 

We  think  the  American  rule  is  that  where  the  insol- 
vency of  the  corporation  occurs,  and  the  court  takes  jur- 
isdiction of  the  assets  thereof  and  administers  same  un- 
der a  receivership,  there  is  no  breach  of  any  contract, 
as  between  the  corporation  and  its  administrative  or  ex- 
ecutive officers,  in  respect  of  contracts  pertaining  to 
their  salary  for  the  unexpired  term  of  the  office  held  by 
them  after  the  receivership. 

In  the  North  Carolina  case  of  Lenoir  v.  LinvUle  Im- 
provement Company,  above  referred  to,  the  court,  speak- 
ing in  respect  of  the  claims  of  the  president  and  secre- 
tary of  the  defunct  corporation  being  paid  out  of  the 
assets  being  administered,  under  a  petition  preferred 
seeking  to  recover  for  the  unexpired  term  of  the  offices 
to  which  they  had  been  elected,  says: 
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*The  petitioners  were  elected  to  their  pesi)ective  of- 
fices for  the  purpose  of  having  the  ordinary  duties  of 
those  offices  performed.  Salaries  were  assigned  to  them 
for  the  proper  performance  of  those  duties,  and  were 
paid  for  the  full  time  that  they  were  performed.^  The 
company  never  refused  to  perform  its  part  of 
the  contract,  nor  were  the  claimants  in  the  posi- 
tion to  perform  their  part  after  the  appointment  of  a 
receiver.  It  is  true,  they  do  not  api)ear  to  have  been 
enjoined  from  doing  so ;  but  that  was  the  practical  effect 
upon  the  order  appointing  the  receiver.  He  was  direct- 
ed to  take  control  of  all  the  property  of  the  company 
and  to  assume  the  entire  management  of  its  affairs.  This 
left  nothing  for  the  petitioners  to  do,  as  any  interfer- 
ence by  them  with  the  duties  of  the  receiver  would  have 
been  a  contempt  of  the  court.  It  makes  no  difference 
Wiuther  their  relations  were  severed  with  the  company 
or  nof 

We  think  the  reasoning  of  this  case  is  sound,  and 
meets  the  rights  of  parties  in  the  case  under  considera- 
tion,  being  directly  in  point.  It  should  be  remembered 
that  petitioner,  Roberts,  was  a  stockholder  and  director, 
as  well  as  president  and  treasurer,  of  the  defendant 
corporation,  whose  assets  and  aflfairs  are  being  adminis- 
tered. He  was  charged  in  law  as  a  director  and  officer 
with  notice  of  its  condition,  financially  and  otherwise, 
and  accepted  his  election  to  office  with  such  notice.  He 
knew  and  contracted,  necessarily,  in  respect  of  that 
knowledge  that>  upon  the  happening  of  the  contingency 
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that  arose  within  less  than  a  month  of  his  election, 
creditors  might  invoke  the  aid  of  the  courts  of  the  coun- 
try, and  through  that  channel  secure  an  administration 
of  the  affairs  of  the  corporation,  just  as  has  been  done. 
He  knew  —  was  .charged  with  the  knowledge  —  that 
upon  the  happening  of  such  contingency  the  corpora- 
tion could  not  carry  out  its  contract  with  him,  and  he 
could  not  carry  out  his  contract  with  it.  The  petitioner 
did  not  deal  with  the  corporation,  in  accepting  office 
at  the  compensation  fixed  and  for  the  period  elected, 
at  arm's  length,  as  would  a  stranger  have  done;  bu^ 
he  dealt  as  one  charged  with  knowledge  of  and  privity 
with  all  of  the  facts,  circumstances,  and  conditions  sur- 
rounding the  corporation  and  involving  its  life  tenure. 
He  was  its  president,  its  executive  head.  He  was  its 
treasurer,  its  financial  arm.  It  would  be  inequitable  and 
unjust  to  award  him  compensation  under  these  facts  and 
conditions  for  services  he  did  not  and  could  not  perform, 
and  from  which  the  corporation  received  and  could  re- 
ceive no  benefit.  The  corporation  itself  could  only  exist, 
could  only  conduct  its  affairs  and  operation,  could  only 
continue  its  life  and  existence,  through  its  directors  and 
officers;  and  petitioner  was  both  a  director  and  officer, 
and,  as  stated,  was  chief  officer  of  the  corporation.  If 
the  facts  of  the  case  disclosed  a  surplus  of  assets  over 
and  above  liabilities,  which  go  to  stockholders  for  dis- 
tribution, or  such  other  purpose  as  might  be  determined 
upon  by  them,  a  different  question  might  arise;  but 
such  are  not  the  facts.    We  are  dealing  with  an  insolvent 
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corporation,  whose  assets  are  insuiBcient  to  pay  its  debts, 
and  whose  insolvency  was  demonstrated  within  fifteen 
days  after  i>etitioner  was  elected  its  president  and  treas- 
urer. He  is  seeking  a  recovery  of  a  year's  salary  for  a 
year's  time,  with  such  deductions  as  the  master  has 
made  as  and  for  compensation  earned  otherwise,  and 
which  reasonably  could  be  assumed  he  would  earn ;  and 
in  no  event  did  he,  or  could  he,  have  served  the  corpora- 
tion as  its  officer  for  a  period  of  exceeding  fifteen  days. 
We  think  the  sounder  rule  is  that  the  executive  and 
managing  officers  of  a  corporation,  who  are  charged  in 
law  with  a  knowledge  of  its  condition  and  who  direct 
and  manage  its  affairs,  should  not  be  allowed  to  par- 
ticipate in  the  assets  of  the  corporation  being  admin- 
istered through  an  insolvency  proceeding  upon  a  basis 
of  a  breach  of  the  contract  of  employment  under  their 
election  to  office,  for  that  portion  of  the  period  to  which 
they  were  elected,  unexpired  and  unearned  at  the  date 
of  the  receivership.  This  rule  meets  the  justice  and 
equity  of  this  case,  and  therefore  we  affirm  the  decree 
of  the  court  of  chancery  appeals,  with  costa 
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W.  H.  Nainob  v.  J.  C.  Smyth.* 
(Nashville.    December  Term,  1906.) 

1.  ASSIGNMENTS  OF  EBBOB.  For  improper  admission  of  evi- 
dence too  general  to  be  considered,  when. 
Assignment  of  error  for  improper  admission  of  evidence  must  in 
the  specifications  quote  the  full  substance  of  the  evidence  admit- 
ted, with  citation  of  record,  where  the  evidence  and  ruling  may 
be  found,  or  the  assignment  will  not  be  considered.  {Post,  p. 
351.) 

d.  WBITTEN  FINDING  OF  FACTS  AND  IiAW.  No  error  for 
meagemess  or  omissions  without  request  for  additional  find- 
ings, when. 
Where  the  trial  judge  makes  a  finding  of  facts  and  law  in  writing 
under  a  request  therefor,  there  can  be  no  complaint  on  appeal 
that  there  were  items  of  evidence  not  included  in  the  findings 
and  which  should  have  been  included,  where  there  was  no  re- 
quest for  additional  findings  in  the  court  below.  [(Post,  pp. 
361,  852.) 

Case  cited  and  approved:    Hinton  v.  Insurance  Co.,  110  Tenn.,  113. 

8.  BEAIi  ESTATE  AGENTS.  Not  producing  purchaser,  nor 
making  the  sale,  is  not  entitled  to  commissions,  when. 
A  real  estate  broker  having  the  agency,  but  not  the  exclusive 
agency,  to  sell  land,  for  the  owner  Is  not  entitled  to  commissions 
as  compensation,  where  he  was  not  the  producing  cause  of  the 
sale  and  did  not  produce  the  purchaser  or  bring  the  purchaser 
and  vendor  together,  nor  inform  the  owner  of  the  name  of  the 
prospective  purchaser,  who  learned  that  the  land  was  for  sale, 
and  the  name  of  the  owner  thereof,  independent  of  the  agent,  and 


*As  to  when  real  estate  broker  is  considered  as  the  procuring 
cause  of  the  sale  or  exchange  of  property,  see  note  to  Hoadley  v.  Sav- 
ings Bank    (Conn.),  44  L.  R.  A.,  321. 
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at  the  same  time  that  the  agent  learned  these  facts,  and  subse- 
quently purchased  directly  from  the  owner  after  an  unsuccessful 
attempt  to  make  a  trade  through  the  agent.    (Post,  pp.  852-867.) 

Cases  cited  and  approved:  Arrlngton  y.  Cary,  5  Baz.,  609;  Royster 
y.  Mageveney,  9  Lea,  148;  (head  note  criticized  as  too  meager 
and  Inaccurate) ;  Cheatham  y.  Tarbrough,  90  Tenn.,  77;  Glascock 
V.  Vanfleet,  100  Tenn.,  606;  Boswell  y.  Carpenter,  Jackson,  MS., 
April  Term,  1906. 

4.  SUFBEHB  COUBT  PRACTICE.  Erroneous  judgment  upon 
written  finding  of  facts  and  law  made  under  request  corrected, 
and  proper  judgment  rendered. 
Where  the  judgment  of  the  court  below  based  upon  the  trial 
judge's  finding  of  facts  and  law  under  a  request  therefor  is  re- 
yersed,  because  not  warranted  by  the  findings  of  fact  that  were 
supported  by  any  eyldence,  the  supreme  court  will  render  such 
judgment  as  should  haye  been  rendered  below,  and  dismiss  plain- 
tirs  suit    (Posh  p.  367.) 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. — ^JOHN  W.  Childress,  Judge. 

LbRoy  McGregor,  for  Nance. 

W.  H.  Cooper,  for  Smyth. 


Mr.  Ji'stice  Neil  delivered  the  opinion  of  the  Court 

This  action  was  brought  by  the  defendant  in  error  to 
recover  commissions  .on  a  sale  of  real  estate  made  by 
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the  plaintiff  in  error  to  one  Jacobe.  Defendant  in  error 
is  a  real  estate  agent,  and  he  claims  that  he  was  em- 
ployed by  the  plaintiff  in  error  to  sell  a  certain  farm 
for  him;  that,  after  he  had  produced  a  purchaser,  the 
plaintiff  in  error  took  the  matter  out  of  his  hands  and 
completed  the  sale,  at  the  price  of  f3,000.  The  court 
below  rendered  judgment  in  favor  of  the  defendant  in 
error,  from  which  the  plaintiff  in  error  has  appealed  to 
this  court,  and  has  assigned  errors. 

His  honor,  Judge  Childress,  before  whom  the  case  was 
tried  in  the  circuit  court  of  Davidson  county,  was  re- 
quested to  make  a  finding  of  fact  and  law  in  writing, 
which  he  did.  Before  stating  the  contents  of  this  writ- 
ing, it  is  proper  to  notice  certain  objections  raised  by 
counsel  for  plaintiff  in  error. 

It  is  said  that  his  honor  improperly  admitted  various 
items  of  testimony.  These  matters,  however,  are  not 
presented  to  this  court  in  such  a  way  that  they  can  be 
considered.  In  subsection  3  of  bar  rule  No.  20  (5 
Pick.,  775),  it  is  provided:  "When  the  error  alleged 
is  to  the  admission  or  rejection  of  evidence,  the  specifica- 
tions shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected,  with  citation  of  record,  where  the 
evidence  and  ruling  may  be  found."  This  provision  not 
having  been  complied  with,  we  cannot  consider  the  as- 
signment. 

It  is  next  insisted  that  there  are  several  items  of  evi- 
dence not  included  in  the  findings  of  the  court  which 
should  l\ave  been  included.     There  was  no  request  for 
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additioDal  findings  in  the  court  below,  and  this  matter 
cannot  therefore  be  considered.  The  practice  upon  this 
subject  is  fully  laid  down  in  Hinton  v.  Insurance  Co., 
110  Tenn.,  113,  72  S.  W.,  118. 

It  is  next  insisted  that  his  honor  included  in  his 
findings  several  points  for  which  there  can  be  found  no 
evidence  in  the  record ;  these  objectionable  points  in  his 
honor's  findings  being  pointed  out  in  the  brief  of  plain- 
tiff in  error's  counsel. 

After  carefully  comparing  the  findings  referred  to 
with  the  bill  of  exceptions,  we  feel  bound  to  say  that 
these  objections  are  in  several  instances  well  taken; 
but  it  should  also  be  stated  that  they  do  not  effect 
any  very  material  change  in  his  honor's  report  on  the 
facts. 

We  do  not  particularize  these  points,  but  shall  now 
reproduce  the  substance  of  the  findings  of  the  court 
below,  leaving  out  those  matters  which  we  do  not  find 
supported  by  the  bill  of  exceptions ;  that  is  to  say,  mat- 
ters concerning  which  we  find  no  support  whatever  in 
the  bill  of  exceptions. 

The  findings  are  as  follows: 

Smyth  is  a  real  estate  agent,  who  has  complied  fully 
with  the  laws  of  the  State  required  for  such  business. 
He  had  a  contract  with  Otto  Jacobs  for  the  purchase 
of  a  place  near  Nashville,  on  the  White's  creek  pike, 
some  distance  beyond  the  land  in  controversy  in  the 
present  case;  and  in  company  with  Otto  Jacobs  and 
William  Jacobs,  a  brother  of  the  latter,  Mr.  Smyth  was 
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on  his  way  to  look  at  the  place  just  referred  to;  and 
in  passing  the  Nance  place,  William  Jacobs  remarked 
that  that  place  was  for  sale  at  |2,000.  On  their  return 
from  looking  at  the  place,  which  lay  beyond  the  Nance 
place,  the  parties  stopped  at  the  latter,  and  by  permis- 
sion of  the  tenant  then  in  possession  looked  through  the 
house  and  over  the  grounds ;  the  tenant,  Mrs.  Edge,  stat- 
ing that  the  place  was  for  sale  at  f  2,000. 

The  next  morning  Mr.  Smyth  called  on  Mr.  Nance 
for  the  purpose  of  ascertaining  whether  his  place  was 
for  sale  at  $2,000.  On  this  inquiry  being  made  of  him, 
Nance  replied  that  the  place  was  for  sale,  not  at  f  2,000, 
but  at  |3,000,  one-fourth  cash,  the  balance  upon  stipu- 
lated payments,  and  told  Smyth  that  agent^s  commis- 
sions would  be  paid.  Smyth  informed  Nance  that  he 
was  a  real  estate  agent. 

Smyth,  regarding  what  has  just  been  stated  as  a 
listing  of  property  with  him,  advertised  his  sale  in  the 
American.  Jacobs  saw  this  advertisement  shortly  there- 
after, and  called  Smyth  over  the  telephone  and  requested 
him  to  come  to  his  (Jacobs')  place  of  business.  Smyth 
went  at  once,  and  they  discussed  the  place,  its  price, 
and  the  terms  of -sale.  Jacobs  said  to  Smyth,  in  sub- 
stance, that  he  wanted  the  place,  and  told  Smyth  to 
go  to  Nance  and  see  if  any  less  sum  would  buy  it  on  a 
cash  basis.  Smyth  went  at  once  and  made  the  inquiry, 
but  Nance  refused  to  sell  for  any  less  than  f3,000.    This 
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fact  was  reported  to  Jacobs.  Smyth  never  at  any  time 
informed  Nance  who  the  prospective  purchaser  was. 

Prior  to  the  foregoing  occurrence,  Mrs.  Edge,  who 
lived  on  the  place  in  question  as  Nance^s  tenant,  had 
called  William  Jacobs'  attention  to  the  fact  that  the 
land  was  for  sale,  and  the  latter  had  called  his  brother 
Otto's  attention  to  the  fact,  but  not  until  the  day  that 
they  were  returning  from  the  inspection  of  the  other 
piece  of  land  above  mentioned. 

A  day  op  so  subsequent  to  the  interview  between  Ja- 
cobs and  Smyth,  and  between  Smyth  and  Nance  above 
referred  to,  Jacobs  met  Nance,  and  they  closed  a  trade 
for  the  place  upon  the  terms  originally  proposed  by 
Nance.  Smyth,  a  few  hours  after,  and  before  the  deeds 
were  made,  or  any  consideration  passed,  was  informed 
of  the  sale,  and  notified  Nance  that  he  claimed  his  com- 
mission upon  the  sale  for  furnishing  the  customer. 
Nance  denied  his  claim  to  a  commission,  but  offered,  to 
avoid  trouble,  to  pay  him  ten  dollars.  This  was 
declined.  The  deed  was  not  passed  from  Nance  to 
Jacobs  for  several  days  after  this,  when  the  mat- 
ter was  closed,  with  full  knowledge  upon  the 
part  of  Nance  that  Smyth  claimed  his  commissions.  It 
further  appears  that  Nance  had  previously  listed  the 
same  property  with  Maddux  &  Callender  as  real  estate 
agents,  at  the  same  price  and  at  the  same  terms,  and, 
being  a  friend  of  Maddux,  when  the  deal  was  closed, 
Maddux,  as  a  favor  to  Nance,  and  without  compensa- 
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tion  of  any  sort,  prepared  the  deeds  and  papers  closing 
the  transaction. 

On  these  facts,  his  honor  concluded  as  a  matter  of 
law  that  the  plaintiff  below  was  entitled  to  his  com- 
missions, and  therefore  rendered  judgment  for  |120. 

Prom  the  judgment  so  rendered  the  defendant  ajv 
pealed,  and  has  here  assigned  errors.  Some  of  these 
errors  have  already  been  noticed.  The  chief  one  is  that 
which  challenges  the  soundness  of  the  legal  conclusion 
applied  by  his  honor  to  the  forgoing  facts. 

We  are  constrained  to  differ  from  the  conclusion 
reached  in  the  court  below.  It  is  observed  that  there 
is  no  finding  that  Mr.  Smyth  was  given  exclusive  agency 
for  the  sale  of  the  property,  or  that  Mr.  Nance  debarred 
himself  from  making  the  sale.  It  is  also  to  be  observed 
that  there  is  no  finding  that  the  purchaser  was  produced 
by  Mr.  Smyth.  There  is  a  distinct  finding  of  quite  a 
contrary  nature,  which  is  that  Mr.  Smyth  never  did 
communicate  to  Mr.  Nance  the  name  of  the  purchaser. 
It  is  further  proven,  as  shown  in  the  finding,  that  the 
purchaser,  Otto  Jacobs,  did  not  learn  from  Mr.  Smyth 
that  Mr.  Nance  had  the  land  for  sale.  This  fact  he 
learned  from  his  brother,  William  Jacobs.  Nor  does  it 
appear  that  Mr.  Nance  in  any  way  acquired  this  knowl- 
edge through  the  agency  of  Smyth,  or  as  a  consequence 
of  anything  that  Smyth  had  done  or  said.  Indeed,  it 
is  difficult  to  conclude  from  the  facts  stated  that  Mr. 
Smyth  performed  any  service  at  all  for  Mr.  Nance,  ex- 
cept advertising  the  property  in  the  American;  and  it 
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does  not  appear  that  this  advertisementy  as  matters 
tnmed  .out,  was  of  any  real  service  to  Mr.  Nance. 

The  law  of  the  case  we  find  fully  stated  in  the  case 
of  W.  P.  BoaweU  v.  M.  E.  Carpenter,  Jackson,  MS., 
April  term,  1906.    In  that  opinion  it  is  said : 

"It  is  true  that,  when  a  real  estate  agent  brings  the 
vendor  and  the  proposed  purchaser  together,  the  vendor 
cannot  take  up  the  transaction  and  complete  it,  if  the 
purchase  is  one  that  will  deprive  the  agent  of  his  com- 
missions. Arrington  v.  Cari/,  5  Baxt.  (Tenn.),  609; 
Royster  v.  Mageveney,  9  Lea  (Tenn.),  148;  Glascock  v. 
Vanfleet,  100  Tenn.,  605,  46  S.  W.,  449.  But  it  is 
essential  to  such  liability  that  the  parties  shall  be 
brought  t/)gether  by  the  agent ;  that  is  to  say,  the  agent 
must  produce  the  purchaser.  That  element  is  lacking 
in  the  present  case.  .  .  .  The  owner  had  not  de- 
barred himself  from  making  the  contract.  He  had  not 
given  an  exclusive  agency  to  Mr.  Carpenter.  So  we  have 
the  case  of  an  owner,  who  had  reserved  to  himself  the 
right  of  sale,  subsequently  making  a  sale  to  a  purchaser 
who  came  to  him  directly,''  etc. 

When  the  agent  took  the  contract  without  an  ex- 
clusive agency,  he  took  the  risk  of  the  owner  selling 
to  other  persons.  The  fact  that  some  other  persons 
n^otiated  with  the  agent  for  awhile  without  the  knowl- 
edge of  the  principal  would  not  give  the  agent  a  right 
to  commissions  from  a  subsequent  sale  made  by  the 
owner,  or  principal.  We  need  not  discuss  the  law  of 
the  case,  or  do  more  than  refer  to  the  cases  cited  above 
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from  9  Lea  and  16  Pick.,  adding,  however,  a  cautionary 
remark  to  the  effect  that  the  syllabus  of  the  9  Lea  case 
does  not  state  the  case  accurately,  and,  further,  that 
to  understand  the  sense  in  which  the  court  approved  the 
excerpt  from  the  charge  copied  the  comments  thereon 
immediately  following  must  be  read.  In  addition  to 
the  foregoing,  see,  slBOyCheatham  Y.Tarbrough^  90  Tenn., 
77, 15  S.  W.,  1(K76.  The  substance  of  the  matter  is  that, 
to  entitle  the  agent  to  commissions,  he  must  have  been 
"the  producing  cause"  of  the  sale;  that  is,  it  must  have 
been  the  direct  result  of  his  exertions  to  bring  it  about, 
and  the  burden  of  proof  is  on  him  to  show  that  he  was 
the  producing  cause.  23  Am.  and  Eng.  Enc.  of  Law, 
pp.  909,  910,  911. 

It  is  manifest,  from  the  facts  recited  above,  that  Mr. 
Smyth  was  not  the  producing  cause  of  the  sale  which 
took  place  between  Mr.  Nance  and  Mr.  Jacobs. 

It  results  that  the  judgment  of  the  court  below  must 
be  reversed ;  and,  rendering  such  judgment  here  as  should 
have  been  rendered  below,  we  direct  a  dismissal  of  the 
defendant  in  error's  action  and  tax  him  with  the  costs 
of  this  court  and  the  court  below. 
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John  H.  Rugkeb  et  al.  v.  Web  Hydb  et  al. 
(Nashville.    December  Term,  1906.) 

1.  BJBOTMENT.    Deraigrnment  of  title  to  the  common  soiirce  is 
suificieiit,  when. 

In  ejectment,  it  is  not  necessary  for  complainant  to  deraign  hla  title 
into  a  grant  from  the  State,  where  complainant  and  defendant 
both  claim  to  derive  title  from  a  common  source  subsequent  to 
the  grant.     (Post,  p.  861.) 

2.  DEEDS  OF  TBU8T  TO  SECTJ&B  DEBTS.    Secitals   ol  true- 
tee's  deed  are  prima  facie  evidence  against  makers,  when. 

The  recitals  in  a  deed  of  conveyance  of  land  from  the  trustee  to 
the  purchaser,  showing  full  compliance  with  the  power,  terms, 
and  directions  of  sale  contained  in  a  deed  of  trust  executed  by 
a  husband  and  wife  to  secure  a  debt,  and  authorizing  a  foreclos- 
ure sale  by  the  trustee  in  case  of  default  in  payment,  are  prima 
facie  evidence  as  against  both  the  husband  and  wife  that  the  di- 
rections of  the  deed  of  trust  were  followed,  and,  in  the  absence 
of  any  evidence  to  the  contrary,  are  sufficient  evid^ice  of  full 
compliance  with  the  requirements  of  their  deed,  although  the 
wife  is  claiming  under  a  tax  deed  under  a  tax  sale  subsequent- 
ly made.     (Post,  pp.  860-366.) 

Cases  cited  and  approved:  Naugher  v.  Sparks,  110  Ala.,  572;  Wil- 
liamson V.  Mayer,   117  Ala.,   261. 

Cases  cited  and  distinguished:  Henderson  v.  Galloway,  8  Hum., 
692;  Wilcox  y.  Blackwell,  99  Tenn.,  863;  Swainson  v.  Scott,  111 
Tenn.,  140. 

8.    TAXATION.    Time  of  payment  confined  to  taxes  assessed  un- 
der the  act  fixing  such  time,  when. 
The  provision  in  Acts  1899,  ch.  485,  sec.  48,  that  all  taxes  to  be 
collected  under  the  act  shall  be  payable  on  the  first  Monday  in 
November,  1899,  etc.,  must  be  construed  to  refer  to  the  taxes  as- 
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Beased  under  that  act,  and  not  to  taxes  assessed  under  prior  stat- 
utes   (Post,  pp.  866-870.) 

Acts  cited  and  construed:    1897,  ch.  1,  sec.  6;  1899,  ch.  485,  sea  43. 

4«    8AMB.    Proper  time  of  sale  of  land  for  delinquent  taxes  asaeas- 
ed  for  year  1898. 

A  tax  sale  of  land  for  delinquent  taxes  assessed  for  the  year  1898, 
made  on  the  first  Monday  in  September,  1899,  is  void,  because 
such  sale  was  required  to  be  made  on  the  first  Monday  in  July, 
1899.     (P(Wt,  pp.  368-370.) 

Acts  cited  and  construed:,  1899,  ch.  435,  sees.  52,  53,  and  82. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  DavidBon  Oonnty. 
— John  Aluson,  Chancellor. 

I.  L.  Pendleton  and  H.  C.  Lassing,  for  complainanta 
Thos.  H.  Malone,  Jr.,  for  defendanta 

Mb.  Justice  MoAusteb  delivered  the  opinion  of  the 
Court. 

This  is  an  ejectment  bill  to  recover  the  possession  of 
a  tract  of  land  in  Davidson  county  and  also  for  the  pur- 
pose of  removing  clouds  from  the  complainant's  title. 
The  chancellor  and  the  court  of  chancery  appeals  con- 
curred in  pronouncing  a  decree  in  favor  of  complain- 
ants. The  defendants  appealed  and  have  assigned  errors. 
The  facts  appearing  from  the  report  of  the  court  of 
chancery  appeals  are: 
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That  on  December  19,  1894,  and  prior  thereto,  the 
defendant  Wee  Hyde  was  the  owner  of  the  land  in 
litigation.  On  that  date  Hyde  and  wife  conveyed  the 
land  in  trust  to  H.  C.  Lassing  to  secure  a  note  for  {2,500 
that  day  executed  to  complainant  Rucker  for  borrowed 
money.  The  deed  of  trust  provided  that  the  note  to 
Rucker  should  mature  in  three  years  and  the  interest 
thereon  was  payable  semiannually.  The  deed  of  trust 
provided  that,  upon  default  in  the  payment  of  the  note 
when  due,  the  trustee  was  empowered,  "upon  giving 
twenty  daytf  notice  by  daily  publication  In  some  news- 
paper published  in  Nashville,  Davidson  county,  Ten- 
nessee, to  sell  said  property  at  the  courthouse  door  in 
said  county,  to  the  highest  bidder,  for  cash,  and  free 
from  the  equity  of  redemption,  homestead,  and  dower." 
It  further  provided  that  the  creditor  might  bid  at  any 
sale  under  tJiis  conveyance.  The  trustee  was  author- 
ized to  make  a  deed  to  the  purchaser,  and  to  apply 
the  proceeds  of  sale  to  the  payment  of  the  note,  and 
to  hold  any  surplus  subject  to  the  order  of,  etc. 

It  further  appears  that,  default  having  been  made 
in  the  payment  of  the  note  secured  in  the  deed  of  trust, 
the  trustee,  September  8,  1898,  advertised  and  sold  the 
land  under  the  terms  of  the  trust  deed,  when  it  was 
bid  in  by  complainants  Rucker  and  Furnish  at  the  price 
of  f  2,500,  and  on  the  same  day  the  trustee,  Lassing,  ex- 
ecuted to  the  purchasers  a  deed  to  the  property.  This 
deed  recites  as  follows : 

"And  whereas,  the  said  Wee  Hyde  defaulted  in  the 
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payment  of  the  interest  on  said  note,  and  defaulted  and 
failed  to  pay  the  principal  of  the  said  note  when  the 
same  became  due  and  payable,  and  failed  to  pay  the 
taxes  accruing  on  the  property  described  in  said  deed 
of  trust,  and  I,  Henry  C.  Lassing,  trustee  under  said 
deed  of  trust,  after  due  advertisement  in  the  Nashville 
Banner  for  a  period  of  four  weeks,  did,  on  Thursday, 
September  8,  1808,  at  the  courthouse  door  in  Davidson 
county,  sell  the  hereinbefore  described  property  to  the 
highest  bidder  for  cash,  and  the  said  property  was 
struck  oflf  and  sold  to  J.  J.  Rucker  and  J.  J.  Furnish 
at  their  bid  of  |2,500,  the  same  being  the  highest  bid." 

The  deed  from  the  trustee  to  the  purchasers  is  full 
and  explicit  in  its  recitals  of  the  sale,  etc.,  and  shows  a 
literal  compliance  with  the  powers  conferred  on  the 
trustee.  Complainants  did  not  deraign  their  title  into 
a  grant  from  the  State,  nor  was  such  a  deraignment 
necessary,  since  complainants  and  defendant  both 
claimed  to  derive  title  from  a  common  source,  viz..  Wee 
Hyde. 

Complainants  relied  alone  upon  the  deed  made  to 
them  by  the  trustee  under  his  foreclosure  sale,  together 
with  the  other  facts  herein  stated. 

It  is  said  on  behalf  of  defendant  that  complainant 
has  failed  to  show  title  to  the  land  in  controversy,  for 
the  reason  there  is  no  evidence  that  the  trust  deed  to 
H.  C.  Lassing  was  foreclosed  in  accordance  with  its 
terms,  except  the  recitals  in  the  deed  of  Lassing,  trustee, 
to  complainants^  and  it  is  insisted  that  such  recitals 
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are  not  proved  against  the  defendant  Mrs.  Judie  C.  Hyde. 
It  appears  that  the  defendant  Mrs.  Judie  C.  Hyde,  wife 
of  the  defendant  Wee  Hyde,  now  claims  title  to  the 
land  through  a  fax  sale  made  by  the  county  trustee 
September  6,  1899,  for  taxes  for  the  year  1898,  assessed 
to  her  husband.  Wee  Hyda  On  the  27th  day  of  Septem- 
ber, 1902,  Ben  R.  Webb,  clerk  of  the  circuit  court  of 
Davidson  county,  executed  to  the  defendant  Dr.  D.  P. 
Banks,  a  tax  deed  conveying  this  land  to  him  for  the 
sum  of  129.31.  March  13,  1903,  Banks  executed  a  quit- 
claim deed  to  defendant  Judie  C.  Hyde.  Mrs.  Hyde  is 
now  claiming  the  land  in  controversy  under  said  tax 
proceedings,  and  her  insistence  is  that  she  is  not  bound 
by  the  recitals  in  the  deed  executed  by  the  trustee,  Las- 
sing,  to  the  complainants. 

As  already  stated,  Mrs.  Judie  0-  Hyde  joined  her 
husband  in  the  deed  of  trust  to  H.  O.  Lassing,  trustee, 
and  the  question  now  presented  is  whether  the  recitals 
in  the  deed  of  the  trustee  to  the  purchaser  at  the  fore- 
closure sale  are  prima  facie  evidence  against  Mrs.  Hyde, 
so  as  to  obviate  the  necessity  of  any  proof  on  the  part 
of  complainants  that  the  foreclosure  sale  was  conducted 
in  accordance  with  the  provisions  and  directions  of  the 
deed  of  trust. 

In  the  case  of  Henderson  v.  Oallowa/y,  8  Humph.,  692, 
this  court  said : 

"When,  by  the  terms  of  the  deed,  the  trustee  is  re- 
quired, before  making  a  sale,  to  give  notice  to  the  bar- 
gainor of  the  time  and  place  of  sale,  the  giving  of  such 
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notice  is  in  the  nature  of  a  condition  precedent,  and,  if 
not  complied  with,  the  sale  is  unauthorized  and  void, 
and  will  communicate  no  title  to  the  purchaser;  and, 
if  the  requirement  be  that  personal  notice  shall  be  given, 
the  trustee  cannot  substitute  notice  by  advertisement 
in  a  newspaper,  or  at  some  public  place  or 
places,  because  not  within  the  scope  of  his  au- 
thority, and  also  because  such  a  departure  on  the  part 
of  the  trustee  might  be  made  to  defeat  the  very  object 
of  the  requirement  by  enabling  him  to  sell  the  prop- 
erty without  the  knowledge  of  the  party  making  the 
deed.  The  court  therefore  held  that  the  recital  in  the 
trustee's  deed  that  he  had  given  the  notice  to  the  grantor 
required  by  the  terms  of  the  deed  is  not,  as  against  per- 
sons claiming  as  purchasers  under  a  subsequent  deed 
of  trust  by  the  same  grantor,  prima  facie  evidence  of  the 
fact  of  his  having  done  so." 

It  will  be  observed  that  the  parties  sought  to  be 
bound  by  the  recitals  in  the  trustee's  deed  in  the  last 
mentioned  case  were  purchasers  under  a  subsequent 
deed  of  trust  by  the  same  grantor.  Such  purchasers 
were  not  parties  to  the  trust  deed  wherein  the  recitals 
were  made,  nor  were  they  privies  in  estate  or  bloody 
and  in  this  respect  that  case  is  to  be  distinguished  from 
the  one  now  under  consideration.  The  case  of  Sicmnson 
V.  Bcott,  111  Tenn.,  140,  76  S.  W.,  909,  was  an  action 
of  ejectment  to  recover  a  tract  of  land  in  Monroe  coun- 
ty, Tennessee.  Defeixdant  denied  complainant's  title 
and  averred  a  superior  title  to  all  the  land  claimed. 


n 
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Complainants,  in  the  deraignment  of  their  title  from 
the  State,  failed  to  produce  a  grant  to  the  land  in  con- 
troversy. The  existence  of  the  original  grant  was  sought 
to  be  established  by  secondary  evidence;  that  is  to  say, 
the  complainants,  in  introducing  the  links  in  their  chain 
of  title,  produced  certain  deeds  which  on  their  face 
referred  to  the  original  grant.  And  it  was  insisted  that 
these  recitals  were  sufficient  to  establish  the  fact  that 
the  grant  did  issue.    This  court  held : 

"It  is  clear  that  the  mere  recitals  in  said  deed  are 
not  competent  to  establish  the  existence  of  the  grant 
against  the  defendant  Such  recitals  would,  of  course, 
bind  the  original  parties  to  the  deeds  and  their  privies 
in  estate  or  blood,  and  all  those  claiming  under  them; 
but  they  do  not  bind  strangers  to  the  deed  in  which  the 
recitals  were  made^  nor  those  who  claim  by  title  para- 
mount and  by  an  adverse  title.  Newell  on  Ejectment, 
343 ;  Wilcox  v.  Blackwell,  99  Tenn.,  353,  41  S.  W.,  1061.'' 

In  that  case  the  party  sought  to  be  bound  by  the 
recitals  of  a  grant  in  the  prior  conveyance  was  a  stran- 
ger to  those  conveyances,  and  hence  was  not  bound  by 
their  recitals. 

The  precise  question  with  which  we  are  now  dealing 
arose  in  the  case  of  Natu/hcr  v.  Sparks,  110  Ala.,  572, 
18  South.,  45.    The  court  held: 

**Where  a  mortgage  contains  authority  to  sell  lands 
conveyed  therein  on  default  of  payment,  and  confers 
upon  the  mortgagee  the  right  to  purchase  at  such  sale, 
and  authorizes  the  auctioneer  making  the  sale  to  convey 
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the  lands  to  him  by  proper  deed,  and,  acting  under  the 
authority  conferred  by  the  mortgage,  the  land  is  sold, 
and  the  auctioneer  making  the  sale  executes  a  deed, 
purporting  to  act  in  conformity  to  the  authority  granted 
in  such  mortgage,  and  which  recites  that  the  sale  was 
duly  made  after  and  in  pursuance  of  due  advertisement, 
at  the  time  and  place  and  strictly  in  accordance  with 
the  terms  of  the  mortgage,  such  deed  of  the  auctioneer 
and  the  recitals  thereof  are  prima  facie  evidence  of  the 
facts  stated  therein  as  against  the  mortgagor  and  his 
privies.  ...  In  the  case  before  us,  the  mortgage 
itself  provided  the  conditions  and  terms  of  sale,  and 
authorized  the  auctioneer  to  convey  the  lands  by  proper 
deed  to  the  purchaser.  The  grantor  described  himself 
in  the  conveyance  as  the  'auctioneer  acting  under  the 
appointment  in  the  mortgage,^  and  the  deed  purports 
to  be  an  execution  of  the  power  granted.  We  must  pre- 
sume the  recitals  are  prima  facie  true  against  the  mort- 
gagor, the  grantor  of  the  power,  and  his  privies." 

To  the  same  effect  is  Williamson  v.  Mayer  Bros.,  117 
Ala.,  261,  23  South.,  3;  13  Cyc,  p.  611.  Mr.  and  Mrs. 
Hyde  were  both  parties  to  the  original  trust  deed,  and 
the  trustee  in  the  foreclosure  sale  acted  as  their  agent. 
Hence  the  recitals  of  the  deed  from  the  trustee  to  the 
purchaser  are  prima  fade  evidence  as  to  them,  and 
devolve  upon  them  the  burden  of  proof  to  overthrow 
the  recitals.  No  proof  having  been  introduced  to  show 
that  the  foreclosure  sale  was  not  conducted  strictly  in 
pursuance  of  the  directions  of  the  trust  deed,  the  re- 
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citals  in  the  deed  from  the  trustee  to  the  purchaser 
at  the  foreclosure  sale  are  sufficient  evidence  of  such 
fact. 

We  are  therefore  of  opinion  that  complainant's  title 
to  the  land  in  question  must  prevail  unless  the  defend- 
ant Judie  C.  Hyde  has  shown  a  superior  title  by  virtue 
of  her  deed  under  the  tax  proceedings-. 

_  m 

Mrs.  Hyde  is  claiming  title  to  the  land  in  controversy 
through  a  tax  deed  acquired  in  the  following  manner: 
This  land  was  assessed  for  taxes  for  the  year  1898  as 
the  property  of  Wee  Hyde.  The  trust  deed  by  Hyde 
and  wife  to  Lassing  was  executed  December  19,  1894, 
and  the  trust^ee's  deed  to  complainants  Rucker  and  Fur- 
nish under  the  foreclosure  proceeding  was  dated  Sep- 
tember 8,  1898.  The  taxes  were  not  paid,  and  the  land 
was  sold  by  the  county  trustee  presumably  under  the 
act  of  1897.  The  court  of  chancery  appeals  held  that 
the  sale  should  have  been  made,  under  the  act  of  1899, 
on  the  first  Monday  in  July,  and  not  on  the  first  Mon- 
day in  September,  and,  having  been  made  on  the  latter 
date,  the  sale  was  void,  and  likewise  the  deed  of  the 
clerk  based  thereon.  If  the  sale  was  void,  no  title 
passed  thereunder  to  the  State,  and  no  title  passed 
by  the  deed  of  the  clerk  to  the  defendant  Banks,  and 
he  communicated  no  title  under  his  deed  to  the  defend- 
ant Mrs.  Judie  C.  Hyde. 

This  question  was  decided  by  this  court  in  the  case 
of  Holt  V.  WiUiamson  County  Bank  &  Trust  Co.  (MS. 
opinion),  wherein  it  was  held  that  a  tax  sale  made  on 


10  Gates]        DECEMBER  TERM,  1906.  367 


Rucker  t.  Hyde. 


the  first  Monday  in  September,  1899,  when  it  should 
have  been  made,  under  the  act  of  1899,  on  the  first  Mon- 
day in  July,  was  illegal  and  void.  The  holding  in 
Holt  V.  WiUicumson  County  Bwnlc,  supra,  was  that  the 
State  and  county  taxes  for  the  year  1899  should  have 
been  collected  by  a  sale  under  the  act  of  1899,  advertised 
in  June,  1899,  and  made  in  July,  1899.  Counsel  for 
appellant  asks  a  reconsideration  of  the  question  de- 
cided in  Bolt  V.  Williamson  County  Bank,  supra,  upon 
the  ground  that  section  43  of  the  act  (Acts  1899,  p. 
1130,  c.  435),  seems  to  have  been  overlooked  by  the 
court    That  section  provides  as  follows: 

"That  all  taxes.  State,  county  and  municipal,  to  be 
collected  under  this  act  shall  be  payable  on  the  first 
Monday  in  November,  1899,^'  etc. 

It  is  said  that  taxes  collectible  under  the  act  of  1899, 
were  not  even  payable  until  the  first  Monday  in  Novem- 
ber, 1899,  and  hence  it  was  never  contemplated  that 
property  should  be  sold  for  taxes  under  this  act  in 
July,  1899.     It  wa49  said  in  the  Holt  Case  as  follows: 

"This  act  of  1899  provided  for  a  sale  of  land  for 
delinquent  taxes  on  the  first  Monday  in  July,  and  the 
terms  are  broad  enough  to  cover  all  taxes  not  paid  at 
that  date,  no  matter  for  what  year,  and  it  must  have 
been  the  subject  and  purpose  of  the  legislature  to  have 
all  sales  for  delinquent  taxes  made  at  the  same  date, 
no  matter  when  assessed,  if  they  were  unpaid  on  the 
first  Monday  in  July." 

It  is  said  the  taxes  for  the  vear  1898  had  been  as- 
sessed  under  the  act  of  1897  to  the  owner  on  January 
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10,  1898.  They  had  become  delinquent  in  March,  1899, 
and  the  county  trustee  had  issued  distress  warrants, 
Acts  1897,  p.  7,  c.  1,  sec.  6. 

It  will  be  observed  that  section  43  provides  that  aJl 
taxes,  State,  county,  and  municipal,  to  be  collected  un- 
der this  act  (1899),  shall  be  payable  the  first  Monday 
in  November,  1899,  etc.  In  our  opinion  the  clear  mean- 
ing of  this  statute  is  that  all  taxes  assessed  under  the 
provisions  of  the  act  of  1899  shall  be  due  and  payable 
November  1,  1899 ;  but,  if  said  taxes  are  assessed  under 
some  prior  act  for  some  other  year,  they  are,  of  course, 
not  payable  in  November,  1899,  but  were  payable  as  pro- 
vided in  the  prior  acts.  In  our  opinion  section 
43,  c.  435,  p.  1130,  of  the  Acts  of  1899,  must  be 
construed  to  refer  to  taxes  assessed  under  that  act, 
and  that  section  43  should  read :  "That  all  taxes,  State, 
county,  or  municipal,  assessed  and  to  be  collected  under 
this  act,  shall  be  payable  the  first  M*on,day  in  November, 
1899,"  etc. 

The  court  of  chancery  appeals,  in  its  opinion  in  the 
Holt  Case,  affirmed  by  this  court,  says : 

"Chapter  435  of  the  Acts  of  1899,  regulating  the  as- 
sessment and  collection  of  taxes,  was  passed  April  27, 
1899,  and  went  into  effect  on  the  first  Monday  of  June 
of  that  year.  Section  82  of  that  act  repeals  all  laws 
and  parts  of  laws  in  conflict  *upon  the  subject  of  the 
assessment  and  collection  of  taxt^,  and  the  sale  of  land 
for  taxes  in  conflict  with  the  provisions  of  this  act.^ 
But  it  is  provided  this  repeal  shall  operate  as  to  taxes 
assessed  under  this  act>  but  shall  not  operate  as  to  inter- 
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fere  with  the  taxes  assessed  prior  to  the  passage  of  this 
act,  except  as  hereinbefore  specially  otherwise  pro- 
vided. 

"It  will  be  noted  that  the  language  is  ^shall  not  inter- 
fere with  the  taxes  assessed  prior  to  the  passage  of  this 
act* 

"Section  52  of  the  act  provides  that  *alter  the  first 
day  of  June  of  each  year  the  trustee  shall  advertise 
all  real  estate  upon  which  taxes  remain  due  and  un- 
paid, or  which  is  liable  for  sale  for  their  taxes  at  the 
door  of  the  courthouse  of  the  county  on  the  first  Mon- 
day in  July  following.' 

"Section  53  provides  that  ^on  the  first  Monday  in 
July,  if  the  taxes  remain  unpaid,  the  trustee  shall  pro- 
ceed to  sell  the  land  ^f  each  delinquent  taxpayer  for  the 
amount  of  taxes  due  by  him  and  all  costs,  interest,  pen- 
alties, and  charges  therein  to  the  highest  bidder  for 
cash,  and  the  sale  shall  be  continued  from  day  to  day/ 
etc. 

"Now  these  provisions  seem  to  expressly  and  espe- 
cially apply  to  all  lands  upon  which  the  taxes  remain 
unpaid,  without  regard  to  the  year  for  which  the  prop- 
erty was  assessed,  or  if  the  taxes  were  due.  The  lan- 
guage of  the  act  appears  to  plainly  apply  to  all  lands 
upon  which  the  taxes  remain  unpaid,  and  it  seems  quite 
improbable  that  the  legislature  should  have  prescribed 
or  intended  to  allow  sales  to  be  made  in  different  months 
from  the  general  sales  day  prescribed  in  the  bill,  simply 
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because  the  taxes  had  accrued  before  the  passage  of 
fhe  bill.  The  meauiug  and  purpose  of  the  provisioii  that 
the  act  should  not  operate  so  as  to  interfere  with  taxes 
assessed  prior  to  the  passage  of  the  act^  except  as  spe- 
cially otherwise  provided,  was  evidently  to  provide  that 
the  act  should  not  interfere  with  steps  already  taken  in 
the  assessment  and  collection  of  taxes  assessed  prior  to 
the  passage  of  the  act." 

Recognizing  the  authority  of  this  case,  which  was  in 
all  respects  affirmed  by  this  court,  we  are  of  opinion 
that  the  act  of  1899  governed  the  sale  in  the  jH^esent 
case,  and  that  act  prescribed  the  first  Monday  of  July, 
and  not  the  first  Monday  of  September,  as  the  proi)er 
date  for  making  such  sale.  The  trustee,  therefore,  had 
no  power  to  make  the  sale  on  the  first  Monday  of  Sep- 
tember. The  said  sale  was,  therefore,  void  and  tiie  deed 
communicated  no  title  to  the  purchaser,  Mrs.  Judie  0. 
Hyde. 

For  the  reasons  stated,  the  decrees  of  the  chancellor 
and  of  the  court  of  chancery  appeals  must  be  affirmed. 
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ViBGiL  Eathhblt  V.  Thh  Statb, 
[(Nashville.    December  Term,  1906.) 

8UPBSMB  OOUBT  PBACTIOB.  Bulingr  of  trial  Judge  on  disput- 
ed iacte  not  reviewed  unless  record  shows  affirmatively  that  it 
contains  all  the  evidence  heard  by  trial  Judge. 
The  role  of  practice  is  well  settled  in  this  State  that  the  ruling 
of  a  trial  judge  upon  a  question  involying  disputed  or  contro- 
verted facts  will  not  be  reviewed  by  the  supreme  court  where  the 
record  fails  to  show  affirmatively  that  it  contains  all  the  evidence 
heard  by  the  trial  Judge  on  such  question;  and  this  rule  of  prac- 
tice obtains  in  respect  of  and  applies  to  every  part  of  the  record 
pertinent  to  a  disputed  question,  whether  the  same  arises  upon  a 
motion  for  a  new  trial,  plea  or  otherwise,  equally  with  the  facts 
pertaining  to  the  general  issues. 

Case  cited  and  approved:    Ransom  v.  State,  116  Tenn.,  866. 


FBOM  MONTGOMERY. 


Api>eal  in  error  from  the  Criminal  Court  of  Mont- 
gomery County. — 0.  W.  Tylbb,  Jndga 

Lebgh  &  PoNDBB  and  M.  Savagb,  for  Eatherly. 

Attohnbt-Gbnebal  Cates,  for  the  State. 


Mr.  Special  Jubtiob  Sansom  deliyered  the  opinion 
of  the  Gonrt 
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This  case  is  before  us  upon  a  petition  for  a  rehearing, 
it  having  been  decided  on  a  former  day  of  the  term.^ 
The  petition  is  a  very  earnest  one,  and  is  based  upon  two 
grounds : 

_  m 

First.  It  is  urged  that  a  rehearing  should  be  accord- 
ed upon  the  merits  of  the  casa  Upon  this  branch  of 
the  petition  we  need  not,  restate  the  facts,  which  were 
gone  into  at  length  and  in  detail  upon  the  delivery  of 
the  opinion  of  the  court  when  the  case  was  decided. 
It  is  sufficient  to  say  that  the  record  has  been  very  care- 
fully re-examined,  and  the  court  is  quite  content  with 
the  holding  aB  formerly  announced.  Under  the  facts  we 
are  entirely  satisfied,  beyond  any  sort  of  question,  of 
the  guilt  of  the  plaintiff  in  error  and  the  correctness 
of  the  verdict  of  the  jury,  and  judgment  of  the  court 
pronounced  thereon. 

It  is  next  insisted  that  a  rehearing  should  be  granted 
because  the  court,  in  its  former  examination  of  the  case^ 
had  declined  to  consider  certain  affidavits  of  the  jurors 
and-  the  officers  in  charge  of  the  jury,  offered  in  the 
trial  court  on  the  motion  for  a  new  trial;  this  court 
having  declined  to  consider  these  affidavits  because  the 
record  failed  to  state  affirmatively  that  they  constituted 
all  the  evidence  heard  and  considered  by  the  trial  judge 
in  his  action  on  the  motion  for  new  trial.  The  insist- 
ence is  made  in  the  petition  "that^  under  the  decisions 
of  tliis  court  as  reported,  tlie  rule  now  announced  has 
never  existed;"  and  by  that  is  meant  the  rule  that  the 
transcript  must  show  affirmatively  that  all  the  evidence 

*  No  opinion  filed. 
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is  brought  to  this  court  that  was  heard  and  considered 
in  the  court  below  upon  the  motion  for  a  new  hearing. 
That  a  trial  judge  will  not  be  put  in  error  upon  any 
ruling  or  judgment  entered  upon  any  question  of  fact, 
where  the  record  fails  to  state  affirmatively  that  it  con- 
tains all  the  evidence  heard  by  the  court  on  that  ques- 
tion, has  been  the  settled  rule  of  practice  in  this  court 
for  so  long  a  period  of  time,  and  has  become  so  thorough- 
ly ingrafted  upon  the  jurisprudence  of  the  State  as  that  * 
it  is  no  longer  an  open  question.  The  reason  for  this 
rule  is  so  well  grounded  that  it  should  require  no  ex- 
position. 

This  is  a  court,  not  of  original  jurisdiction,  but  of  re- 
view, wherein  the  holdings  and  judgments  of  trial  courts 
are  passed  upon,  not  upon  any  new  or  different  state 
of  facts,  either  by  way  of  enlargement  or  diminution, 
than  those  in  the  lower  court,  but  upon  precisely  the 
same  record,  no  more  and  no  less;  and  it  must  be,  in 
order  to  establish  and  maintain  the  integrity  of  records, 
that  they  shall  state  affirmatively  that  it  is  the  same 
record  as  in  the  trial  court.  Any  other  or  different  rule, 
or  one  less  absolute  and  invariable,  could  but  result  in 
questionings  and  confusion,  uncertainty  and  doubt;  and. 
this  rule  of  practice  must  obtain  in  respect  of  every 
part  of  the  record,  by  way  of  motions  for  new  trials  or 
otherwise,  equally  with  the  facts  pertaining  to  the  gen- 
eral issues.  This  court  can  and  will  indulge  no  presump- 
tions touching  the  question,  either  that  the  record  is  or 
is  not  full  and  complete. 
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It  must  affirmatively  appear  that  it  is  complete  in  all 
its  parts  before  consideration  will  be  accorded.  Counsel 
representing  the  petitioner  seem  to  feel  that  the  rale 
is  new,  and  has  never  been  announced  in  any  reported 
case;  but  such  is  not  the  fact  In  the  case  of  Ransom 
V.  State,  116  Tenn.,  355,  96  S.  W.,  953,  it  is  said :  *^The 
established  rule  of  practice  requires  that  it  shall  affirma- 
tively appear  from  the  bill  of  exceptions  that  it  contains 
all  the  evidence  heard  by  the  trial  judge  on  any  plea 
or  motion  presenting  disputed  or  controverted  facts." 

In  that  case  a  motion  was  made  to  set  aside  and  quash 
a  venire,  because  the  list  from  which  the  same  was  drawn 
contained  the  name  of  no  men  of  color  or  of  African  de- 
scent^ and  the  affidavits  of  nine  individuals  were  sought 
to  be  brought  to  this  court's  consideration  as  a  i>art 
of  the  record  in  support  of  the  motion ;  but,  because  the 
record  failed  to  state  affirmatively  that  these  affidavits 
were  and  constituted  all  the  facts  and  evidence  before 
the  trial  court  upon  the  hearing  of  this  motion,  the 
court  declined  to  consider  them. 

In  the  present  case  the  affidavits  of  the  jurors  and 
the  officer  in  charge  of  the  jury  are  presented  for,  and 
this  court  is  asked  to  consider  and  pass  upon  them  as 
constituting,  all  the  evidence  heard  by  the  lower  court 
upon  a  motion  for  new  trial;  and  the  record  fails  to 
state  that  these  affidavits  constitute  all  the  facts  and 
evidence  heard  by  the  court  on  the  motion  for  a  new 
trial.  They  therefore  cannot  be  considered;  the  record 
failing  to  contain  this  affirmative  statement. 

The  petition  to  rehear  is  dismissed. 
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Walkbb  v.  The  State. 
{Nashville.    December  Term,  1906.) 

JUBO&.  Objection  to^  for  diequaliflcation  propter  defeotom,  too 
late  after  verdict. 
An  objection  that  a  Juror,  though  a  resident  of  the  county  and 
otherwise  qualified,  lived  outside  the  territorial  jurisdiction  of 
the  court  and  within  that  of  a  special  court  created  for  a  lim- 
ited portion  of  the  same  county,  ia  propter  defectum,  and  must 
be  made  in  liminey  and  comes  too  late  after  verdict 


FROM  DICKSOM. 


Appeal  in  error  from  the  Circuit  Court  of  Dickson 
County. — B.  D.  Bell,  Judge. 

R.  L.  Leech  and  G.  Egbrton,  fop  Walker. 
Assistant  Attobney-General  Paw,  for  State. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

Plaintiff  in  error  was  indicted  for  the  murder  of  one 
Collier,  and  on  a  trial  in  the  circuit  court  of  Dickson 
county  was  found  guilty  of  voluntary  manslaughter,  and 
his  punishment  fixed  at  five  years'  confinement  in  the 
penitentiary.     On  this  appeal  from  the  judgment  pro- 
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nouiiced  on  this  verdict,  we  deem  it  unnecessary  to  state 
the  evidence  on  which  the  conviction  rests,  or  to  notice 
it,  further  than  to  say  we  are  satisfied,  after  a  careful 
examination  of  the  record,  that  the  finding  of  the  jury 
is  sustained  by  the  weight  of  the  testimony  submitted 
to  them. 

It  was  urged  in  the  court  below  on  the  motion  for  a 
new  trial,  and  the  insistence  is  renewed  here,  that  the 
verdict  was  vitiated  by  reason  of  the  fact  that  one  of 
the  jurors,  while  a  citizen  of  Dickson  county  and  other- 
wise qualified,  lived  outside  of  the  territorial  jurisdic- 
tion of  the  trial  court  and  within  that  of  a  special  court 
created  by  chapter  237,  p.  533,  of  the  Session  Acts  of 
1899,  for  a  limited  portion  of  that  county. 

This  objection  was  one  propter  defectum,  and  came 
too  late.  Such  an  objection  must  be  made  in  limine, 
It  is  immaterial  that  the  particular  disqualification  is 
unknown  to  the  party  complaining  and  his  counsel  when 
the  juror  is  accepted.  The  acceptance,  when  once  made, 
is  conclusive.  This  is  an  ancient  rule  of  the  common 
law,  adopted  by  this  court  at  an  early  day,  and  uniform- 
ly applied.  Among  the  cases  recognizing  it  are  McGlure 
V.  State,  1  Yerg.,  206 ;  Gillespie  v.  State,  8  Yerg.,  507, 
29  Am.  Dec.,  137 ;  Ward  v.  State,  1  Humph.,  255 ;  Hamr 
ilton  V.  State,  101  Tenn.,  417,  47  S.  W.,  695;  Goad  v. 
State,  106  Tenn.,  175,  61  S.  W.,  79. 

The  judgment  of  the  circuit  court  is  therefore  af- 
firmed. 
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Statb  of  Tennessee  i;.  Roxib  Abgo. 
(Nashville.    December  Term,  1906.) 

1.  OaimNAL  LAW.  PERJURY.  Indictment  for,  must  state 
substance  of  controversy  about  which  it  was  committed. 
An  indictment  for  perjury,  in  addition  to  the  other  requisites,  must 
set  forth  the  substance  of  the  controversy  in  respect  of  which  it 
is  alleged  that  the  offense  was  committed,  in  order  that  the  court 
may  determine  whether  the  matter  alleged  to  have  been  sworn 
to  was  material. 

Code  cited  and  construed:     Sees.  7092-7093  (S.);  sees.  5958-5969 
(M.  it  v.);  5129-5130  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  State  v.  Bowlus,  3  Heisk.,  29;  Ross  v. 
State,  1  Tenn.  Cas.  (Shannon),  406;  State  v.  Owens,  2  Tenn. 
Cas.  (Shannon),  534;  State  v.  Wise,  3  Liea,  38;  Lawson  v.  State, 
3  Lea,  309;  Woods  v.  State,  14  Lea,  460. 

9.    8AMB.    Indictment  for  perjury  failings  to  state  substance  of 
controversy,  bad  upon  motion  to  quash.    Oase  in  Judgment. 

Where  an  indictment  for  perjury  alleged  that  it  became  material 
in  the  investigation  of  certain  contempt  proceedings  against  de- 
fendant to  know  whether  he  telephoned  to  a  saloon  advising  the 
persons  in  charge  of  a  contemplated  visit  of  certain  officers  and 
directing  them  not  to  permit  the  officers  to  examine  behind  the 
bar,  but  the  indictment  did  not  state  the  substance  of  the  con- 
troversy in  such  contempt  proceedings  to  enable  the  court  to  de- 
termine that  the  matter  so  stated  was  material,  upon  motion  to 
quash  it  was  held  that  the  indictment  was  fatally  defective. 


FROM  DAVIDSON. 


Appeal  from  the  Criminal  Court  of  Davidson  County, 
— ^W.  M.  Hart,  Judge. 
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Attorney-General  Gates,  for  the  State. 

J.  M.  Anderson,  Robert  Vaughan,  and  W.  G.  Gher- 
RY,  for  Argo. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Gourt. 

In  the  court  below  the  indictment  was  .quashed,  and 
the  State  has  appealed.  The  indictment,  omitting  the 
merely  formal  parts  is  as  follows: 

"That  Roxie  Argo  .  .  .  on  the  third  day  of  Feb- 
ruary, 1905,  ...  in  the  county  aforesaid,  unlaw- 
fully, feloniously,  willfully,  deliberately,  maliciously, 
.  .  .  and  corruptly  swore  falsely  to  a  certain  ma- 
terial matter  as  follows: 

"Before  R.  R.  Galdwell,  a  duly  and  lawfully  elected 
and  qualified  justice  of  the  peace  for  said  county  of 
Davidson,  sitting  bb  the  judge  of  and  holding  the  city 
court  of  the  mayor  and  city  council  of  Nashville,  in  the 
absence  of  the  regularly  elected  city  judge,  then  and 
there  court  being  held  and  investigating  and  hearing 
a  certain  contempt  proceedings  against  the  said  Roxie 
Argo,  charging  the  said  Argo  with  interfering  with  and 
obstructing  said  court  in  the  administration  of  justice, 
and  the  said  contempt  proceedings  was  within  the  juris- 
diction of  the  said  court,  wherein  and  on  the  hearing  ot 
said  proceeding,  it  became  and  was  material  to  inquire, 
whether  or  not  the  said  Roxie  Argo,  while  the  said  court 
was  hearing  certain  cases  on  the  day  and  year  aforesaid, 
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went  to  the  telephone  for  the  purpose  of  calling,  and  did 
call,  np  Session's  saloon,  in  said  city,  for  the  purpose 
of  telling,  and  did  tell,  some  one  in  said  saloon  not 
to  allow  the  officers  to  examine  behind  the  bar  of  said 
saloon.  And  the  said  Boxie  Argo  being  then  and  there 
sworn  on  his  oath  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  in  said  contempt  proceedings 
by  the  said  R.  R.  Caldwell,  acting  judge  as  aforesaid, 
and  the  said  judge  then  and  there  having  lawful  author- 
ity to  administer  said  oath,  when,  having  been  so  sworn, 
the  said  Roxife  Argo  unlawfully,  feloniously,  willfully, 
deliberately,  premeditatedly,  maliciously,  absolutely, 
and  corruptly  swore  that  he,  the  said  Roxie  Argo,  did 
not  go  to  said  telephone,  or  any  telephone,  for  the  pur- 
pose of  calling,  nor  did  he  call,  up  Session 's  saloon,  on 
Union  street,  or  any  other  saloon,  for  the  purpose  of 
telling,  nor  did  he  tell,  any  one  in  said  saloon  not  to 
allow  the  officers  to  examine  behind  the  bar  of  said 
saloon;  that  he  did  not  go  to  any  'phone  for  the  pur- 
pose of  informing  any  saloon  that  officers  were  coming 
to  examine  behind  the  bar  of  said  saloon ;  that  he  did 
not  go  to  any  'phone  for  the  purpose  of  informing  any 
saloon  that  officers  were  coming  to  examine  the  bar  of 
said  saloon — ^which  said  swearing  above  set  out  was 
material  to  the  issue  in  said  contempt  proceedings,  and 
was  unlawfully,  feloniously,  willfully,  deliberately,  pre- 
meditatedly, maliciously,  and  corruptly  false,  and  the 
said  Roxie  Argo  then  and  there  well  knew  the  same  to 
be  false  when  he  so  deposed  to  it.    So  the  grand  jurors 
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aforesaid  do  present  and  say  on  their  oath  aforesaid 
that  the  said  Roxie  Argo,  on  the  day  and  year  aforesaid, 
in  the  county  aforesaid,  in  the  manner  and  form  provid- 
ed,  and  by  means  of  the  false  swearing  aforesaid,  was 
guilty  of  unlawful,  felonious,  willful,  deliberate,  pre- 
meditated, malicious,  absolute,  and  corrupt  perjury,  to 
the  eyil  example  of  all  like  offenders,  against  tiie  peace 
and  dignity  of  the  State." 

There  were  sundry  grounds  of  objection  made  in  the 
motion  to  quash;  but  we  need  set  out  here  only  the 
third,  which  is  as  follows : 

^^Because  the  indictment  alleges  that  it  became  mater- 
ial to  know  a  certain  fact,  and  fails  to  set  out  a  summary 
statement  of  the  matter  in  issue  in  the  case,  so  the 
court  can  see  the  materiality  of  the  matter  sworn  to/* 

We  think  the  motion  to  quash  was  properly  sustained 
on  the  ground  just  quoted,  the  purport  of  which  is  that 
the  indictment  does  not  sufficiently  state  the  substance 
of  the  controversy  to  enable  the  court  to  see  that  the 
matter  alleged  to  have  been  sworn  to  was  material.  State 
V.  Oivens,  2  Tenn.  Cas.,  534.  In  that  case  it  appears 
that  tiie  indictment  contained  two  counts — one  charg- 
ing the  defendant  with  swearing  falsely  to  an  answer 
in  chancery;  the  other,  in  deposing  as  a  witness  in  a 
case  before  a  justice  of  the  peace.  The  matter  averred 
to  be  false  in  the  first  count  was  in  swearing  in  the 
chancery  proceeding  that  respondent  in  that  case,  in  a 
fair  trade,  sold  William  James  a  certain  hors^  and  he 
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paid  respondent  therefor;  and  the  second,  that  the  re- 
spondent had  not  paid  hiin  for  the  horse. 
Speaking  to  this  matter,  the  court  said : 
"The  objection  taken  to  both  counts  is  that,  while  it 
is  averred  that  a  certain  suit  was  pending  in  the  chancery 
court,  naming  the  parties  to  the  same,  the  jurisdiction  of 
the  court,  and,  we  believe,  all  the  other  matters  neces- 
sary to  complete  the  charge,  yet  it  is  not  shown  by  a 
statement  of  facts  what  the  issue  was  in  either  the  chan- 
c^7  court  or  before  the  magistrate,  but  only  averred 
that  in  said  cause  it  became  material  to  know  whether 
or  not  William  James  had  purchased  from  William 
Owens  a  certain  horse,  etc.  There  is  no  statement  of 
what  was  the  matter  in  controversy  in  either  case.  By 
section  5129  (Shannon's  Code,  sec.  7092),  it  is  provided 
that  it  shall  not  be  necessary  to  set  forth  in  the  plead- 
ings in  such  cases  records  or  proceedings  with  which 
the  oath  is  connected.  But  the  next  section  (5130 ;  Shan- 
non's Code,  sec.  7093)  provides:  ^t  shall  be  sufficient 
in  such  case  to  give  the  substance  of  the  controversy 
or  matter  in  respect  to  which  the  offense  was  committed,' 
etc.  This  requirement,  it  is  clear,  is  not  met  by  the 
averments  of  this  indictment  There  is  no  statement 
of  the  substance  of  the  matter  of  controversy  in  either 
case.  It  is  only  averred  there  was  a  suit  pending.  What 
the  substance,  or  substantially  what  was  the  matter  in 
controversy,  is  not  shown ;  only  that  it  became  material. 
That  is  not  an  averment  of  facts  showing  the  material- 
ity of  the  matter  sworn  to.    This  is  a  clear  requirement 
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of  the  Code,  and  may  easily  be  complied  with.  We  hold 
the  judgment  of  the  court  below  is  correct,  and  affirm 
the  same.'* 

In  other  cases  cited  there  was  a  sufficient  statement 
of  the  matter  in  controversy,  though  in  some  of  them  a 
meager  one,  to  enable  the  court  to  see  the  materiality 
of  the  eyidence  in  question  or  complained  of  as  falsely 
deposed  to. 

In  Ross  V.  State,  1  Tenn.  Cas.,  466,  the  controversy 
in  which  the  evidence  complained  of  was  given  was 
between  the  State  and  Alfred  Lewis  b&  to  the  larceny 
of  certain  goods.  Boss  swore  that  he  bought  the  goods 
from  Ijewis,  thereby  fixing  possession  in  him.  This  all 
appears  from  the  indictment. 

In  Lawson  v.  State,  3  Lea,  309,  it  appears  that  the 
first  count  of  the  indictment  charged  that  the  grand 
jury  had  under  investigation  sales  of  intoxicating  liquors 
without  license  and  that  Lawson  swore  that  he  bought 
a  pint  of  whisky  from  Fanny  Chambers  and  paid  har 
fifty  cents  therefor,  and  that  this  evidence  was  false. 
Here  the  materiality  of  the  evidence  is  clearly  seen.  The 
second  count  charged  that  on  a  trial  between  the  State 
and  Fanny  Chambers  for  illegal  sale  of  liquors  Lawson 
swore  falsely  that  he  had  bought  none  from  her,  but 
that  she  had  given  the  whisky  to  him. 

In  Woods  V.  State,  14  Lea,  460,  it  appeared  from  the 
indictment  that  the  grand  jury  had  under  examination 
the  matter  of  gaming,  and  that  Woods  swore  falsely 
that  he  had  not  seen  any  gaming  at  the  house  of  Cal 
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Dobbins.  Here  the  materiality  clearly  appears,  because 
it  was  in  the  power  of  the  grand  jury  to  inquire  of  any 
gaming  whatever  within  its  jurisdiction. 

In  State  v.  Boiolus,  3  Heisk.,  29,  the  indictment  failed, 
because  it  did  not  show  that  there  was  any  suit  pending 
at  all  in  which  the  false  oath  was  taken.    Id.,  31. 

In  State  v.  Wise,  3  Lea,  38,  the  question  considered 
was  whether  the  indictment  was  fatally  defective  in 
failing  to  show  whether  the  case  in  which  the  false 
oath  was  taken  was  by  indictment  or  prefsentment^  and 
this  was  held  to  be  immaterial. 

•  In  the  case  now  before  the  court^  the  indictment  de- 
scribes the  proceeding  in  which  the  false  oath  was  taken 
only  as  one  for  contempt.  But  there  is  no  description, 
even  of  a  general  kind,  showing  the  nature  of  the  chaise 
of  contempt — ^that  is,  the  substance  of  that  controversy ; 
and  it  is  impossible  to  ascertain  from  the  language  of 
the  indictment  whel^er  the  false  oath  was  of  a  matter 
material  to  that  controversy  or  not,  for  the  plain  reason 
that  the  controversy  is  not  stated.  It  is  not  suflflicient 
to  say  merely  that  the  oath  was  taken  in  a  contempt 
proceeding.  The  pleader  should  go  further,  and  display 
the  contents  or  substance  of  that  controversy,  to  enable 
the  court  to  see,  on  the  face  of  the  indictment,  that  the 
evidence  was  material  to  that  controversy.  This  does 
not  require  any  great  technical  accuracy.  It  is  easily 
done,  and  it  is  necessary  in  order  that  the  time  of  the 
court  may  not  be  consumed  in  the  examination  of  friv- 
olous matters. 

Affirm  the  judgment 
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Stab  Clothing  Manufacturing  Co.  v.  Nordeman  et  al. 
(Ndshville.    December  Term,  1906.) 

1.  FOREIGN   STATUTES.'    Presumption  as  to,  in  absence  of 
proof. 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 
the  law  of  another  State  is  the  same  as  our  own. 

2.  CONDITIONAL  SAIiES.    Characteristics  ot 

A  conditional  sale  of  personal  property,  as  understood  in  this 
State,  means  one  in  which  the  title  Is  retained  by  the  yendor 
with  no  right  in  the  vendee  to  sell  the  property,  and  in  which 
the  property  is  not  subject  to  the  debts  of  the  vendee. 

Cases  cited  and  approved:    Houston  v.  Dyche,  Meigs,  76;  Gambling 
T.  Read,  Meigs,  281;  Price  v.  Jones,  3  Head,  84;  Holmark  v.  Mo- 
lln,  5  Cold.,  482;  Bradshaw  y.  Thomas,  7  Terg.,  487. 

8.  SAME.  Retention  of  title  to  merchandise,  to  be  resold  by 
vendee,  invalid. 
A  sale  on  credit  of  merchandise  to  a  retail  merchant  for  sale  in  the 
ordinary  course  of  business  passes  title  to  the  buyer,  notwith- 
standing an  agreement  in  writing  that  title  shall  not  pass  until 
payment  is  made;  the  provision  for  the  retention  of  title  is  nu- 
gatory because  contrary  to  public  policy. 

Cases  cited  and  approved:  McCombs  v.  Guild  Church  ft  Co.,  9  Lea, 
81-86;  Wilder  A  Co.  v.  Wilson,  16  Lea,  548-553-555;  and  cases 
cited  under  second  headnote. 

4.  SAME.  Purpose  of  act  of  1899.  chapter  15. 
The  purpose  of  the  act  of  1899,  chapter  15,  providing  that  all  con- 
ditional sales  of  personal  property,  where  the  title  to  the  prop 
erty  is  retained,  shall  be  invalid  unless  evidenced  by  written  con- 
tract, was  merely  to  forbid  the  making  of  such  contracts  by 
I>arol,  as  had  been  previously  permitted,  without  altering  the  es- 
sential nature  of  such  contracts. 
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FROM  DAVIDSON. 


Appeal  from  the  Chancery  CJourt  of  Da^  lison  County. 
— John  Allison,  Chancellor. 

Luke  Lea,  for  Manufacturing  Co. 

W.  H,  Williamson,  fop  Nordeman. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  S.  Steinberg  Dry  Goods  Company  ordered  from 
the  complainant  a  bill  of  goods  amounting  to  |113.  This 
order  was  filled,  but  as  a  condition  thereof  the  com- 
plainant required  the  execution  of  the  following  obliga- 
tion: 

"It  is  agreed  between  the  parties  to  this  order  that 
this  bill  becomes  immediately  due  and  payable  if  person 
or  persons  to  whom  goods  were  consigned  assigns,  burns 
out,  sells  out,  is  sued,  suspends  payment,  removes,  in- 
cumbers, or  otherwise  disposes  of  his  or  their  stock  of 
merchandise;  and  the  seller,  if  he  so  elects,  may  claim 
any  or  all  of  the  portion  of  the  goods  herein  described. 
Acceptance  of  goods  herein  specified  is  an  agreement  on 
the  part  of  the  purchaser  to  all  the  terms,  conditions, 
and  provisions  herein  contained.    As  a  condition  to  this 
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contract,  it  is  agreed  that  title  to  these  goods  does  not 
pass  until  goods  are  paid  for  in  full. 

"Approved  by  purchaser. 

"[Signed]  S.  Steinberg  Dry  Gk)0DS  Co/* 

This  order  was  filled  about  October  2,  1903,  and  tiie 
goodd  were  shipped  to  Newport,  Arkansas;  the  pur- 
chaser being  engaged  in  business  in  that  town,  and  also 
in  Clarksville,  Tennessee.  On  October  19,  1903,  the  S. 
Steinberg  Dry  Goods  Company  was  adjudged  a  bank- 
rupt in  the  United  States  District  Court  at  Nashvill^ 
Tennessee,  and  defendant  Nordeman  was  appointed  re- 
ceiver, and  a  few  days  thereafter  was  elected  trustee  of 
the  estate  under  the  provisions  of  the  act  of  Congress, 
and  the  goods  in  question  passed  into  his  hands. 

The  dry  goods  company  having  never  paid  any  part 
of  the  purchase  price  of  the  goods,  the  complainant  de- 
manded them  from  the  trustee,  Nordeman,  to  whom  they 
had  been  shipped  from  Newport,  Arkansas,  after  he 
became  trustee,  on  the  ground  that  the  title  had  never 
passed  to  the  dry  goods  company.  He  refused  the  de- 
mand  and  sold  the  goods.  This  suit  is  brought  against 
him  to  recover  their  value.  No  question  is  made  as 
to  the  jurisdiction  of  the  State  court  in  the  premises. 

The  S.  Steinberg  Dry  Goods  Company  was  engaged 
in  the  retail  dry  goods  business  at  Newport,  Arkansas, 
and  the  goods  were  shipped  to  them  by  complainants 
for  use  in  that  business.  Thev  consisted  of  shirts,  over- 
alls,  etc.    The  chancellor  rendered  a  decree  in  favor  of 
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the  complainant,  and  on  appeal  the  court  of  chancery 
appeals  affirraed  that  decree.  From  this  decree  the  trusr 
tee  in  bankruptcy  has  appealed. 

The  question  presented  is  whether  there  can  be  a 
lawful  conditional  sale  to  a  retail  merchant  of  gooda\ 
to  be  resold  in  and  for  the  purposes  of,  and  in  prosecu- 
tion of,  his  business ;  that  is  to  say,  can  there  be  a  lawful 
retention  of  title  under  such  a  state  of  facts,  or  is  this 
inconsistent  with  the  nature  of  a  sale  made  under  the 
circumstances  stated? 

There  is  no  evidence  as  to  the  law  of  Arkansas,  and 
we  must  therefore  assume  that  it  is  the  same  as  our 
own.  The  case  will  therefore  be  determined  on  that 
basis. 

There  was  an  indication  in  McConibs  v.  Chiildy  Church 
&  Co.,  9  Lea,  81,  86,  that  such  retention  of  title  would 
be  deemed  by  this  court  as  "contrary  to  public  policy 
and  void,"  where  the  purchaser  was  vested  with  the 
right  to  sell  the  goods.  In  the  later  case  of  Wilder  & 
Co.  V.  Wilsoii,  16  Lea,  548,  553,  555,  there  was  a  still 
stronger  intimation  that  such  power  of  sale  was  abso- 
lutely inconsistent  with  the  reservation  of  title,  and.  that 
such  reservation  w^as  necessarily  void.  The  question  was 
not  decided  in  the  two  cases  referred  to,  but  we  think  the 
suggestions  thrown  out  were. sound  and  just. 

A  conditional  sale  of  personal  property,  as  under- 
stood in  this  State,  means  one  in  which  the  title  is 
retained  by  the  vendor,  with  no  right  in  the  vendee  to 
sell  the  property  {Houston  v.  Dyche,  Meigs,  76,  33  Am. 
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Dec.,  130 ;  Price  v.  Jones,  3  Head,  84 ;  Holmark  v.  Molin. 
5  Cold.,  482 ;  Acts  of  1899,  p.  19,  c.  12,  sec.  1 ;  Shannon's 
Code  Supp.,  p.  638),  and  in  which  the  property  is  not 
subject  to  the  debts  of  the  vendee  {Oamhling  v.  Bead, 
Meigs,  281;  Bradsho/vo  v.  Thomas,  7  Yerg.,  497). 

The  foregoing  characteristics  of  the  sale  do  not  pre- 
clude the  idea,  however,  of  a  very  distinct  interest  in 
the  vendee.    Meagher  v.  Hollenberg,  9  Lea,  392. 

The  two  characteristics  above  mentioned  are  inconsist- 
ent with  a  sale  made  to  a  retail  merchant  of  goods  to 
be  resold  by  him  in  the  ordinary  course  of  his  business. 
We  are  of  the  opinion,  therefore,  that  the  retention  of 
title  was  nugatory^  and  that  the  goods  belonged  to  the 
S.  Steinberg  Dry  Goods  Company,  and  properly  passed 
into  the  hands  of  its  trustee  in  bankruptcy.  We  are 
aware  that  a  different  view  of  this  question  is  entertain- 
ed in  some  of  the  States,  but  we  believe  the  foregoing 
to  be  the  sounder  view  and  most  in  accord  with  public 
policy.  It  is  certainly  in  line  with  our  own  previous 
decisions,  and  with  the  disinclination  of  this  court  to 
extend  the  law  of  conditional  sales  further  than  has 
already  been  done,  since  they  are  essentially  out  of  har- 
mony with  the  policy  which  underlies  our  registration 
laws. 

We  are  referred  to  chapter  15,  p.  24,  Acts  of  1899, 
which  reads  as  follows :  "Hereafter,  in  all  conditional 
sales  of  personal  property  wherein  the  title  to  the  prop- 
erty is  retained  by  the  vendor  as  a  security  for  the  pay- 
ment of  purchase  money,  such  retention  of  title  shall 
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be  ill^al  and  invalid,  unless  evidenced  by  a  written  con- 
tract or  memorandum,  executed  at  the  time  of  the  sale.'' 

It  is  insisted  that  this  statute  has  some  bearing  upon 
the  question.  It  has  no  further  bearing  than  the  single 
requirement  that  conditional  sales  must  be  in  writing, 
instead  of.  in  parol.  The  purpose  of  the  statute  was 
merely  to  forbid  the  making  of  such  contracts  by  parol, 
as  had  been  previously  permitted.  It  was  not  the  pur- 
pose of  this  statute  to  alter  in  any  wise  the  essential 
nature  of  the  contract. 

It  results,  from  what  has  been  said,  that  the  decrees 
of  the  chancellor  and  of  the  court  of  chancery  appeals 
were  erroneous^  and  must  be  reversed,  and  the  bill  dis- 
missed. 


CASFS 

ARGUED  AND  DETERMINED 


IK  THE 


SUPREME  COURT  OF  TENNESSEE 


POR    THE 


WESTERN  DIVISION, 


JACKSON,  APRIL  TERM,  1907. 


J.  H.  Malonb  et  al.  v.  J.  J.  Williams  et  al. 
{Jackson.    April  Term,  1907.) 

1.  OONSTITUTIONAL  LAW.    Statute  changing  boondariea  of  a 
city  is  not  unconstitutional. 

A  statute  (Acts  1907,  ch.  184,  art  1,  sec.  2),  extending  the  bound- 
aries of  the  city  of  Memphis  and  annexing  new  territory  there- 
to, is  not  unconstitutional  for  that  reason.  {Past,  pp,  406,  411, 
412.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  1,  sec.  2. 

2,  SAME.    Statute  authorizing  exercise  of  police  power  without 
due  process  of  law  is  unconstitutional,  when. 

A  statute  (Acts  1907,  ch.  184,  art  3,  sec  8),  empowering  the  of- 
ficers of  the  city  of  Memphis,  within  that  city,  and  for  ten 
miles  beyond  the  city  limits,  to  enter  into  and  examine  all 
buildings  to  ascertain  their  condition  for  health  and  safety, 
to  remove  buildings  that  are  dangerous,  to  direct  and  regulate 
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the  building  of  lire  walls,  partitions,  fences,  ovens,  smoke- 
stacks, etc.,  and  authorizing  the  president  of  the  commission 
having  control  of  the  city,  whenever  in  his  opinion  a  nuisance 
shall  exist  or  shall  have  been  declared  by  city  ordinance,  to 
abate  the  same  in  a  summary  manner  at  the  cost  of  the  owner 
of  the  premises  where  the  nuisance  exists,  is  unconstitutional  as 
violative  of  diat  provision  of  the  constitution  (art  1,  sec.  8) 
declaring  that  no  man  shall  be  deprived  of  his  life,  liberty,  or 
property  without  due  process  of  law.    (Post,  pp.  406,  412-419.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  3,  see.  8. 

Constitution  cited  and  construed:    Art  1,  sec.  8. 

h.  SAMB.  Statute  prohibiting  pigpens,  cow  stables,  and  dairies 
within  two  miles  of  a  city  is  unconstitutional. 
A  statute  (Acts  1907,  ch.  184,  art  d,  sec.  1,  subBCc.  17),  empower- 
ing the  municipal  council  of  the  city  of  Memphis  by  ordinance 
to  prohibit  pigpens,  cow  stables,  and  dairies  within  two  miles  of 
the  city  limits,  is  unconstitutional.     (Post,  pp.  419,  420.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  8,  sec.  1,  sub- 
sec.  17. 

Ck>nstitutlon  cited  and  construed:    Art  1,  sec.  8. 


4,  SAKE.  Statute  extending  all  governmental  and  police  powers 
two  miles  beyond  city  limits  is  unconstitutional. 
A  statute  (Acts  1907,  ch.  184,  art  1,  sec.  3),  providing  that  the  city 
of  Memphis  may  have  and  exercise,  within  Its  limits  and  for  two 
miles  outside  thereof,  all  governmental  and  police  powers,  is 
unconstitutional  as  violative  of  that  provision  of  the  constitution 
(art  1,  sec.  8)  declaring  that  no  man  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law.  {Post,  pp. 
406,  412-422.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  1,  sec.  3. 

Constitution  cited  and  construed:    Art  1,  sec.  8. 


392  TENNESSEE  REPORTS.       [118  Tenn. 

Malone  v.  Williams. 

5.  8AKB.    Same.    Statute  giving  such  powers  to  a  certain  city 
is  iinconstitational  as  class  legislation. 

▲  statute  (Acts  1907,  ch.  184,  art  1,  sec.  Z),  proyiding  that  the 
city  of  Memphis  may  have  and  exercise,  within  its  limits  and  tar 
two  miles  outside  thereof,  all  goyemmental  and  police  powers, 
is  unconstitutional  as  violatiye  c€  that  provision  of  the  oonsti- 
tatioa  (art  11,  sec.  8)  prohibiting  class  legislation.  (Post,  pp. 
406,  412-422.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  1,  sec.  8. 
Constitution  cited  and  construed:     Art  11,  sec.  8. 

6.  8AMB.    Statute  anthoriaing  a  city  to  establisl^  and  maintain 
public  schools  is  not  unconstitutional. 

A  statute  (Acts  1907,  ch.  184,  art  1,  sec.  8),  empowering  the  city 
of  Memphis  to  establish  and  maintain  public  schools,  is  not 
unc(Hi8titutional  by  reason  of  such  provision.  (Pott,  pp.  408, 
409,  422.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  1,  sec.  3. 

CJase  cited  and  approved:    Ballentine  v.  Pulaski,  15  Lea,  638. 

7.  8AMB.    Taxation  must  be  equal  and  uniform;  adding  expense 
of  survey  to  city  taxes  is  unconstitutional. 

A  statute  (Acts  1907,  ch.  184,  art  5,  sec.  11),  requiring  the  owners 
of  property  in  the  city  of  Memphis  not  laid  oft  into  lots  or 
blocks,  to  furnish  a  description  thereof  to  the  tax  assessor,  and 
in  case  of  his  failure  to  do  so,  providing  that  the  assessor  may 
require  a  survey  to  be  made  and  returned  to  him  at  the  owner's 
expense,  to  be  added  to  the  tax  levied  and  to  be  collected  as 
part  thereof,  violates  the  constitutional  provision  (art.  2,  sec. 
28)  for  the  equality  and  uniformity  of  taxation,  and  the  other 
provision  (art  2,  sec.  29)  for  the  imposition  of  municipal  taxes 
upon  the  principles  established  in  regard  to  State  taxation. 
(Post,  pp.  422-424.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  6,  sec.  11. 

Ck>nstitution  cited  and  construed:    Art  2,  sees.  28  and  29. 
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8.  SAMS.  Statute  authorizing  Hemphis  alone  to  distrain  for 
taxes  not  delinquent  is  void  as  class  legislation. 

A  statute  (Acts  1907,  ch.  184,  art  5,  sec.  23)  providing  that  if  any 
one  in  the  city  of  Memphis,  against  whom  a  personal  tax  is 
assessed,  which  remains  unpaid,  whether  the  same  shall  he  de- 
linquent or  not,  shall  move  or  be  about  to  move  out  of  the  city, 
or  shall  remove  or  be  about  to  remove  his  personal  property 
from  the  city,  the  city  treasurer  or  tax  receiver  may  collect 
such  personal  tax  by  distress  sale  of  any  personal  property  of 
such  person,  found  in  the  city,  is  unconstitutional  as  class  leg- 
islation in  creating  an  unconstitutional  discrimination  in  favor 
of  Memphis,  because  nowhere  else  in  the  State  are  tax-collect- 
ing officers  permitted  to  distrain  for  taxes  not  delinquent. 
(Post  pp.  424,426.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  6,  sec.  23. 

Ck>n8titutlon  cited  and  construed:    Art  11,  sec.  8. 

Oase  cited  and  approved:    Memphis  v.  Fisher,  9  Bax.,  239. 

9.  SAMB.  Statute  authorising  Memphis  alone  to  distrain  for 
taxes  not  delinquent  is  void  as  not  due  process  of  law. 

The  statute  whose  provisions  are  stated  in  the  foregoing  headnote 
is  also  unconstitutional,  because  in  violation  of  the  constitution- 
al provision  (art  1,  sec.  8)  declaring  that  no  man  shall  be  de> 
prived  of  life,  liberty,  or  property  without  due  process  of  law. 

(Pogt,  pp.  424,  426.) 

• 

10.  SAMB.  Statute  making  taxes  delinquent  on  one  class  of 
property  at  a  time  different  from  that  on  all  other  property  is 
unconstitutional  as  class  legislation. 

A  statute  (Acts  1907,  ch.  184,  art.  6,  sec  24*),  making  taxes  <m 
shares  of  stock  in  corporations  delinquent  on  the  first  day  of 
Septraiber,  while  the  taxes  on  all  other  property  are  made  de- 
linquent (by  sec.  21  thereof)  on  the  first  day  of  July,  creates  an 
unreasonable  discrimination  in  favor  of  the  holders  of  shares  of 
stock  in  corporations,  and  is  unconstitutional  as  class  legisla- 
tion.   {Post,  p.  426.) 
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Acts  cited  and  construed:  Acts  1907,  ch.  184,  art  5,  sees.  21  and 
24. 

Constitution  cited  and  construed.    Art  11,  sec.  8. 

Case  cited  and  approved:    Stratton  y.  Morris,  89  Tenn.,  497. 

U.  8AMB.  Statute  makins^  owner  of  property  in  Memphis  ab- 
solutely liable  to  purchaser  at  tax  sale  for  amount  paid,  etc, 
is  void  as  class  le^slation. 
A  statute  (Acts  1907,  ch.  184,  art  6,  sea  46),  providing  that,  if  any 
person  claiming  title  to  real  property  in  the  city  of  Memphis 
under  a  tax  deed  shall  be  defeated  in  any  suit  by  or  against 
him  for  the  recovery  of  the  real  property  conveyed  or  purport- 
ing to  be  conveyed  by  the  tax  deed,  the  successful  claimant 
sball  be  adjudged  to  pay  such  person  the  amount  paid  by  the 
purchaeer  at  the  tax  sale,  and  taxes  thereafter  paid,  with  twelve 
and  one-half  per  cent  interest  thereon,  together  with  all  costs, 
costs  of  improvements  made,  and  costs  of  suit,  with  a  lien  on 
the  property,  is  unconstitutional  and  void  as  ct'eating  an  un- 
reasonable discrimination  in  favor  of  the  city  of  Memphis,  as  a 
means  of  collecting  its  taxes,  and  also  in  favor  of  purchasers  at 
tax  sales,  under  the  authority  of  said  city.     (Post,  pp.  426-430.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art  6,  sec.  46. 

Constitution  cited  and  construed:    Art  11,  sec.  8. 

19.  8AMB.  Statute  making  owner  of  property  in  Memphis 
absolutely  liable  to  purchaser  at  tax  sale  for  amount  paid,  etc., 
is  void  as  not  due  process  of  law. 
A  statute  whoee  provisions  are  stated  in  the  foregoing  headnote 
is  also  unconstitutional,  because  in  violation  of  the  constitu- 
tional provision  (art  1,  sec.  8)  decleuring  that  no  man  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law. 
iP09t,  pp.  426-430.) 

Acts  dted  and  construed:    Acts  1907,  ch.  184,  art.  5.  sec.  46. 

Constitution  cited  and  construed:    Art  1,  sec.  8. 

Case  cited  and  approved:    Stratton  v.  Morris.  89  Tenn.,  497,  636. 
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18.  SAME.  Statute  providing^  that  no  error  whatever  shall  af- 
fect tax  sales  is  void  as  not  due  process  of  law. 
A  statute  (Acta  1907,  (di.  184,  art  5,  sec.  51),  providing  that  no 
error  in  any  assessment,  tax  book,  notice,  advertisement^  book 
of  sale,  certificate  ol  purchase,  deed,  paper,  or  document,  re- 
lating to  the  assessment,  levy,  or  collection  of  the  taxes  of  the 
city  of  Memphis,  shall  in  any  manner  affect  or  impair  the  val- 
idity of  any  sale  or  other  proceeding  for  their  collection,  is 
unconstitutional  as  violating  that  constitutional  provision  (art. 
1,  sec.  8)  declaring  that  no  man  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law.    (Post,  pp,  430,  431.) 

Acts  cited  and  construed:     Acts  1907,  ch.  184,  art  6,  sec.  61. 

(Tonstitution  cited  and  construed:    Art.  1,  sec.  8. 

14.  SAHB.    Statute  releasing  Hemphis  from  giving  security  on 
prosecution  bonds  is  void  as  class  legislation. 

A  statute  (Acts  1907,  ch.  184,  art  8,  sec.  7),  providing  that  the 
city  of  Memphis,  in  taking  appeals  or  prosecuting  writs  of  er- 
ror, shall  give  bond,  but  shall  be  released  from  the  obligation 
of  law  to  furnish  security,  is  unconstitutional  as  class  legis- 
lation.   iP08t,  pp.  431,  432.) 

Acts  cited  and  construed:     Acts  1907,  ch.  184,  art  8.  sec.  7. 

Ckmstitution  cited  and  construed:     Art  11,  sec.  8. 

Case  cited  and  approved:    Memphis  v.  Fisher,  9  Bax.,  239. 

15.  SAME.    Statute  delegating  power  to  Memphis  to  regulate  and 
license  ferries  instead  of  county  court  is  unconstitutional. 

A  statute  (Acts  1907,  ch.  184,  art  3,  sec.  1,  subsec.  6),  providing 
that  the  city  of  Memphis  shall  have  exclusive  power  to  li- 
cense ferries  and  to  regrulate  the  same  and  the  landing  thereof 
within  the  limits  of  the  city,  is  unconstitutional  as  an  attempt- 
ed delegation  of  such  powers  to  the  city  of  Memphis  instead 
of  the  county  court.    (Poet,  pp,  432,  483.) 

Acts  cited  and  construed:  Acts  1907,  ch.  184,  art.  3,  sec  1,  sub- 
sec  6. 
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Ck>iuititution  dted  and  construed:    Art  11,  sec.  9. 

Cases  cited  and  approved:     Memphis  v.  Overton,  8  Yerg.,  887; 
Qulnn  Y.  ESaves,  117  Tenn.,  624. 

16.  SAMS.  Statute  placingr  control  of  all  elections  in  Memphis  in 
the  city  council  is  void  as  not  due  process  of  law. 
Where  a  statute  (Acts  1907,  ch.  184,  art  8,  sec.  1,  subeee.  37)  de- 
clares that  the  municipal  council  of  the  city  of  Memphis  shall 
have  power  to  locate  and  establish  as  many  voting  precincts 
in  each  ward  as  may  be  necessary  to  conform  to  any  rule  or 
regulation  fixed  by  the  county  court  for  holding  State  and  boun- 
ty elections,  and  (by  art  8,  sec.  14)  declares  that  all  special 
elections,  not  otherwise  provided  for,  shall  be  held  under  such 
regulations  as  may  be  prescribed  by  ordinance,  and  (by  art  8, 
sec.  15)  declares  that  provision  may  be  made  by  ordinance 
for  the  holding  of  any  election  for  any  lawful  purpose,  and  for 
conducting  the  same,  and  ascertaining  and  declaring  the  result 
thereof,  and  making  a  proper  record  to  evidence  the  result  and 
(by  art  8,  sec.  22)  declares  the  qualifications  of  a  legal  voter 
in  said  city  elections,  it  is  held  that  the  purpose  of  these  pro- 
visions undoubtedly  was  to  place  the  whole  matter  of  elec- 
tions within  the  city  of  Memphis,  both  general  and  special,  and 
of  every  nature,  and  for  all  purposes,  in  the  municipal  council, 
and  such  attempt  to  deprive  the  city  of  Memphis  of  the  benefit 
of  the  general  election  laws  (Acts  1897,  ch.  16)  applicable  to 
the  entire  State,  and  including  the  city  of  Memphis,  is  viola- 
tive of  the  constitution  (art  1,  sec.  8)  as  not  due  process  of  law. 
{Post,  pp.  438-437.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184,  art.  8,  sec.  1,  sub- 
sec  87,  art  8,  sees.  14,  16,  and  22. 

Oonstltution  cited  and  construed:    Art  1,  sec.  8. 

Case  cited  and  api^roved:    Gotten  v.  Ck>wan,  118  Tenn.,  176. 
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17.  SAKB.  Statute  placing^  control  of  all  elections  in  Kemphis  in 
the  city  council  is  void  as  class  legislation. 
A  statute  placing  the  control  of  all  Sections  In  the  city  of  Mem- 
phis, as  stated  in  the  foregoing  headnote,  is  in  violation  of  the 
constitution  ■  (art  11,  sec.  8)  prohibiting  class  legislation. 
(Past,  pp.  433-487.) 

Acts  cited  and  construed:     Acts  1907,  ch.  184,  art  3,  sec*.  1,  subsec. 
87,  art  8,  sees.  14',  16,  and  22. 

Constitution  cited  and  construed:    Art  11,  sec.  8. 

18«  8AMB.  Legislative  history  of  an  act  is  not  determinative  as 
to  whether  it  is  an  independent  or  amendatory  act,  when. 
While  the  legislative  history  of  an  act  may  be  looked  to  as  throw- 
ing light  upon  its  meaning  and  purpose,  no  controlling  im- 
portance can  be  attached  to  the  fact  that  the  bill  in  question 
(Acts  1907,  ch.  184)  was  first  introduced  as  an  independent 
act,  and  then  withdrawn  and  introduced  as  an  amendatory  act, 
for  the  purpose  of  avoiding  the  Pendleton  law,  and  escaping 
the  prohibition  of  the  sale  of  intoxicating  liquors  in  the  city 
of  Memphis.  The  purpose  of  such  change  cannot  greatly  aid 
in  determining  whether  such  act  is  an  amendatory  one,  or  an 
independent  repealing  act    {Post,  p.  441.) 

Acts  cited  and  construed:    Acts  1907,  ch.  184. 

Constitution  cited  and  construed:     Art  2,  sec.  17. 

10.  SAME.  Statute  whose  caption  shows  amendment  and  whose, 
body  shows  express  repeal  is  void. 
If  the  caption  of  an  act  shows  that  it  was  intended  by  the  legis- 
lature as  an  amendatory  act,  while  the  body  shows  it  in  direct 
terms,  or  express  terms,  to  be  a  repealing  act,  such  act  must 
be  held  to  be  void.     {Pott,  pp.  441,  442.) 

Case  cited  and  approved:    Murphy  v.  State,  9  I^ea,  373. 
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90.  8AMB.  Declaration  of  legislative  intent  in  caption  of  act  is 
not  conclusive  as  to  whether  it  is  amendatory  or  repealing. 

The  opinion  of  the  legislature  expressed  in  the  caption  of  an  act 
that  it  is  an  amendatory  act  is  not  conclusive;  for  the  question 
whether  the  act  is  amendatory  or  is  a  repealing. act,  is  a  judicial 
one,  to  be  determined  from  the  body  of  the  act  IPost,  pp,  443, 
444.) 

Cases  cited  and  distinguished:  Poe  v.  State,  85  Tenn.,  495;  Shel- 
ton  V.  State,  96  Tenn.,  521. 

2L  SAME.    Statute  oi)erates  as  repeal  of  previous  statutes  on  the 
same  subject,  when. 
A  subsequent  act  containing  a  full  scheme  of  legislation  upon 
the  subject  which  it  covers  operates  as  a  repeal  of  prior  acts 
on  the  same  subject    {Post,  p.  445.) 

Oase  cited  and  approved:  Erwln  v.  State,  116  Tenn.  71,  89,  90, 

22.  SAMB.  Same.  Oase  in  judgment. 
A  statute  (Acts  1907,  ch.  184)  "whose  caption  purports  to  be  an 
amendment  of  the  charter  of  the  city  of  Memphis,  and  whose 
body,  as  shown  by  the  provisions  quoted  in  the  opinion  of  the 
court,  embraces  a  complete  new  charter  for  that  city,  and  there- 
fore operates  as  a  repeal,  by  implication,  of  the  existing 
charter,  and  is  unconstitutional  as  yiolative  of  that  provision 
of  the  constitution  (art  2,  sec.  17)  requiring  the  subject  of  an 
act  to  be  expressed  in  its  caption.     (Post,  pp.  441-465.) 

Acts  cited  and  construed:     Acts  1907,  ch.  184. 

Constitution  cited  and  construed:     Art  2,  sec.  17. 

Cases  cited  and  approved:  Murphy  v.  State,  9  Lea,  873;  Brink- 
ley  V.  State,  108  Tenn.,  475;  E:rwin  v.  State,  116  Tenn.,  71,  89, 
90,  et  seq.;  United  States  v.  Tynen,  11  Wall.,  88;  Murphy  v. 
Utter,  186  U.  S.,  104. 

Crises  cited  and  distinguished:  Hyman  v.  State,  87  Tenn., 
109-111;  Goodbar  v.  Memphis,  113  Tenn.,  20;  Wright  v.  Cun- 
ningham, 116  Tenn.,  445. 
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88.  8AMB.  Unoonstltationality  of  parts  of  a  statute  renders  the 
whole  of  it  void,  when. 
The  provisions  of  the  statute  (Acts  1907,  ch.  184)  stated  in  head- 
notes  2-6  and  7-17,  and  therein  held  and  shown  to  be  uncon- 
stitutional, are  not  so  merely  incidental  and  subordinate  that 
they  can  be  stricken  out  without  in  any  sense  impairing  the  ef- 
ficiency of  the  statute,  and  they  are  so  numerous  that  it  cannot 
be  said  that  the  legislature  would  have  passed  the  act  with 
such  provisions  omitted,  and  therefore  the  entire  act  must  fall 
upon  this  ground.     (Post,  pp.  438,  439,  465,  466.) 

See  citations  under  headnotes  2-5  and  7-17. 

Case  cited  and  approved:  State,  ex  rel.,  v.  Trewhitt,  113  Tenn., 
661,  671,  672,  and  numerous  cases  cited  in  the  opinion,  on 
page  499. 

84.  BAMS.  Subject  of  an  act  must  be  expressed  in  its  title. 
Case  in  judgment  where  it  is  not  so  expressed- 
Under  a  statute  (Acts  1907,  ch.  184)  entitled  "An  act  to  modify 
and  change  in  certain  respects  the  form  of  government  of  the 
city  of  Memphis  .  .  .  and  to  amend  its  existing  charter 
or  charters  ...  so  as  to  continue  its  existence,  with 
a  more  efficient    form    of    government,  ."     provisions 

in  the  body  thereof  (art.  5,  sees.  37,  41,  4'4)  relative  to  State 
and  county  taxes;  the  provision  (art  3,  sec  1,  subsec.  6),  giving 
said  city  the  exclusive  power  to  license  ferries;  and  the  provis- 
ion (art  3,  sec.  3)  authoirizing  the  president  (the  mayor),  when 
he  deems  a  nuisance  to  exist  within  the  city  or  within  ten  miles 
of  its  limits,  to  abate  the  same,  are  not  embraced  in  the  title, 
and  are  therefore  in  violation  of  the  constitution  (art.  2.  sec. 
17)  declaring  that  the  subject  of  an  act  must  be  expressed  in 
its  title.     (PoBt»  pp.  466,  467.) 

Acts  cited  and  construed:  Acts  1907,  ch.  184,  art  3,  sec.  1,  sub- 
sec.  6;  art  3,  sec.  3;  art  6,  sees.  37,  41,  44. 

Constitution  cited  and  construed:     Art.  2,  sec.  17. 

Case  cited  and  approved:     Knoxville  v.  Lewis,  12  Lea,  180. 
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25.  OFFIOB.    Defined;  remedy  for  injury  to  it. 
An  office  is  an  incorporeal  right,  and  consists  in  the  right  to  ex- 
ecute a  Ftiblic  trust  and  to  take  the  emoluments  belonging  to 
it,  and  an  injury  to  this  right  is  an  injury  to  a  priyate  right 
for  which  there  ought  to  be  a  remedy.    (Poai,  pp.  467,  468.) 

Cases  cited  and  approved:  Dodd  v.  Weaver,  2  Sneed,  670;  Mem- 
phis V.  Woodward,  12  Heisk.,  499;  Moore  v.  Sharp,  98  Tenn., 
68;  Nelson  v.  Sneed,  112  Tenn.,  48;  Maloney  v.  Collier,  112 
Tenu.,  100;  Wammack  v.  HoUaway,  2  Ala.,  33;  Hoke  v.  Hender- 
son, 15  N.  C.«  1. 

d6.  SAKE.  An  officer  cannot  be  legislated. out  of  office  without 
an  absolute  and  bona  fide  abolishment  of  the  office. 
A  statute  (Acts  1907,  ch.  184,  art  8,  sec.  8)  abolishing  and  vacat- 
ing the  offices  existing  under  the  charter  of  the  city  of  Mem- 
phis, and  reenacting  or  recreating  the  same  offices  under  dif- 
ferent names  T^ith  duties  somewhat  enlarged,  but  substantially 
the  same  as  the  respective  and  corresponding  abolished  offices, 
is  void.  While  an  office  may  be  abolished,  yet  the  officer  can- 
not be  legislated  out  of  office  without  an  abolishment  thereof. 
(Post,  pp.  467-480.) 

Acts  cited  and  construed:     Acts  1907,  ch.  184,  art  8,  sec.  8. 

Cases  cited  and  approved:  Haynes  v.  State,  3  Humph,  480; 
Halsey  v.  Gaines,  2  Lea,  316,  324,  325;  State  v.  Leonard,  86 
Tenn.,  485;  Judges  Cases,  102  Tenn.,  510,  538-540;  State 
V.  Lindsay,  103  Tenn.,  625;  Redistricting  Cases,  111  Tenn.,  234; 
State,  ex  rel.,  v.  Hamby,  114  Tenn.,  36;  and  numerous  cases 
from  other  States  cited  in  the  opinion,  on  pages  471-478. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
P.  H.  Hbiskell,  Chancellor. 
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G.  T.  FiTZHUGH,  T.  K.  Reddick^  T.  B.  Turlby^  and 
John  E.  Bell,  for  complainants. 

E.  E.  Wright,  R.  E.    Maiden,    and    Thomas    M. 
Scruggs,  for  defendants. 


Mr.  Justicb  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  by  certain  i)ersons  who 
were  elected  as  officers  of  the  city  of  Memphis  under  its 
charter  as  it  existed  prior  to  March  27,  1907,  against 
certain  other  persons  claiming  to  be  officers  of  the  same 
city  by  appointment  of  the  governor  under  an  act  passed 
on  the  date  last  mentioned. 

The  purpose  of  the  bill  was  to  have  the  above-mention- 
ed act  of  March  27, 1907  (Senate  Bill  No.  289),  declared 
unconstitutional  and  void. 

It  is  alleged  that  the  act  referred  to  was  first  intro- 
duced as  an  independent  act,  imposing  ^on  the  city  of 


Memphis  a  new  charter^  and  that  Qiisact  bore  the  follow-  i    r^.u.  > 
ing  title : 

"An  act  to  grant  a  new  charter  to  the  city  of  Memphis, 
to  repeal  an  act  entitled  *An  act  to  establish  taxing  dis- 
tricts in  the  State,  and  to  provide  the  means  of  local 
government  for  the  same ' ;  and  being  chapter  11  of  the 
Acts  of  1879,  and  all  the  acts  amendatory  thereof,  con- 
stituting the  charter  of  the  city  of  Memphis,  and  to  re- 
peal chapter  54  of  the  Acts  of  1905,  entitled  ^A  bill  to  be 
entitled  "An  act  to  amend  an  act  entitled  *An  act  to  es- 
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tablish  taxing  districts  in  this  State  and  to  provide  the 
means  of  local  government  for  the  same,*"'  the  same 
being  chapter  11  of  the  Acts  of  1879  and  all  the  acts 
amendatory  thereof,  constituting  the  charter  of  the  city 
of  Memphis." 

It  is  further  alleged  that  at  the  time  the  bill  bearing 
the  above  caption  was  introduced  there  was  pending  in 
the  l^islature  a  bill  known  as  the  "Pendleton  Bill,"  with 
every  prospect  of  the  latter  passing  and  becoming  a 
law ;  that  the  result  of  passing  the  new  charter  as  an  in- 
dependent act^  thie  Pendleton  Bill  becoming  a  law  in 
the  meantime  or  thereafter,  would  be  to  prohibit 
the  sale  of  intoxicating  liquors  in  the  city  of  Memphis, 
and  that  in  order  to  avoid  this  result^  the  bill  as  original- 
ly introduced  was  withdrawn  by  the  parties  in  charge  of 
the  legislation,  and  a  new  bill — ^that  is,  Bill  No.  289 — 
was  introduced,  purporting  in  its  caption  to  be  an 
amendment  of  the  former  act,  rather  than  a  new  and  in- 
dependent one.  A  copy  of  the  bill,  the  title  of  which 
is  above  given,  as  first  introduced,  was  exhibited  with 
the  complainants'  bill  in  equity  in  the  present  case,  and 
on  comparison  it  appears  to  be  substantially  the  same 
as  the  act  of  March  27,  1907  (Senate  Bill  No.  289),  un- 
der examination  herein. 

It  is  alleged  that,  notwithstanding  the  caption  of  the 

act  of  March  27,  1907,  purporting  an  amendment  of  the 

J       former  charter  of  Memphis,  the  body  of  the  bill  shows  a 

new  and  independent  scheme  of.  legislation  covering  the 
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whole  subject,  and  thereby,  if  good,  eflfecting  an  implied 
repeal  of  the  former  charter;  and  therefore  that,  while 
the  caption  of  the  act  purports  an  amendment,  its  body  ^ 
purports  a  repeal,  and  hence  the  caption  and  the  body 
are  in  conflict^  article  2,  section  17,  of  the  constitution  of 
the  State  is  thereby  violated,  and  the  act  is  void. 

It  is  further  alleged  that  the  act  is  void  because  sev- 
eral special  matters  embraced  in  the  body  of  it  are  not 
covered  by  the  title,  and  for  these  reasons  it  is  in  viola- 
tion of  article  2,  section  17.  These  special  matters  need 
not  be  set  out  at  this  point,  but  will  be  presently  re- 
ferred to  with  more  particularity. 

Qt  is  alleged  that,  "if  the  said  defendants  are  permit- 
ted to  carry  out  their  unlawful  purpose  of  the  govern- 
ment of  the  said  city,  complainants  will  be  deprived  of 
the  benefits  and  emoluments  of  the  oifices  to  which  they 
have  been  justly  elected  and  which  they  are  lawfully  en- 
titled to  hold  and  enjoy  until  the  expiration  of  their  re-. 

spective  terms ; ' '  that  they  are  l^ally  required  to  hold 
their  various  olHces  until  the  expiration  of  their  terms, 

and  their  successors  are  duly  elected  and  qualified ;  that 
"they  will  suffer  irrei)arable  injury  on  account  of  the 
illegal  acts  of  the  defendants,  unless  said  defendants  are 
restrained  by  the  court,  and  they  have  no  adequate 
remedy  at  law." 

These  allegations  were  made,  following  other  alle- 
gations to  the  effect  that  the  defendants  were  threaten- 
ing to  take  charge  of  the  city  government  under  the 
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act  of  March  27, 1907,  and  would  take  charge  of  it  unless 
restpainedr]    rfl^    X      ^'       "f.       (i»  Y; 

The  bill  was  filed  by  James  H.  Ifalone,  mayor  of  the 
city,  and  B.  H.  Henning,  a  member  of  the  board  of  fire 
and  police  commissioners,  George  C.  Love,  a  member  of 
the  board  of  public  works  and  chairman  of  that  board, 
J.  S.  Dunscomb,  R.  A.  Utley,  B.  H.  Crump,  and  Prank 
H.  Hill,  members  of  the  board  of  public  works,  and  A. 
C.  Floyd,  judge  of  the  city  court;  and  it  was  alleged 
that  under  the  charter  of  the  city  as  it  existed  prior  to 
the  act  of  March  27,  1907,  the  term  of  each  of  these  of- 
ficers ran  until  January  11,  1910,  except  that  of  GJeorge 
0.  Love,  which  latter  expired  in  January,  1908. 

The  bill  was  filed  against  the  following  persons,  all 
appointed  by  the  governor,  pursuant  to  the  terms  of  the 
said  act  of  March  27, 1907,  viz :  J.  J.  Williams,  John  T. 
Walsh,  David  S.  Rice,  E.  B.  Le  Master,  and  Sidney  M. 
Neely,  members  of  the  commission  J)rovided  for  in  the 
said  act,  J.  J.  Williams  having  been  appointed  presi- 
dent, John  T.  Walsh,  vice  president,  and  the  de- 
fendants David  S.  Rice,  E.  B.  Le  Master  and  Sid- 
ney M.  Neely  members  of  the  said  commission,  and 
the  defendant  George  Q.  Alban,  appointed  judge  of 
the  court  designated  in  the  act  as  the  "Corporation 
Court^' 

The  bill  alleged  that  these  defendants  were  about  to 
take  charge  of  the  city  government,  thereby  ousting  the 
complainants ;  that  said  contemplated  act  was  wrongful 
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and  would  result  in  great  confusion  in  the  affairs  of  the 
city. 

There  was  a  prayer  for  process  against  the  def endants, 
and  for  a  temporary  injunction  against  interference 
with  the  city  government  until  the  matter  could  be 
heard  by  the  chancellor,  and  that  on  ftnal  hearing  the 
injunction  be  made  perpetual. 

The  bill  was  filed  April  24, 1907,  and  on  the  same  day 
a  temporary  restraining  order  was  issued  against  the 
defendants.  On  the  26th  of  the  same  month  the  chan- 
cellor heard  the  application  for  a  temporary  injunction, 
and  disallowed  it  on  May  4th,  and  on  that  day  he  vaca- 
ted the  temporary  restraining  order. 

On  the  6th  of  May  the  defendants  filed  a  demurrer  to 
the  bill,  assigning  numerous  grounds,  all  of  which  are 
embraced  in  the  first  one,  which  is  that  there  is  no  equity 
in  the  bill.  On  the  same  day  the  chancellor  sustained 
the  demurrer  and  dismissed  the  bill.  From  this  decree 
the  complainants  prayed  and  obtained  an  appeal  to  this 
court  and  have  here  assigned  errors. 

The  errors  assigned  are  as  follows : 

"The  chancellor  erred  (1)  in  not  declaring  the  act  in 
question  unconstitutional  because  it  repeals  the  former 
charter  of  the  city  of  Memphis,  while  purporting  in  the 
caption  only  the  amendment  of  it;  (2)  in  holding  that 
the  act  in  question  was  only  an  amendment  to  the  former 
charter,  and  not  a  new  charter  for  the  city  of  Memphis; 
(3)  in  holding  that  the  legislature  had  the  power  to  re- 
move municipal  officers  without  abolishing  their  offices; 
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(4)  in  holding  that  the  act  in  question  is  in  all  re8i)ect8 
constitutional,  and  in  denying  complainants  the  relief 
prayed  for.*' 

f^he  assignments  present,  from  different  i>oints  of 
view,  the  single  question  whether  the  act  of  March  27, 
1907,  is  unconstitutional  in  whole  or  in  part;  but  tiie 
solution  of  this  general  question  requires  the  consider- 
ation and  disposition  of  many  particular  contentions 
advanced  by  the  parties.  We  shall  not  take  up  these  con- 
troversies in  the  order  in  which  they  are  presented  in 
the  assignment  of  en'ors  or  in  the  briefs  of  counsel,  but 
in  that  order  which  seems  to  us  the  most  convenient. 

It  is  alleged  in  the  bill  that  the  act  of  March  27, 1907, 
violates  the  constitution  in  the  following  particulars^ 
viz.:  ^     ^    *    y  J 

"(1)  In  section  2  of  article  1  of  said  act  it  under- 
takes to  extend  the  boundaries  of  said  city  and  annex 
new  territory  thereto. 

f  "(2)  In  section  3  of  article  1  it  is  provided  that  said 
city  is  to  Tiave  and  exercise  within  the  city  limits  and 
for  two  miles  outside  thereof  all  governmental  powers 
and  police  powers,  subject  to  the  limitations  prescribed 
by  the  constitution  and  laws  of  the  State  and  of  the 
United  States.' 

"Within  the  two-mile  strip  over  which  the  city  of 
Memphis  is  thus  given  all  governmental  powers,  there  are 
two  other  municipalities,  Lenox  and  Binghampton,  duly 
incorporated  l^  the  State  of  Tennessee  and  each  having 
a  full  quota  of  officers  and  all  the  usual  agencies  and 
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instminentalities  of  city  goyemment^  and  being  now  in 
the  full  exercise  thereof. 

"The  above  provisions,  if  held  valid,  will  certainly 
result  in  serious  conflict  between  the  two  municipalities 
above  named  and  the  city  of  Memphis.  JfC  ^  yf-  \2  — ^  T»  f '  '^'^ 

"(3)     In  section  3  of  article  3  it  is  provided: 

**  *Sec.  3.  Be  it  further  enacted,  that  the  city,  through 
its  officers  and  agents,  may  at  all  reasonable  times,  with-, 
in  the  city  and  within  ten  miles  of  the  city  limits,  enter 
into  and  examine  all  dwellings,  lots,  yards,  inclosures 
and  buildings,  cars,  boats  and  vehicles  of  every  descrip- 
tion, to  ascertain  their  condition  for  health,  cleanliness 
and  safety;  take  down  and  remove  buildings, 
walls  or  superstructures  that  are  or  may  become 
dangerous,  or  require  owners  to  remove  or  put  them 
in  a  safe  and  secure  condition,  at  their  own  ex- 
pense; may  direct  and  regulate  the  building  and  main- 
tenance of  partition,  parapet  and  fire  walls,  partitions, 
fences,  ovens,  smokestacks,  stove  flues,  hot  air  flues,  fire- 
places, boilers,  kettles,  stovepipes,  and  the  erection  and 
cleaning  of  chimneys;  shall  provide  for  the  safe  con- 
struction and  repair  of  all  private  or  public  buildings 
within  the  city ;  compel  persons  to  aid  in  extinguishing 
fires,  or  in  the  preservation  of  property  likely  to  be  de- 
stroyed or  stolen. 

"  'And  the  president,  whenever  in  his  opinion  a  nuis- 
ance exists  upon  public  or  private  property,  or  whenever 
a  nuisance  has  been  so  declared  by  ordinance,  is  auth- 
orized to  abate  and  remove  such  nuisance  and  the  cause 
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thereof  in  a  summary  manner,  at  the  cost  of  the  owner  or 
occupant  of  the  premises  where  the  nuisance  or  cause 
thereof  may  be,  and  for  that  purpose  may  enter  and  take 
possession  of  any  premises  or  property  where  such  nui- 
sance may  exist  or  be  produced.' 

"This  ten-mile  strip  includes  the  two  cities  above  men- 
tioned and  much  outside  territory,  where  there  are  now 
living  probably  twenty  thousand  people,  over  all  whose 
dwellings^  buildings,  cars,  boats,  and  vehicles  of  every 
description  the  city  of  Memphis  is  thus  given  absolute 
control,  with  power  to  destroy  the  same,  and  direct  and 
regulate  the  erection  or  repair  of  their  buildings,  at  the 
owner's  expense,  through  its  officers  and  agents  in  the 
selection  of  which  these  outside  people  have  no  voice  or 
vote  whatever. 

"Moreover,  under  this  provision,  one  individual, 
namely,  the  president  of  the  commission,  is  authorizied, 
'whenever  in  his  opinion  a  nuisance  exists,'  to  abate  the 
same  by  a  summary  destruction  of  the  property  at  the 
cost  of  the  owner  or  occupants  of  the  premises.  Com- 
plainants are  advised,  and  so  charge,  that  this  section 
also  violates  section  8  of  article  1,  and  section  8  of  arti- 
cle 11  of  the  constitution  of  Tennessee. 

"(4)  In  section  3  of  article  1  the  city  of  Memphis 
is  given  the  power  'to  establish  and  maintain  public 
schools.' 

"Complainants  are  advised  that  the  city  government 
as  it  exists  under  the  acts  which  the  caption  of  Exhibit 
C.  purports  to  amend,  had  absolutely  no  authority  over 
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the  publie  schools  within  its  limits;  that  said  schools 
were  under  the  control  and  authority  of  a  separate  pub- 
lic corporation  created  by  the  acts  of  186iB  and  1869, 
known  as  the  *Board  of  Education  of  Memphis.'  Said 
board  consists  of  five  members  elected  by  the  people 
under  laws  entirely  different  and  disconnected  from 
the  laws  constituting  the  charter. of  Memphis. 

"They  are  also  advised  that  the  power  given  the  city 
of  Memphis  to  establish  and  maintain  public  schools  not 
only  introduces  an  entirely  new  and  vitally  important 
subject,  but  one  that  is  most  dangerous  and  disturbing, 
and  which,  if  attempted  to  be  exercised,  would  inevita- 
bly result  in  the  complete  disorganization^  if  not  de- 
struction, of  the  excellent  system  of  public  schools  now 
existing  in  the  city  of  Memphis,  which  has,  so  far,  been 
purposely  kept  entirely  free  from  any  interference  or 
control  of  the  city  government. 

"(5)  That  article  5  of  said  act,  on  the  subject  of  rev- 
enue and  taxation,  contains  several  sections  vitally  ma- 
terial to  the  scheme  of  legislation  set  forth  in  said  act 
which  are  clearly  in  violation  of  several  provisions  of 
the  constitution  of  the  State  of  Tennessee. 

"(a)     Section  11  of  article  5  of  said  act 

"(b)     Sections  23  and  24  of  the  same  article. 

"These  sections  provide  a  new  and  diflferent  sch«ne 
or  system  for  the  assessment  of  the  property  from  that 
provided  in  the  general  assessment  act  of  1903,  and  ex- 
tend to  certain  corporations  rights  and  privileges  denied 
to  the  body  of  the  people  of  the  city  of  Memphis.    While 
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taxes  on  all  other  classes  of  property  become  delinquent 
on  the  first  day  of  July,  an  exception  is  made  in  favor  of 
taxes  on  shares  of  stock  in  corporations,  which  do  not 
become  delinquent  until  the  1st  day  of  September. 

"These  sections  violate  section  8  of  article  1,  section 
8  of  article  11,  and  section  17  of  article  2. 

"Complainants  are  also  advised  that  sections  46  and 
51  of  article  5  of  said  act  violate  section  8  of  article  1 
and  section  8  of  article  11  of  the  constitution. 

"Complainants  are  further  advised,  and  so  charge, 
that  section  7  of  article  8  of  said  act>  which  releases  the 
cily  of  Memphis  from  the  obligation  imposed  by  the  gen- 
eral law  of  the  State  to  furnish  security  in  prosecuting 
appeals  and  Avrits  of  error  in  any  judicial  proceedings, 
is  in  clear  violation  of  section  8  of  article  11,  as  well  as 
section  17  of  article  2,  of  the  constitution  of  the  State. 

"Complainants  are  further  advised  and  so  charge  that 
sections  14,  15  and  22  of  article  8  and  subsection  37  of 
section  1  of  article  3  of  said  act,  under  which  commission- 
ers of  the  city  are  authorized  to  hold  any  election  for  any 
lawful  purpose  in  said  city,  and  to  ascertain  and  declare 
the  result  thereof,  introduce  an  entirely  new  subject, 
which  is  in  no  way  referred  to  in  the  caption  of  the  act, 
and  are  in  violation  of  the  same  provisions  of  the  con- 
stitution last  above  referred  to.  These  provisions  of  said 
act  materially  change  the  general  election  laws  of  the 
State,  and  authorize  the  five  commissioners  in  control  of 
the  city  to  hold  elections  which  were  heretofore  held  by 
commissioners  of  registration  under  the  laws  applicable 
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to  the  entire  State.  The  effect  of  these  provisions,  if  val- 
idy  would  be  to  authorize  said  commissioners^  not  only  to 
hold  all  special  elections  in  said  city,  but  also  to  pre- 
scribe the  rules  and  regulations  governing  the  elections 
at  which  their  successors  are  to  be  elected,  and  at  which 
they  themselves  might  and  probably  would  be  candi- 
dates for  re-election. 

^^Complainants  are  advised,  and  so  charge,  that  each 
one  of  the  seven  matters  above  named  constitutes  an  en- 
tirely new  subject,  not  referred  to  directly  or  indirectly 
in,  or  in  any  way  connected  with  or  suggested  by,  the  ti- 
tle of  the  act.  Exhibit  C,  and  that  each  renders  said  act 
unconstitutional,  null  and  void." 

Other  special  points  of  unconstitutionality  insisted 
upon  are  the  following : 

In  subsection  6  of  section  1  of  article  3  of  the  act,  the 
municipal  council  is  given  exclusive  power  to  license 
ferries  and  to  r^ulate  the  same,  and  the  landings  there- 
of within  the  limits  of  the  city,  and  to  fix  and  prescribe 
the  charges  and  fees  for  ferries.  This  is  objected  to  as 
unconstitutional  in  itself,  and  the  introduction  of  a  sub- 
ject not  covered  by  the  caption. 

In  sections  37,  41,  and  44  of  article  5,  which  relate 
to  revenue  and  taxation,  there  are  several  provisions 
which  cover  State  and  county  taxes.  This,  it  is  claimed, 
is  the  introduction  of  a  new  subject. 

We  shall  now  consider  the  foregoing  several  objections. 

There  is  no  force  in  the  contention  raised  in  respect  of 
the  boundaries.    Every  municipal  corporation  must  have 
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definite  boundaries,  and  thetse  may  be  fixed  by  the  L^s- 
lature  in  enacting  the  charter,  and  as  part  thereof,  and 
they  may  be  subsequently  changed  by  the  same  body.  1 
Dillon  on  Munic.  Corp.  (3d  Ed.),  sections  182,  185;  1 
Abjbott,  Munic.  Corp.,  sees.  55,  57,  58,  63. 
"yiWe  shall  consider  wnWiei  section  3  of  article  1,  con- 
ceming  the  two-mile  strip,*^! 


The  provision  upon  this  subject  in  the  origii^l  taxing 
district  act  (chapter  11,  p.  16,  section  3,  of  Acts  of  1879) 
and  in  the  first  amendment  thereto  (chapter  84,  section 
1,  A(5ts  of  1879),  the  first  of  which  acts  the  present  cap- 
tion purports  to  amend,  was  aB  follows : 

^^Said  government  shall  have  the  power  to  pass  all 
laws  to  preserve  the  health  of  the  taxing  district ;  to  de- 
fine, prevent  and  remove  nuisances  within  the  taxing 
district;  and  for  a  distance  of  one  mile  outside  of  the 
same;  to  make  quarantine  laws  and  enforce  the  same 
within  ten  miles  of  the  taxing  district.'' 

We  are  not  aware  that  these  special  provisions  of  the 
acts  referred  to  have  ever  been  drawn  in  question.  The 
acts  themselves,  with  their  several  amendments,  have 
been  the  subject  of  numerous  adjudications,  and,  so  far 
as  questions  have  been  made  ui>on  them,  the  acts  have 
been  upheld. 

^[in  Chicago  Packing  Co.  v.  Chicago,  88  111.,  221,  30  Am. 
Rep.  545,  an  act  was  upheld  which  conferred  upon  cities 
and  villages  the  power  to  r^ulate  establishments  en- 
gaged in  slaughtering  animals  for  the  distance  of  one 
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mile  beyond  their  corporate  limits,  even  if  that  shonld 
lap  over  and  embrace  a  portion  of  the  territory  com- 
prised in  the  boundaries  of  another  municipality.  1  Dil- 
lon on  Munic.  Corp.,  sections  184,  note  4;  Id.  (3d  Ed.), 

In  the  same  volume  (section  144)  it  is  said  by  the 
author : 

"The  general  nature  and  scope  of  the  authority,  as  it 
is  not  infrequently  bestowed,  are  well  illustrated  by  a 
case  in  Maryland.  By  its  charter  the  city  of  Baltimore 
was  vested  with  full  power  and  authority  to  enact  all 
ordinances  necessary  to  preserve  the  health  of  the  city, 
prevent  and  remove  nuisances,  and  to  prevent  the  intro- 
duction of  contaprious  diseases  within  the  city  and  within 
three  miles  of  the  same.'  Commenting  on  this  provision 
of  the  charter,  the  court  of  appeals  say :  *The  transfer 
of  this  salutary  and  essential  power  is  given  in  terms  as 
explicit  and  comprehensive  as  could  have  been  used  for 
such  a  purpose.  To  accomplish,  within  the  specified  ter- 
ritorial limits,  the  objects  enumerated,  the  corporate 
authorities  were  clothed  with  all  the  legislative  powers 
which  the  general  assembly  could  have  exercised.  Of  the 
d^ree  of  necessity  for  such  municipal  legislation  the 
mayor  and  city  council  of  Baltimore  were  the  exclusive 
judges.  To  their  sound  discretion  is  committed  the  se- 
lection of  the  means  and  manner  (contributory  to  the 
end)  of  exercising  the  powers  which  they  might  deem 
requisite  to  the  accomplishment  of  the  objects  of  which 
they  vsrere  made  the  guardians.    "To  prevent  the  intro- 
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duction  of  contagions  diseases  within  the  city,  and  with- 
in  three  miles  of  the  same,"  they  might  impose  heayy 
I)enaltie8  on  the  captain,  owner,  or  consignee  of  any 
ship  or  other  vessel  entering  the  port  of  Balti- 
more,  on  board  of  which  smallpox  or  other  contagions 
diseases  might  prevail;  or  they  might  seek  the  accom- 
plishment of  their  object  by  causing  the  vessel  and  all 
persons  to  be  taken  possession  of  and  controlled  until 
their  purification  and  disinfection  were  effected,  and  im- 
pose on  the  captain,  owner  or  consignee  the  payment 
or  reimbursement  of  all  the  exi)enses  incurred  by  such 
proceedings ;  or  they  might  adopt  at  the  same  time,  both 
suggested  remedies,  if  for  the  successful  and  faithful 
execution  of  their  powers  they  deemed  it  necessary  to  do 
8?" — citing  Harrison  v.  Baltimore,  1  Gill.  (Md.),  264. 
■=?  |j[n  section  354lit  is  said:        /  [Jh  D'/]oi^[^ 

"By-laws  made  by  municipal  corporations,  with  re- 
spect to  a  liberty  or  franchise  granted  them  with  local 
jurisdiction  beyond  the  limits  of  the  municipality,  are 
as  binding  upon  the  persons  going  into  the  liberty  as  the 
by-laws  of  the  city  upon  those  who  come  within  its 
walls.^^ 

In  2  Abbott  on  Municipal  Corporations,  pp.  1383, 
1384,  it  is  said : 

"Municipal  ordinances  or  resolutions  can  have  no 
extraterritorial  force  or  effect,  and  this  is  true  even  in 
cases  where  a  municipality  may  have  acquired  property 
outside  its  geographical  limits.  ...  It  is,  of  course, 
within  the  power  of  the  State  legislature  to  authorize 
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subordinate  corporations  to  pass  ordinances  or  laws 
which  shall  have  a  restricted  effect  beyond  their 
limits.  This  has  been  done  in  some  cases  for  the 
purpose  of  enabling  a  particular  municipal  corporation 
to  suppress  nuisances  detrimental  to  the  public  health 
and  morals.^' J  ;it     ^    Jt         ^       p '  W  )  ^ 

In  1  Dillon  on  Municipal  Corporations,  however,  it  is 
said: 

*^o  implied  power  to  pass  by-laws,  and  no  express 
general  grant  of  the  i)ower,  can  authorize  a  by-law  which 
conflicts  either  with  a  national  or  State  constitution,  or 
with  the  statute  of  the  State,  or  with  the  general  princi- 
ples of  the  common  law  adopted  or  in  force  in  the  State/' 
Section  866. 

The  same  author  says: 

"It  is  to  secure  and  promote  the  public  health,  safety, 
and  conyenience  that  municipal  corporations  are  so 
generally  and  so  liberally  endowed  with  power  to  pre- 
vent and  abate  nuisances.  This  authority  may  be  con- 
stitutionally conferred  on  the  incorporated  place,  and 
it  authorizes  its  council  to  act  against  that  which  comes 
within  the  legal  notion  of  a  nuisance;  but  such  power, 
conferred  in  general  terms,  cannot  be  taken  to  authorize 
the  extrajudicial  condemnation  and  destruction  of  that 
as  a  nuisance  which,  in  its  nature,  situation,  or  use,  is 
not  such.  Speaking  upon  this  subject  in  a  very  recent 
case,  where  a  city,  under  authority  to  prevent  and  re- 
strain encroachments  on  rivers  running  through  it,  com- 
menced  summary  proceedings  to  remove  a  private  wharf, 
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an  eminent  judge  uses  this  language :  *But  the  mere  de- 
claration by  the  city  council  that  a  certain  structure 
"was  an  encroachment  op  obstruction  did  not  make  it  so ; 
nor  could  such  declaration  make  it  a  nuisance,  unless 
it  in  fact  had  that  character.  It  is  a  doctrine  not  to  be 
tolerated  in  this  county  that  a  municipal  corporation, 
without  any  general  laws  either  of  the  city  or  of  the 
State,  within  which  a  given  structure  can  be  shown  to 
'be  a  nuisance,  can,  by  the  mere  declaration  that  it  is  one, 
subject  it  to  removal  by  any  i>erson  supposed  to  be  ag- 
grieved, or  even  by  the  city  itself.  This  would  place  ev- 
ery house,  every  business,  and  all  the  property  in  the 
city  at  the  uncontrolled  will  of  the  temporary  local 
authorities.' ''    Section  374. 

By  recurring  to  the  provisions  of  article  3,  section  3, 
above  quoted,  it  is  seen  that  the  "officers"  and  "agents" 
of  the  city  are  given  the  power,  within  the  city  and  for 
the  space  of  ten  miles  beyond  the  city  limits,  "to  enter 
into  and  examine  all  dwellings"  and  ^T>uildings,"  to  as- 
certain their  condition  for  health,  cleanliness,  and  safe- 
ty; to  "take  down  and  remove  buildings,  walls  or  super- 
structures that  are,  or  may  become,  dangerous,  or  re- 
quire owners  to  remove  or  put  them  in  a  safe  and  secure 
condition,  at  their  own  expense;"  tiiat  these  officers  or 
agents  "may  direct  and  regulate  the  building  and  main- 
tenance of  partition,  parapet  and  Are  walls,  partitions, 
fences,  ovens,  smokestacks,  stove  flues,  hot  air  flues,  fire- 
places, boilers,  kettles,  stovepipes,  and  the  erection  and 
cleaning  of  chimneys.'^ 
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It  is  observed  that  the  following  remarkable  provis- 
ion is  added :  "And  the  president,  whenever  in  his  opin- 
ion, a  nuisance  exists  upon  public  or  private  property, 
or  whenever  a  nuisance  has  been  so  declared  by  ordi- 
nance, is  authorized  to  abate  and  remove  such  nuisance 
and  the  cause  thereof  in  a  summary  manner,  at  the  cost 
of  the  owner  or  occupant  of  the  premises  where  the  nuis- 
ance or  cause  thereof  may  be,  and  for  that  purpose  may 
enter  and  take  possession  of  any  premises  or  property 
where  such  nuisance  may  exist  or  be  produced." 

Of  these  extraordinary  provisions  it  is  to  be  noted 
that  the  powers  of  the  president  and  of  the  other  "offi- 
cers" and  agents  of  the  city  are  not  to  be  defined  or  con- 
trolled by  ordinance.  It  is  noted,  as  to  the  president, 
the  power  is  expressly  given  to  him  to  act  upon  his  own 
opinion — "whenever  in  his  opinion" — as  to  the  existence 
of  a  nuisance  upon  public  or  private  property!  In  sec- 
tion 1  of  article  3  it  is  provided :  "That  all  powers  con- 
ferred upon  the  city  by  the  charter  shall  be  exercised 
by  ordinance,  except  as  otherwise  provided  in  this  char- 
ter, and  the  president  and  municipal  council  shall  have 
power  by  ordinance,  not  inconsistent  with  the  constitu- 
tion and  laws  of  this  State,  and  subject  to  the  limitations 
expressed  in  this  charter."  Then  follow  39  subsections, 
setting  forth  what  may  be  done  by  ordinance.  Next  fol- 
lows section  2  of  the  same  article,  concerning  the  ap- 
portionment of  revenue  annually  by  ordinance.  After 
these  come  the  extraordinary  provisions  which  we  have 
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quoted  and  which  attempt  to  vest  in  the  president  and 
the  other  ^^offlcers  and  agents''  of  the  cit^  unlimited  and 
irresponsible  power  over  the  property  and  estates,  not 
only  of  every  soul  in  the  city  of  Memphis,  but  within  a 
radius  of  ten  miles  beyond  the  boundaries  of  the  city — 
the  power  to  vex  and  harass  any  and  every  man,  or  wo- 
man, or  child,  even,  on  whose  property  they  may  choose 
to  impose  burdensome  restrictions;  the  power  even  to 
destroy  the  property  of  any  citizen  of  Memphis^  or 
of  any  one  living  within  ten  miles  of  Memphia 
These  vast  powers  are  not  to  be  defined,  directed,  or  con- 
trolled by  ordinance.  The  president  and  the  other  offi- 
cers and  agents  of  the  city  are  themselves  to  decide  up- 
on these  matters,  and  to  act  upon  their  decisions^  and 
to  impose  burdens  or  destroy  property  as  they  may  deem 
best;  that  is,  upon  these  subjects  they  hold  all  l^isla- 
tive,  judicial,  and  executive  powers — that  is  to  say,  ar- 
bitrary power.  Such  provisions  cannot  be  upheld  in  a 
free  country.  No  man  is  wise  enough,  or  good  enough, 
to  be  vested  with  arbitrary  power  over  the  property  of 
his  fellow  citizens.  No  body  of  men,  composing  a  muni- 
cipal council  or  other  organization,  is  wise  enough,  or 
good  enough,  to  be  intrusted  with  such  power.  The 
provisions  which  give  these  powers  are  in  violation  of 
section  8  of  article  1  of  our  State  constitution,  which 
provides :  "That  no  man  shall  be  taken  or  imprisoned,  or 
disseized  of  his  freehold,  liberties  or  privileges,  or  out- 
lawed, or  exiled,  or  in  any  manner  destroyed,  or  depriv- 
ed of  his  life,  liberty  or  property,  but  by  the  judgment 
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of  his  peers  or  the  law  of  the  land."  They  are  therefore 
void. 

The  extraordinary  and  baleful  character  of  the  pro- 
visions which  we  have  declared  void  is  emphasized,  when 
we  compare  them  with  the  powers  given  upon  the  same 
general  subjects  in  sec.  1,  subsec.  17,  article  3,  which  are 
to  be  exercised  by  ordinance.  In  subsection  17  power  is 
given  to  the  municipal  council  by  ordinance  "to  estab- 
lish and  enforce  quarantine  laws  and  regulations;  to 
prevent  the  introduction  and  spread  of  contagious  dis- 
eaises  in  the  city  and  within  ten  miles  thereof;  .  .  . 
to  prohibit^  remove  or  r^ulate  the  erection  of  soap  fac- 
tories, stockyards,  slaughterhouses,  pigpens,  cow  stables, 
dairies,  coal  oil  and  vitriol  factories,  and  all  other  fac- 
tories which  the  municipal  council  may  by  ordinance  de- 
clare to  be  nuisances,  within  prescribed  limits  in  the 
city  and  within  two  miles  thereof." 

In  this  section  it  is  perceived  that  the  powers  con- 
ferred within  the  radius  of  ten  miles  beyond  the  boun- 
daries of  the  city  are  for  quarantine  purposes  simply,  as 
in  chapter  11,  p.  15,  Acts  of  1879,  and  that  the  powers 
here  conferred  within  the  two-mile  limit  beyond  the  cor- 
porate boundaries  are  most  of  them  of  the  special  char- 
acter sanctioned  by  the  authorities  for  the  protection  of 
municipalities  against  factories  dangerous  to  the  health 
of  a  city.  We  do  not  think,  however,  that  the  legisla- 
ture could  constitutionally  empower  a  city  by  ordinance 
to  prohibit  "pigi)ens,  cow  stables,  and  dairies"  for  two 
miles  beyond  the  city  limits.    For  the  same  reason  we 


420  TENNESSEE  BEPORTS.      [118  Tenn. 


(\\ 


Malone  ▼.  WllllamB. 


^Cl     are  of  the  opinion  that  the  provision  contained  in  article 
1,  section  3,  is  void,  so  far  as  itpurports  to  confer  pow- 


so  mr  as  jtp 
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ep  beyond  the  city  limits.*  Thay provision  reads:  The 
city  "may  have  and  exercise,;^hin  the  city  limits,  and 
for  two  miles  outside  thereof,  all  governmental  powers 
and  police  powers,  subject  to  the  limitations  prescribed 
by  the  constitutions  and  laws  of  the  State  and  of  the 
United  States.'WThe  last  clause,  banning  with  the 
words,  "subject  to  the  limitations,"  etc.,  means  nothing, 
since  all  municipal  ordinances  are  by  their  very  nature, 
and  the  subordinate  character  of  municipalities  as  com- 
pared with  the  nation  and  the  State,  subject  to  the  lim- 
itations prescribed  by  the  constitution  and  laws 
of  the  State  and  of  the  United  States.  The  pro- 
vision, with  this  surplusage  elided,  is  simply  that 
the  city  may  have  and  exercise,  not  only  within  the  city 
limits,  but  for  two  miles  outside  thereof,  "all  govern- 
mental powers  and  police  powers."  We  have  seen  that, 
ew  necessitate,  a  limited  police  power  may  be  granted 
to  municipalities  over  a  small  section  of  country  sur- 
rounding their  boundaries  for  their  protection  against 
nuisances,  and  to  safeguard  the  health  of  the  people  re- 
siding in  them ;  but  even  this  is  hard  to  justify  on  any 
principle  other  than  that  the  municipality  is  in  such 
matters  the  agent  of  the  State  itself  for  the  protection 
of  the  people  of  the  State.  But  that  ag^acy  cannot  be 
used  as  a  basis  for  conferring  power  upon  municipalities 
over  territory  outside  of  them  any  further  than  bare 
necessity  requires.    Certain  it  is  there  can  be  no  justifi- 
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cation  for  extending  over  an  outside  strip  of  country, 
two  miles  in  width,  or  of  any  less  width,  all  the  govern- 
mental powers  of  the  city,  op  even  all  the  police  powers 
of  the  city.  The  delegation  of  such  extensive  power  is 
in  violation  of  at  least  two  sections  of  the  constitution. 
The  exercise  of  governmental  powers  over  the  people 
embraced  within  any  area  or  territory,  necessarily  in- 
volves control  to  a  very  material  degree  over  their  per- 
sons and  property.  The  control  in  the  present  instance 
is  given,  not  to  any  one  chosen  or  elected  by  the  people 
over  whom  they  are  to  exercise  dominion,  but  to  the  of- 
ficers of  a  foreign  body,  chosen  for  the  service  of  that 
body,  and  not  for  the  people  to  be  affected  by  the  powers 
given.  No  other  people  of  the  State  are  so  burdened, 
and  no  other  city  is  so  favored  with  dominion  beyond 
its  borders.  The  necessary  effect  of  such  legislation,  if 
valid,  would  be  to  subject  the  property  of  the  people  in- 
side of  the  strip  referred  to  to  the  taxing  power  of  the 
city  of  Memphis,  which  would  result  in  taking 
their  property  for  the  use  of  the  city,  from 
the  application  of  which  they  could  derive  no  benefit. 
It  would  also  impose  upon  them  the  whole  bur- 
den of  the  police  powers  of  th»e  city,  to  be  exercised 
for  the  benefit  of  the  latter,  and  thereby  would  they  be 
caused  to  bear  a  weight  borne  by  no  other  people  of  the 
State.  We  need  not  consider  whether  the  legislature 
/  would  have  the  power  to  impose  such  burdens  upon  the 

people  living  near  to  all  of  the  other  cities  and  towns  of 
the  State,  since  such  general  legislation  would  immed- 
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lately  produce  an  uprising  which  would  insure  its  re- 
peal. But  upon  the  general  question  we  do  not  hesitate 
to  say  that  the  legislature  has  no  more  power  to  take 
the  property  of  one  man  and  give  it  to  a  corporation, 
municipal  or  otherwise,  than  it  has  to  give  his  property 
to  another  citizen ;  and  no  more  has  it  power  to  impose 
burdens  upon  the  citizen  in  favor  of  a  municipal  cor- 
poration of  which  he  is  not  a  member  than  it  has  to  im- 
pose burdens  upon  him  in  behalf  of  another  man  who 
has  rendered  to  him  no  equivalent.  For  the  reasons 
above  given,  we  think  that  the  clause  under  examin- 
ation is  in  violation  of  both  article  1,  section  8,  of  the 
constitution,  and  also  of  article  11,  section  8.  ^  ^  ^  J  QM^ 

We  do  not  think  there  is  any  force  in  the  objection 
that  the  act  in  question  gives  to  the  city  the  power  to  es- 
tablish public  schools  within  its  borders.  This  is  a  mat- 
terter  that  may  be  properly  included  within  municipal 
powers.  Ballentine  v.  Mayor  and  Aldermen  of  Pulaski, 
15  Lea,  633 ;  1  Abbott,  Munic.  Corp.,  p.  702 ;  2  Abbott, 
Munic.  Corp.,  p.  1219 ;  3  Abbott,  Munic.  Corp.,  p.  2378 
et  seq. 

Article  5  is  entitled  "Revenue — Taxation.*^ 

Under  this  article  sections  11,  23,  and  24,  also  46  and 
51,  are  attacked  as  unconstitutional. 

Section  11  reads  as  follows: 

"Sec.  11.  Be  it  further  enacted,  that  the  assessor, 
shall  return,  on  his  assessment  book  of  real  property,  in 
tabular  form,  each  parcel  of  real  estate  subject  to  taza^ 
tion,  with  the  description  and  value  thereof,  and  in  sep- 
arate column  the  value  attached  by  the  assessor  to  each 
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I>arcel  or  description^  with  the  name  of  the  owner,  if 
known.  When  any  property  is  not  laid  off  in  lots  or 
blocks,  the  assessor  shall  describe  same  by  any  pertin- 
ent description,  and  for  the  purpose  of  such  description 
he  may  require  the  owner  thereof  to  furnish  such  descrip- 
tion. It  shall  be  the  duty  of  all  owners  of  property,  not 
so  laid  off  in  lots  or  blocks,  to  furnish  to  the  assessor 
a  sufficient  description  thereof,  and  in  case  of  the  fail- 
ure of  any  such  owner  to  furnish  such  description  at 
least  fifteen  days  before  the  time  ^ed  for  the  return  of 
the  assessment,  the  assessor  may  require  the  city  engin- 
eer to  make  and  return  to  him  a  survey  of  such  proper- 
ty, and  the  expenses  of  such  survey  shall  he  returned 
by  the  assessor,  together  vAi^i  his  assessment  of  the 
property,  and  shall  he  added  to  the  tax  to  he  levied  wp- 
on  the  property  and  collected  as  a  part  thereof J^ 

So  much  of  the  foregoing  section  as  is  underscored  or 
italicized  violates  article  2,  sections  28,  29,  of  the  State 
constitution,  which  require  equality  and  uniformity  in 
taxation.  Section  28  provides  that  "all  property  shall 
be  taxed  according  to  its  value,  that  value  to  be  ascer- 
tained in  such  manner  as  the  legislature  shall  direct,  so 
that  taxes  shall  be  equal  and  uniform  throughout  the 

State.'*  Section  29  provides  that  municipal  taxes  shall 
be  imposed  "upon  the  principles  established  in  regard  to 

State  taxation.*'    It  is  not  sufficient  merely  that  all  per- 

in  the  State  is  this  burden  imposed  upon  taxpayers; 
sons  within  the  city  may  be  burdened  with  the  additional 
exi>ense  referred  to  in  the  section  quoted.    Nowhere  dse 
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that  i&y  the  burden  of  paying  the  expenses  of  a  survey 
made  by  the  taxing  power.  The  imposition  of  such  a 
burden  violates  the  general  principle  of  uniformity  and 
equality  prescribed  by  the  constitution,  since  the  matter 
of  description  is  not  local  to  any  city  or  town,  but  is  a 

general  requirement  covering  the  whole  State. 

* 

Tl^e  next  section  complained  of  reads  as  follows : 
"Sec.  23.  Be  it  further  enacted,  that  if  any  one 
against  whom  a  personal  tax  is  assessed,  and  which  is 
due  and  unpaid,  whether  the  same  shall  be  delinquent 
or  not,  shall  have  removed  out  of  the  city,  or  shall  be 
about  to  remove  out  of  the  city,  or  shall  have  removed  or 
be  about  to  remove  his  personal  property  out  of  the  city, 
it  shall  be  the  duty  of  the  city  treasurer  or  tax  receiver, 
at  once  to  proceed  to  collect  such  personal  tax  by  dis- 
tress sale  of  any  personal  property  of  such  person  that 
shall  be  found  in  the  city  of  Memphis,  as  provided  in  the 
preceding  section  of  this  article  for  the  distress  and  sale 
of  personal  property  for  delinquent  personal  taxes." 

This  section  is  in  violation  of  article  11,  section  8,  of 
the  State  constitution.  That  section  provides:  "The 
legislature  shall  have  no  power  to  suspend  any  general 
law  for  the  benefit  of  any  particular  individual ;  nor  to 
pass  any  law  for  the  benefit  of  individuals  inconsistent 
with  the  general  laws  of  the  land ;  nor  to  pass  any  law 
granting  to  an  individual  or  individuals  rights,  privi- 
leges, immunities  or  exemptions  other  than  such  as 
may  be  by  the  same  law  extended  to  any  member  of  the 
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community  who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law." 

It  is  true  that  the  legislature  has  power  to  grant 
special  charters  to  municipal  corporations,  and  may,  in 
general,  include  within  those  charters  such  peculiar 
provisions,  not  in  conflict  with  the  constitution,  as  may 
be  needed  for  the  convenience  and  well  being  of  the  par- 
ticular community.  But  where  these  provisions  are  so 
general  as  to  fall  within  a  classification  common  to  all 
the  citizens  of  the  State,  there  can  be  no  justification 
for  erecting  a  single  city  into  a  class  by  itself,  with  pro- 
visions more  onerous  than  are  imposed  upon  all  other 
citizens  occupying  the  same  situation,  or  more  advanta- 
geous. It  was  so  held  many  years  ago,  in  a  case  cited 
infra,  where  the  legislature  attempted  to  exonerate  the 
city  of  Memphis  from  the  burden  of  executing  cost  or 
appeal  bonds.  By  the  general  laws  of  the  State,  ap- 
plicable to  all  citizens,  tax  oflScers  are  permitted  to  dis- 
train for  delinquent  taxes.  Nowhere  else  in  the  State 
are  they  permitted  to  distrain  for  tax  not  delinquent, 
except  in  the  city  of  Memphis  under  the  section  above 
quoted.  The  said  section  creates  an  unconstitutional 
discrimination  in  favor  of  the  city  of  Memphis,  and  thus 
is  in  violation  of  the  section  of  the  constitution  above 
referred  to.  It  imposes  upon  the  citizens  of  Memphis  a 
burden  nowhere  else  imposed,  and  is  in  violation  of  arti- 
cle 1,  sections  8,  of  the  constitution.  There  can  be  no 
good  reason  for  singling  out  the  city  of  Memphis  for 
these  discriminations. 
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The  next  section  complained  ol^  so  far  as  need  be 
qnotedy  reads  as  follows: 

^'Section  24.  Be  it  further  enacted  that  if  any  tax,  in- 
terest, or  cost  shall  remain  nnpaid  on  the  first  day  of 
September  on  any  share  or  shares  of  stock  of  any  cor- 
poration, the  shares  of  which  are  taxable  under  this 
charter,  or  any  ordinance  of  the  city,  it  shall  be  the  duty 
of  the  city  treasurer,  or  tax  receiver  to  sell  such  share 
or  shares  to  the  highest  bidder,"  etc. 

By  section  21,  the  first  day  of  July  is  made  the  day  of 
delinquency  as  to  taxes  on  all  other  kinds  of  property. 
The  constitutional  objection  suggested  is  that  an  unreas- 
onable discrimination  is  made  in  favor  of  holders  of 
shares  of  stock  in  corporations,  by  giving  to  these  per- 
sons until  the  1st  day  of  September.  We  think  this  ob- 
jection is  well  taken,  and  makes  the  section  referred  to 
(section  24)  unconstitutional  as  in  violation  of  article 
11,  section  8,  of  the  constitution.  Stratton  Claimants  v. 
MorriB  Claimants,  89  Tenn.,  497, 15  S.  W.,  87,  12  L,  B. 
A.,  70. 

The  next  section  complained  of  is  the  following: 

"Sec.  46.  Be  it  further  enacted  that  in  any  suit  or 
proceeding  involving,  or  in  any  manner  calling  in  ques- 
tion, the  title  or  right  of  the  grantee  in  a  tax  deed,  or 
those  claiming  under  lien  of,  to,  or  in  the  real  property 
conveyed,  or  purporting  to  be  conveyed,  by  such  tax  deed, 
executed  substantially  as  provided  in  the  preceding  sec- 
tion, the  person  claiming  title  adverse  to  the  title  con- 
veyed or  purporting  to  be  conveyed,  by  such  tax  deed. 
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shall  be  required  to  prove,  in  order  to  defeat  said  tax 
deed,  either  that  the  taxes,  interest  and  costs  were  i>aid 
before  the  sale ;  that  the  peal  property  therein  described 
was  not  subject  to  taxation  fop  the  yeap  or  years  stated  in 
the  deed;  that  the  real  propepty  thepein  described  had 
been  redeemed  fpom  the  sale  at  the  date  of  the  deed,  op 
the  tender  of  the  redemption  money  had  been  made  to  the 
city  treasurer  before  the  execution  and  delivery  of  the 
deed,  in  accordance  with  the  provisions  of  this  article, 
and  that  such  redemption  was  had  op  attempted  to  be 
had  fop  the  use  and  benefit  of  the  pepson  having  the 
right  of  pedemption  under  this  article;  and  if  any  per- 
son claiming  title  under  a  tax  deed  executed  substan- 
tially as  provided  for  in  the  preceding  section  shall  be 
defeated  in  any  suit  or  proceeding  by  or  against  him 
for  the  recovery  of  the  real  property  conveyed,  or  pur- 
porting to  be  conveyed,  by  such  tax  deed,  the  successful 
claimant  shall  be  adjudged  to  pay  such  person  claiming 
under  such  tax  deed  the  full  amount  of  all  money  paid 
by  the  purchaser  at  the  tax  sale  for  such  real  propepty, 
togethep  with  intepest  at  the  pate  of  twelve  pep  cent  per 
annum;  and  also  the  amount  of  taxes — State,  county, 
municipal,  genepal,  op  special — ^paid  by  the  pupchaser, 
his  heips,  op  assigns  after  the  date  of  the  ceptificate  of 
purchase,  with  the  same  pate  of  intepest  pep  annum,  to- 
gethep with  the  costs  of  tax  deed  and  fees  for  recording 
the  same ;  also  the  total  costs  of  all  improvements  made 
thereon,  and  all  costs  in  the  case,  which  judgment  shall 
be  a  lien  ui>on  the  real  property  in  controversy,  and  shall 
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bear  interest  at  the  same  rate  per  a^nnnm,  and  may  be 
enforced  by  execution  or  sale  as  in  other  cases  of  judg- 
ments and  decrees  of  such  court  against  the  land  in 
controversy." 

Under  the  foregoing  section,  if  any  citizen's  property 
has  been  unlawfully  subjected  to  a  tax  sale,  and  he  shall 
sue  such  unlawful  holder  of  this  property  and  defeat 
him  in  the  litigation,  he  must  nevertheless  pay  to  his 
defeated  adversary  whatever  price  the  latter  may  have 
I)aid  at  such  unlawful  sale;  and  not  only  this,  but  he 
must  pay  him  twelve  per  cent,  interest  x)^r  annum ;  and 
not  only  this,  but  any  State,  county,  municipal,  general, 
or  special  taxes  which  such  illegal  purchaser  may  have 
paid  and  in  addition  twelve  per  cent,  on  these  amounts ; 
and  not  only  this,  but  the  costs  of  the  unlawful  tax  deed 
and  fees  for  recording  it;  and  not  only  this,  but  the  to- 
tal cost  of  all  improvements  which  the  unlawful  pur- 
chaser may  have  made  upon  the  property  of  the  lawful 
owner ;  and  not  only  this,  but  all  the  costs  of  the  case  in 
which  he  has  defeated  the  unlawful  holder  of  his  prop- 
erty. All  these  sums,  with  accumulated  interest^  are 
made  a  lien  upon  the  lawful  owner's  property,  and  the 
same  is  to  be  subjected  to  sale  for  the  exoneration  of 
these  sums  imposed. 

The  foregoing  section  is  unconstitutional  and  void,  in 
that  it  creates  an  unreasonable  discrimination  in  favor 
of  the  city  of  Memphis  as  a  means  of  collecting  its  taxes, 
and  also  in  favor  of  purchasers  at  tax  sales  under  the 
authority  of  said  city,  in  violation  of  article  11,  section 
8,  of  the  constitution  of  the  State.    It  is  also  unconstitu- 
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tional  as  placing  an  nnreasonable  burden  upon  the  tax- 
payers of  the  city  of  Memphis,  in  violation  of  article  1, 
section  8,  of  the  constitution.    It  is  also  unconstitutional 
as  in  violation  of  that  implied  restriction   of  the  State 
constitution  which  provides  that  the  private  property  of 
one  citizen  shall  not  be   taken    from   him  and  given  to 
another.  Strattan  Claimants  v.  Morris  Claimants,  supra. 
Such  a  statute  cannot  be  the  law  of  the  land.  Stratton 
Claimants  v.  Morris  Claim^ntSj  89  Tenn.,  535, 15  S.  W., 
87, 12  L.  R.  A.,  70.    It  is  to  be  observed  that  the  section 
just  quoted  does  not  limit  the  ground  on  which  the 
claimant  under  the  tax  deed  may  be  defeated.    It  is  ob- 
served that  the  language  is  as  general  as  it  can  be  made : 
"If  any  person  claiming  title  under  a  tax  deed,  executed 
substantially  as  provided  for  in  the  preceding  section, 
shall  be  defeated  in  any  suit  or  proceeding  by  or  against 
him  for  the  recovery  of  the  real  property  conveyed  or 
purporting  to  be  conveyed,  by  such  tax  deed,  the  success- 
ful claimant  shall  be  adjudged  to  pay  such  person  claim- 
ing under  such  tax  deed  the  full  amount  of  all  money 
paid  by  the  purchaser  at  the  tax  sale  for  such  real  prop- 
erty, together  with  interest  at  the  rate  of  twelve  per 
cent,  per  annum.''     Under  this  section  the  owner,  the 
lawful  owner  of  the  property,  would  be  onerated  with 
the  duty  of  making  payment  to  the  unlawful  purchaser 
of  the  amount  of  his  bid  and  twelve  per  cent,  interest, 
and  of  removing  all  of  the  other  burdens  appearing  in 
the  subsequent  part  of  the  section,  even  though  he  should 
defeat  the  claimant  to  his  property  by  showing  that  he 
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himself  had  already  paid  the  tsxes  on  the  proi>ert7  be- 
fore the  sale,  or  by  proving  that  his  property  was  not 
subject  to  taxation  for  the  year  or  years  stated  in  the 
deed ;  that  is  to  say,  no  matter  how  ill^al  or  nnjnst  the 
sale  may  have  been,  the  owner  of  the  property  is  bound 
to  shoulder  all  of  the  consequences  arising  out  of  the 
mutual  mistake  of  the  city  and  the  purchaser  at  the 
tax  sale,  and  this,  although  the  lawful  owner  is  wholly 
blameless. 
The  next  section  complained  of  reads  as  follows : 
^^Sec.  51.  Be  it  further  enacted  that  each  assessment, 
land  tax  book,  or  personal  tax  book,  notice,  advertise- 
ment, book  of  sale,  certificate  of  purchase,  deed,  paper, 
and  document  of  every  nature  and  description,  made  or 
executed  under  or  pursuant  to  this  article,  shall  be  lib- 
erally construed,  to  eflFect  the  purposes  and  objects  of 
this  article,  and  in  determining  the  validity  thereof.  No 
error  or  irregularitj/  iri  nny  asffessmenty  la/nd  taw  hook, 
personal  ta^  hook,  notice,  advertisement,  hook  of  sales, 
certificate  of  pwi^ohase,  deed,  paper,  or  document  afore- 
said, relating  to  the  assessment,  levy,  or  collection  of  the 
taxes  of  the  city,  shall  in  any  manner  affect  or  impair 
the  validity  of  amy  sale  or  otlier  proceeding  for  their  col- 
legion.  This  charter  shall  be  taken  and  held  to  be  a 
full  and  sufficient  notice  of  all  acts  and  proceedings  for 
the  assessment,  levying,  and  collecting  of  the  taxes  of 
the  city  of  Memphis.*' 

The  taxing  power  is  necessary  to  the  life  of  all  govern- 
ments, but  there  are  some  limits  even  upon  a  sova^gn 
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State.  The  assessment  is  the  fanndation  of  the  claim 
of  the  government,  whether  it  be  of  the  State  or  of  a 
municipality,  against  the  citizen,  of  the  particular 
amount  claimed  by  it  as  taxes  against  him  for  any  year. 
A  law  providing  that  this  sum  shall  be  due  no  matter 
what  error  there  may  be  in  the  assessment,  is  simply  the 
means  of  placing  the  proi>erty  of  the  citizen  within  the 
uncontrolled  discretion  of  the  i)ersons  who  for  the  time 
being  may  wield  the  taxing  power.  It  is  therefore  an 
instrumentality  for  taking  the  property  of  the  citizen 
without  due  process  of  law,  and  is  unconstitutional  and 
void. 

The  next  section  complained  of  is  section  7  of  article 
8.    That  section  reads  as  follows : 

"Sec.  7.  Be  it  further  enacted  that  the  city,  in  taking 
appeals  or  prosecuting  a  writ  of  error  in  any  judicial 
proceeding,  shall  give  bond  as  required  by  law,  but  it  is 
hereby  released  from  the  obligation  of  law  to  furnish 
security  therefor.  Every  such  bond  shall  be  executed 
by  the  president  in  the  name  of  the  city  and  under  the 
corporate  seal  thereof,  and  shall  be  taken  in  all  courts 
of  this  State  as  a  full  and  complete  compliance  with  the 
law  in  such  cases." 

An  act  of  the  legislature  embodying  the  substance  of 
the  foregoing  section  was  held  unconstitutional  and 
void,  as  in  violation  of  article  11,  section  8,  of  the  con- 
stitution as  far  back  as  the  April  term  of  this  court  in 
the  year  1877.    See  City  of  Memphis  v.  Fisher,  9  Baxt, 
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239.  The  section  above  quoted  must  therefore  be  de- 
clared unconstitutional. 

Objection  is  made  to  subsection  6  of  section  1  of  arti- 
cle 3.  This  subsection  provides  that  the  municii>al  coun- 
cil shall  "have  exclusive  power  to  license  ferries  and  to 
r^ulate  the  same,  and  the  landing  thereof  within  the 
limits  of  the  city,  and  to  fix  and  prescribe  the  charges 
and  fees  for  ferries." 

For  the  defendants  it  is  insisted  that  it  is  customary 
everywhere  to  grant  such  rights  to  municipal  corpora- 
tions. Such  seems  to  be  the  rule  in  England  and  in  some 
of  our  States.  1  Dillon  on  Munic.  Corp.  (3  Ed.),  sections 
114, 115, 116.  In  this  State,  however,  there  is  a  different 
rule.  No  authority  is  given  in  the  constitution  for  the 
delegation  of  such  rights  to  municipal  corporations.  The 
.power  of  delegation  is  to  be  found  in  article  11,  section 
9,  which  reads:  "The  l^slature  shall  have  the  right 
to  vest  such  powers  in  the  courts  of  justice,  with  regard 
to  private  and  local  affairs,  as  may  be  expedient."  This 
same  provision  is  found  in  the  constitution  of  1834,  ar- 
ticle 11,  section  8.  Prior  to  the  last-mentioned  constitu- 
tion the  power  had  been  delegated  to  the  county  court 
Corporation  of  Memphis  v.  John  Overton,  3  Yerg.,  387. 
We  do  not  find  anything  in  that  case,  or  in  any  prior 
case,  setting  forth  the  grounds  of  this  grant.  However, 
since  the  constitution  of  1834,  and  of  1870,  went  into 
effect^  the  power  to  delegate  has  been  ascribed  to  the 
section  which  we  have  quoted;  or  at  least  the  power 
must  be  found  to  re3ide  there.    See  Ouinn  v.  Eaves,  117 
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Tenn.,  524, 101  S.  W.,  1154,  and  cases  therein  cited.  The 
power  has  been  delegated  to  the  county  courts  of  the 
State,  and  statutes  have  been  passed  regulating  the  right 
There  is  no  autliority  in  the  constitution  for  the  delega- 
tion of  such  powers  to  municipal  corporations.  The 
subsection  quoted  is  therefore  unconstitutional  and  void. 

Objection  is  made  to  subsection  37  of  article  3,  and  to 
sections  14,  15,  and  22  of  article  8. 

Subsection  37  of  article  3  provides  that  the  municipal 
council  shall  have  power  "to  locate  and  establish  as 
many  voting  precincts  in  each  ward  as  may  be  necessary 
to  accommodate  the  voters  therein,  and  to  guard  and 
protect  the  same,  provided  that  a  suflftcient  number  of 
precincts  be  established  in  each  ward  so  that  they  shall 
conform  to  any  rule  or  regulation  fixed  by  the  county 
court  for  holding  State  or  county  elections. 

Subsection  14  of  article  8  reads:  "That  all  special 
elections,  not  otherwise  provided  for,  shall  be  hrfd  under 
such  regulations  as  may  be  prescribed  by  ordinance.'^ 

Section  15  reads:  "That  subject  to  the  constitution 
and  laws  of  the  State  governing  the  city,  provisions  may 
be  made  by  ordinance  for  the  holding  of  any  election 
for  any  lawful  purpose,  and  for  conducting  the  same 
and  ascertaining  and  declaring  the  result  thereof,  and 
making  a  proper  record  to  evidence  the  result." 

Section  22  reads:  "That  in  all  municipal  elections 
held  under  this  charter  the  voters  thereat  shall  have  all 
the  qualifications  necessary  to  entitle  them  to  vote  for 
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members  of  the  general  assembly,  and  must  have  re- 
sided for  six  months  next  preceding  the  election  in  the 
city  of  Memphis." 

For  the  defendants  it  is  insisted  that  the  power  dde^ 
gated  has  reference  solely  to  special  franchise  elections 
and  not  to  general  official  elections.  It  is  further  in- 
sisted that  the  election  law  of  1897  (Acts  1897,  p.  139, 
t.  16)  construed  in  the  case  of  Gotten  v.  Chwen,  113 
Tenn.,  175,  80  S.  W.,  1087,  does  not  contemplate  and 
make  special  provision  for  franchise  elections  such  as 
are  authorized  by  the  act  of  March  27,  1907,  under  the 
head  of  franchises.  It  is  further  insisted  that  elections 
are  an  incidental  matter  and  belong  naturally  to  muni- 
cipal life. 

We  think  the  learned  counsel  for  the  defendants  in- 
correctly construe  the  provisions  above  quoted.  Un- 
doubtedly the  purpose  of  these  provisions  was  to  place 
the  whole  matter  of  elections  within  the  city  of  Memphis, 
both  general  and  special,  and  of  every  nature,  and  for 
all  purposes,  in  the  municipal  council.  This  is  especially 
manifest  from  the  language  used  in  section  15  above 
quoted :  "Provisions  may  be  made  by  ordinance  for  the 
holding  of  any  election  for  any  lawful  purpose,  and  for 
conducting  the  same  and  ascertaining  and  declaring 
the  result  thereof,  and  making  a  proper  record  to  evi- 
dence the  result." 

It  is  no  doubt  true,  as  insisted  for  the  defendants,  that 
the  matter  of  elections  is  incidental  to  corporate  life, 
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and  under  proper  limitations  may  be  conferred  in  a 
charter.  But  the  question  here  goes  deeper.  There  is 
a  general  law  of  the  State  providing  how  elections  shall 
be  conducted  in  communities  having  a  population  of  fif- 
ty thousand  inhabitants  or  over  according  to  the  federal 
census  of  1890,  or  that  may  have  at  any  time  thereafter 
fifty  thousand  inhabitants  or  over.  This  general  statute 
(chapter  16,  p.  139,  Acts  1897)  applies  to  all  elections, 
State,  county,  and  municipal,  within  the  territorial  des- 
ignation above  indicated.  By  this  act  it  is  made  the 
duty  of  the  commissioners  of  registration  to  appoint, 
prior  to  all  elections  held  under  the  provisions  of  the 
act,  three  judges  and  two  clerks  and  the  officer  or  offi- 
cers to  hold  such  election,  "to  the  exclusion  of  the  sher- 
iffs and  coroner,  or  other  officer  or  person  heretofore 
possessing  said  power  of  appointment  of  elections  in  each 
ward  and  district,  and  voting  precinct  of  the  city  or 
county  to  which  this  act  applies;  and  the  county  court, 
mayors,  and  boards  of  mayor  and  aldermen  and  sheriflfs 
in  the  counties  and  cities  within  the  provisions  of  this 
act  are  hereby  divested  of  the  authority  to  appoint  said 
officers,  judges  and  clerks  of  said  election.  All  three  of 
the  judges  shall  not  be  from  the  same  political  party, 
if  persons  from  different  political  parties  are  willing  to 
serve;  and  they  shall  be  appointed  from  the  two  politi- 
cal parties  most  numerously  represented  in  such  ward 
or  district.  The  two  clerks  shall  be  of  different  politi- 
cal parties^  if  competent  persons  of  different  political 
parties  are  willing  to  serve.    The  judges  and  clerks  shall 
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be  residents  and  citizens  of  the  ward  or  district  in  whicli 
the  voting  places  for  which  they  are  appointed  are  sit- 
uated. They  shall  be  appointed  within  sixty  days  prior 
to  the  election,  and  in  due  time  to  serve  thereat'^ 

It  is  further  provided  in  the  act  referred  to  (the  act 
of  1897) ;  "That  it  shall  be  the  duty  of  the  officer  holding 
the  election  to  deliver  the  polls  or  returns  of  the  election 
sealed  as  received  to  the  said  commissioners  of  registra- 
tion, not  later  than  12  o'clock  m.  on  the  first  Monday 
after  the  election.  On  the  first  Monday  after  the  election 
it  shall  be  the  duty  of  the  commissioners  of  registration 
to  compare  the  said  polls  or  returns  at  the  court  house, 
and  to  certify,  in  writing,  signed  by  at  least  two  of  them, 
the  result  as  shown  by  said  polls  or  returns,  and  to 
deliver  said  cei'tificate  to  each  person  elected  at  said 
election.^' 

It  is  further  provided  "that  said  commissioners  of 
registration  shall  cause  a  true  copy  of  all  the  polls  or 
poll  lists  used  at,  or  in,  every  regular  November  elec- 
tion to  be  made  out,  and  when  completed  they  shall  file 
the  same  with  the  clerk  of  the  county  court  to  be  pre- 
served as  records  for  the  period  of  four  years  by  him." 

In  the  last  section  of  the  act  it  is  provided :  "That  the 
djiities  imposed  and  the  powers  conferred  herein  upon 
the  commissioners  of  registration  shall  apply  to  all  nat- 
ional. State,  county  and  municipal  elections,  and  also 
to  all  special  or  called  elections." 

The  city  of  Memphis  falls  within  the  provisions  of  the 
foregoing  act,  along  with  many  other  communities  in 
the  State,  which  fall  within  the  classification  made  by 
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this  act  No  good  reason  can  be  conceived  why  the  city 
of  Memphis  should  be  elevated  above  the  other  com- 
munities covered  by  the  act,  op  depressed  below  those 
communities,  as  the  case  may  be,  and  placed  in  a  class 
by  itself,  whereby,  in  the  use  of  the  elective. franchise, 
it  is  relieved  of  the  burdens  imposed  upon  other  com- 
munities by  the  provisions  of  the  act  referred  to,  and  of 
those  acts  which  the  latter  act  amends,  or  why  its  people 
should  be  deprived  of  the  safeguards  vouchsafed  to  other 
communities  by  the  said  act  of  1897  and  its  congeners. 
Those  provisions  are  both  burdens  upon  the  official  agen- 
cies employed  in  the  conduct  of  elections  and  benefits 
and  safeguards  to  the  people  of  the  communities  for 
which  they  were  devised.  The  attempt  to  deprive  the 
city  of  Memphis  of  the  benefit  of  these  provisions  must 
be  held  void  as  in  violation  of  article  1,  section  8,  of  the 
constitution,  and  of  article  11,  section  8. 

It  is  insisted  that  the  various  provisions  which  have 
been  above  declared  unconstitutional  along  with  certain 
other  provisions  now  to  be  mentioned,  constitutedistinct 
subjects  not  embraced  within  the  title  of  the  act  we  have 
under  consideration  (the  act  of  March  27,  1907) ;  hence 
the  act  is  void,  as  in  violation  of  article  2,  section  17, 
of  the  constitution  of  the  State.  The  other  provisions 
referred  to  in  connection  with  the  foregoing  provisions 
declared  unconstitutional  are  sections  37,  41,  and  44 
of  article  5,  relating  to  revenue  and  taxation.     These 

■ 

sections  contain  several  provisions  which  cover  State 
and  county  taxes. 
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Article  2,  section  17,  so  far  as  necessary  to  be  quoted 
at  this  point,  and  so  far  as  applicable  to  the  inquiry 
above  suggested,  reads  as  follows :  "No  bill  shall  become 
a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  the  title." 

The  decisions  in  this  State  construing  and  applying 
the  provision  of  the  constitution  just  quoted  are  very 
numerous.  They  are  as  follows:  State  v.  Hayes,  116 
Tenn.,  40,  93  S.  W.,  98 ;  Memphis  v.  Hastings,  113  Tenn., 
142,  86  S.  W.,  609 ;  Arhuckle  Bros.  v.  McCutchen,  111 
Tenn.,  514, 77  S.  W.,  772;  Nichols  &  Shepherd  Co.  v.  Loj/d, 
111  Tenn.,  145,  76  S.  W.,  911 ;  Saunders  v.  Savage,  108 
Tenn.,  340,  67  S.  W.,  471 ;  Condon  v.  Moloney,  108  Tenn., 
82,  65  S.  W.,  871 ;  Carroll  v.  Alsup,  107  Tenn.,  257,  64 
S.  W.,  193 ;  State  v.  McMinnvUle,  106  Tenn.,  384,  61  S. 
W.,  785 ;  State,  ex  rel,  v.  Banks,  106  Tenn.,  394,  61  S. 
W.,  778 ;  State  v.  Hoskins,  106  Tenn.,  430,  61  S.  W.,  781 ; 
State,  ex  rel.,  v.  Schlitz  Brewing  Co.,  104  Tenn.,  715,  59 
S.  W.,  1033,  78  Am.  St.  Rep.,  941 ;  State  v.  Brown,  103 
Tenn.,  449,  53  S.  W.,  727;  State  v.  Bradt,  103  Tenn., 
584,  53  S.  W.,  942;  Ryan  v.  Terminal  Co.,  102  Tenn., 
Ill,  50  S.  W.,  744,  45  L.  R.  A.,  303;  Bank  v.  Divine  Gro- 
cery Co.,  97  Tenn.,  603,  37  S.  W.,  390;  Powers  v.  McKen- 
zie,  90  Tenn.,  167,  16  S.  W.,  559.  The  remaining  cases 
upon  the  subject  will  be  found  stated,  examined,  and 
compared  in  Hardaway  v.  Lilly  (Tenn.  Chy.  App.,  1898), 
48  S.  W.,  712. 

It  is  insisted  for  defendants  that,  notwithstanding 
the  above  mentioned  unconstitutional   provisions,   the 
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residue  of  the  act  may  still  be  good,  under  the  rule  which 
holds  that  under  some  circumstances  Toid  or  unconstitu- 
tional provisions  of  a  statute  may  be  eliminated  and 
the  residue  may  still  stand.  We  have  numerous  cases 
in  Tennessee  upon  this  subject.  They  are:  Fite  v. 
State,  114  Tenn.,  646,  88  S.  W.,  941,  1  L.  R.  A.  (N.  S.), 
520;  State  v.  TrcwhHt,  113  Tenn.,  561,  82  S.  W.,  480; 
Lindsay  V.  Allen,  112  Tenn.,  637,  82  S.  W.,  171;  Weaver 
V.  Davidson  County,  104  Tenn.,  315,  334,  59  S.  W.,  1105 ; 
Jones  V.  Memphis,  101  Tenn.,  188,  47  S.  W.,  138 ;  Austin 
V.  State,  101  Tenn.,  563,  48  S.  W.,  305,  50  L.  R.  A.,  478, 
70  Am.  St.  Bep.,  703;  Orihhle  v.  Wilson,  101  Tenn.,  612; 
State  Y.Cummins^99  Tenn., 682;  State  Y.Scott,  98  Tenn., 
256,  39  S.  W.,  1,  36  L.  R/  A.,  461 ;  Reelfoot,  etc..  District 
V.  Dawson,  97  Tenn.,  151, 36  S.  W.,  1041, 34  L.  R.  A.,  725 ; 
Dugger  v.  Ins.  Co.,  95  Tenn.,  260,  261,  32  S.  W.,  5,  29 
L.  E.  A.,  796;  Burkholtz  v.  State,  16  Lea,  71 ;  Ballentine 
V.  Mayor,  etc.,  of  Pulaski,  15  Lea,  633,  648;  Franklin 
County  V.  Railroad,  12  Lea,  521,  531,  552;  State  v.  Wil- 
son, 12  I-,ea,  246,  254 ;  Tillma/n  v.  Cocke,  9  Baxt,  429 ; 
Veely  v.  State,  4  Baxt.,  174. 

We  shall  postpone  the  determination  of  the  questions 
thus  suggested  until  we  state  the  next  phase  of  the  in- 
quiry in  respect  of  the  violation  of  article  2,  section  17, 
of  the  constitution.  That  portion  of  section  17  of 
article  2  of  the  constitution  involved  in  this  latter  phase 
reads  as  follows:  "All  acts  which  repeal,  revive  or 
amend  former  laws  shall  recite  in  their  caption,  or  other- 
wise, the  title  or  substance  of  the  law  repealed,  revived 
or  amended." 


440  TENNESSEE  REPORTS.      [118  Tenn. 

Ualone  t.  Williams. 

The  title  of  the  act  under  consideration  is  as  follows : 
"An  act  to  modify  and  change  in  certain  respects  the 
form  of  government  of  the  city  of  Memphis  by  abolish- 
ing certain  municipal  officers,  departments,  and  agen- 
cies, and  creating  others;  to  alter  and  change  some  of 
its  powers  and  to  create  others;  to  amend  its  existing 
charter  or  charters,  or  acts  of  the  general  assembly,  un- 
der which  it  is  organized  and  exists  as  a  municipality, 
so  as  to  continue  its  existence,  with  a  more  efficient  form 
of  government,  and  with  powers  altered  and  enlarged, 
so  as  to  secure  and  promote  better  government  and  ad- 
ministration, and  to  amend  an  act  entitled  *An  act  to  es- 
tablish taxing  districts  in  the  State  and  to  provide  the 
means  of  local  government  for  the  same,'  being  chapter 
11,  Acts  of  1879,  and  all  acts  amendatory  thereof;  and 
also  to  amend  chapter  54  of  the  Acts  of  1905,  entitled 
^A  bill  to  be  entitled  "An  sL^ct  to  establish  taxing  dis- 
tricts in  this  State,  and  to  provide  the  means  of  local 
goverment  for  the  same,"'  the  same  being  chapter  11 
of  the  Acts  of  1879,  and  all  acts  amendatory  thereof, 
constituting  the  charter  of  the  city  of  Memphis;  and 
to  better  and  perfect  the  charter  of  said  city  of  Memphis, 
created  by  the  acts  of  assembly  aforesaid.'' 

Before  entering  into  the  particulars  of  the  question, 
we  shall  state  in  outline  the  general  contentions  of  the 
respective  parties.  For  the  complainants  it  is  insisted 
that,  while  the  caption  purports  an  amendment,  the 
body  of  the  act  shows  a  complete  new  scheme  of  legisla- 
tion, covering  the  whole  subject,  and  thereby  displacing 
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the  tormep  acts  composing  the  charter  of  the  city  of  Mem* 
phis;  in  shorty  that,  while  the  title  purports  simply  an 
amendment  of  the  former  charter,  the  body  of  the  act 
contains  a  new  charter,  and  is  therefore  in  conflict  with 
the  caption,  and  consequently  makes  the  whole  act  void. 
For  the  defendants  it  is  insisted  that  the  amendatory 
purpose,  not  only  appears  in  the  caption,  but  i^  the  pre- 
amble following  the  caption,  and  also  in  the  body  of  the 
act,  all  through  it;  h^nce  that  the  body  of  the  act  is  in 
strict  accord  with  the  caption. 

There  are  some  general  observations  that  we  deem 
pertinent  at  this  point,  in  the  nature  of  a  statement  of 
the  principles  which  should  control  the  investigation. 

In  the  first  place,  while  the  legislative  history  of  an 
act  may  be  looked  to  bb  throwing  light  upon  its  meaning 
and  purpose,  we  do  not  think  that  any  controlling  im- 
portance can  be  attached  to  the  fact  that  the  bill  in  ques- 
tion was  first  introduced  as  an  independent  act,  and 
then  withdrawn  and  introduced  as  an  amendatory  act, 
for  the  purpose  of  avoiding  the  Pendleton  law,  and  es- 
caping the  prohibition  of  the  sale  of  intoxicating  liquors 
in  the  city  of  Memphis.  The  purpose^  whether  laudable 
or  reprehensible  from  a  moral,  social,  or  economic  stand- 
point, was  at  all  events  a  lawful  one,  and  cannot  greatly 
aflfect  the  question  whether  the  act  under  examination 
can  be  considered  and  treated  from  the  constitutional 
standpoint  as  an  amendatory  one. 

In  the  second  place,  we  deem  it  quite  true  that  if  the 
caption  of  an  act  shows  that  it  was  intended  by  the  legis- 
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lature  as  an  amendatory  act^  while  the  body  shows  it^ 
in  direct  termSy  or  express  terms,  to  be  a  repealing  aet^ 
such  act  must  be  held  void  under  the  doctrine 
of  Murphy  v.  State,  9  Lea,  873.  If  the  caption 
of  the  act  be  of  the  kind  referred  to,  and  the 
body  shows  that  it  is  a  complete  scheme  of  legis- 
lation intended  to  cover  the  whole  field,  here  we  would 
find,  in  the  body  of  the  act,  what  is  commonly  known  as 
a  "repeal  by  implication,'*  and  the  question  to  be  deter- 
mined would  be  presented  in  an  alternative  aspect: 
First,  either  the  whole  act  would  be  void ;  or,  secondly, 
it  would  be  good  simply  as  a  new  and  independent  act. 
The  solution  of  the  alternative  depends  upon  the  con- 
struction and  application  of  article  2,  section  17,  of  the 
constitution,  above  quoted.  Now,  suppose  the  l^isla- 
ture,  because  not  rightly  comprehending  the  constitu- 
tional eflFect  of  what  they  are  doing,  place  under  a  title 
purporting  to  amend  a  given  statute  matter  which  by 
construction  of  law  is  held  to  be  an  implied  repeal  of 
the  law  referred  to;  shall  that  render  the  act  abortive? 
The  purpose  of  the  last  clause  of  the  constitutional  pro- 
vision above  quoted  is  fully  met  in  the  case  supposed  by 
the  recital  of  the  act,  to  be  dealt  with  afterwards,  in  the 
caption,  and  attention  is  thereby  called  to  it  But  is  the 
public  not  misled,  and  deceived,  when  the  purpose  ex- 
pressed in  the  caption  is  to  amend  the  act  referred  to, 
while  the  actual  thing  effected  in  the  body  of  the  act, 
if  its  provisions  be  given  a  true  interpretation,  is  a  re- 
peal of  the  prior  legislation?     It  would  seem  so,  and 
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thereby  it  would  appear  that  the  purpose  of  the  prior 
clause  of  the  constitution  quoted — "No  bill  shall  become 
a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  the  title''— would  be  violated, 
since  the  true  subject  of  the  act  would  not  be  expressed 
in  the  title;  that  true  subject,  as  expressed  in  the  body 
of  the  act,  being  a  repeal  of  the  former  statute,  while 
the  subject  expressed  in  the  title  is  an  amendment  i- 

We  do  not  think  the  opinion  of  the  legislature  as  to 
whether  an  act  is  an  amendatory  act,  or  a  repealing  act, 
is  at  all  conclusive.  The  question  is  a  judicial  one,  and 
it  is  the  duty  of  the  court  to  consider  it  from  that  stand- 
point alone,  without  further  deference  to  the  opinion 
of  the  l^islature  than  is  required  by  the  well-known 
and  universal  rule  that  statutes  must  not  be  declared 
unconstitutional  if  it  be  possible  by  any  reasonable  con- 
struction to  hold  them  valid ;  or,  as  applied  to  the  case 
supposed,  when  the  caption  declares  a  purpose  to  amend 
an  act  referred  to,  the  act  must  be  sustained  as  an 
amendatory  act,  if  this  can  be  done  by  any  reasonable 
construction.  But  suppose  the  "expressed  intention,'' 
or  that  expressed  in  terms,  is  in  conflict  with  the  com- 
pleted result  as  shown  by  the  provisions  of  the  act,  which 
shall  control?  When  the  actual  provisions  show  a  re- 
peal of  prior  acts,  can  the  legislature  nullify  the  fact 
by  saying  in  terms,  "This  is  an  amendment,  not  a  re- 
peal?" Certainly  not.  The  dominant  intent  must  be 
held  to  be  that  which  is  shown  by  the  fact.  This  is  un- 
mistakable.   The  other  is  illusory.    Here  we  must  dis- 
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tinguish  between  purpose  and  characterization.  To  de- 
termine the  purpose  we  examine  both  the  title  and  the 
body  of  the  act.  If  they  are  found  to  be  at  cross-pur- 
poses^that  is  to  say,  if  the  title  expresses  one  purpose 
and  the  body  of  the  act  shows  a  different  one,  the  lat- 
ter is  not  included  in  the  former — y  there  is  a  conflict, 
and  a  violation  of  the  constitution.  The  body  of  the 
act  always  shows  the  real  thing  done,  the  thing  actually 
intended.  It  gives  character  to  the  act.  By  it  we  are  to 
determine  the  designation  or  class  under  which  the  act 
falls ;  and  this,  as  above  stated,  is  a  matter  for  judicial 
construction  and  determination. 

We  do  not  think  that  Poe  v.  State,  85  Tenn.,  495,  3 
S.  W.,  658,  is  at  all  opposed  to  the  views  above  expressed, 
since  it  appears  (page  500  of  85  Tenn.,  page  659  of  3  S. 
W.)  that  the  court  simply  rejected  as  surplusage  so 
much  of  the  title  of  the  act  under  examination  in  that 
case  as  referred  to  the  matter  of  amendment,  no  par- 
ticular statute  being  referred  to,  and  held  that  the  title 
of  the  act  show^ed  "an  intent  to  legislate  upon  tJie  entire 
subject  of  concealed  iveaponsy  and  not  a  purpose  tq 
amend  or  repeal  a  particular  provision  only."  It  was 
thus  treated  as  an  independent  act,  covering  the  whole 
subject,  and  repealing  by  implication  prior  laws  in  con- 
flict with  it.  However,  if  the  matter  rejected  from  the 
title  in  Poe  v.  State,  had  not  been  rejected,  the  act  there 
under  examination  must  have  been  held  unconstitution- 
al, as  shown  by  the  later  case  of  Shelton  v.  State,  96 
Tenn.,  521, 32  S.  W.,  967. 
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Nor  is  there  any  doubt  under  our  decisions  that,  if 
the  subsequent  act  contains  a  full  scheme  of  legislation 
upon  the  subject  which  it  covers,  it  operates  as  a  repeal 
of  prior  acts  on  the  same  subject  (Encin  v.  State^  116 
Tenn.,  71,  89,  90  et-seq.,  93  S.  W.,  73),  and  there  is  no 
place  for  the  theory  advanced  by  defendants'  counsel 
that  after  such  repeal  there  is  still  left  in  the  former 
corporation  a  spark  of  life,  op  that  it  is  still  a  legal  en- 
tity under  its  former  incorporation,  and  is  merely  fan- 
ned into  a  larger  life  by  the  subsequent  legislation.  The 
result  of  the  repeal  of  the  charter,  where  there  is  in  fact 
a  repeal,  is  a  complete  legal  extinction ;  there  is  no  legal 
entity  left  Ermn  v.  State,  116  Tenn.,  91,  92,  et  seq., 
93  S.  W,,  73 ;  BHnkley  v.  State,  108  Tenn.,  475,  67  S.  W., 
796.  In  the  latter  case  it  was  said :  "A  municipal  char- 
ter is  not  only  the  measure  of  corporate  i)Owers,  but  is 
also  the  beginning  and  the  end  of  corporate  life;  and 
that  life  is  a  distinct,  indivisible  thing.  When  a  charter 
is  completely  granted,  a  distinct  corporate  entity  comes 
into  being;  and  when  the  charter  is  completely  surren- 
dered, the  corporate  entity  ceases  to  exist.  So  the  life 
of  the  old  town  of  McMinnville,  as  a  distinct  legal  entity, 
began  when  the  old  charter  was  granted,  and  the  life  of 
that  town  ceased  when  that  charter  was  surrendered. 
The  change  was  not  a  mere  amendment  of  the  old  char- 
ter, a  simple  transmutation  of  the  existing  corporate 
entity,  but  an  entirely  different  thing.  The  legal  re- 
sult was  twofold:  (1)  There  was  an  absolute  extin- 
guishment of  one  corporate  entity,  and  (2)  the  original 
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establishment  of  another  one.  Although  subject  to  the 
contracts  of  the  old  corporation  (Acts  1875,  p.  143,  c. 
92,  section  14,  proviso),  this  new  charter  was,  in  con- 
templation of  law,  the  inception  of  a  new  municipality, 
the  beginning  of  a  new  and  distinct  corporate  existence ; 
and,  having  been  incorporated  after  the  passage  of  the 
act  of  1899  (Acts  1899,  p.  474,  c.  221)  with  a  population 
of  only  1,980  by  the  federal  census  of  1890,  this  new 
municipality  was  from  the  start  subject  to  the  provis- 
ions of  the  foup-mile  law  as  amended  by  that  act" 
There  is  nothing  in  Cooper  v.  Toivn  of  Shelhyville 
(Tenn.  Ch.  App),  57  S.  W.,  429,  in  conflict  with  what 
has  just  been  said.  On  the  contrary,  that  case  is  in  full 
accord.    See  specially,  pages  434  and  442. 

We  may  add  that  the  following  quotation,  appearing 
in  the  brief  of  defendants^  counsel,  taken  from  Thomp- 
son's Commentaries  on  the  Law  of  Corporations  (vol- 
ume 1,  section  623),  is  good  law,  viz.:  "The  test  by 
which  to  determine  whether  a  particular  subject  can  be 
embraced  within  the  title,  *An  act  to  amend'  a  former 
act,  is  to  consider  whether  the  subject  could  have  been 
embraced  within  the  original  act  under  its  title.  *If,  un- 
der the  original  title  of  the  act  incorporating  the  com- 
pany, it  would  have  been  proper  to  confer  upon  the 
corporation  the  powers  contained  in  the  amendxnent, 
then  there  can  be  no  doubt  of  the  powder  to  confer  them 
upon  it  by  way  of  amendment  of  such  act>  and  under 
the  title  of  *An  act  to  amend'  the  original  act>  reciting 
its  title.    Any  additional  powers  may  be  given  to  the 
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company  under  an  amendatory  act  which  could  have  been 
constitutionally  conferred  under  the  original  act"  This 
is  substantially  the  rule  laid  down  in  our  own  State. 
Wright  V.  Cunningham,  115  Tenn.,  445,  91  S.  W.,  293 ; 
Hymm  v.  State,  87  Tenn.,  109-111,  9  S.  W.,  372,  1  L. 
R.  A.,  497;  Goodbar  v.  Memphis,  113  Tenn.,  20,  81  S.  W., 
1061.  This  rule,  however,  is  wholly  aside  from  the  ques- 
tion whether,  under  a  caption  to  amend  a  prior  act^  a 
complete  scheme  of  legislation  may  be  set  up  which  takes 
the  place  of  the  prior  legislation.  The  inaccuracy  of 
thought,  it  seems  to  us,  in  citing  the  rule  referred  to, 
arises  from  confusing  the  rules  applyingto  amendments 
purely  with  that  rule  which  declares  that  a  complete 
new  scheme  of  legislation  does  not  amend  an  old  act  upon 
the  same  subject,  but  displaces  and  repeals  it.  Sim- 
ilarly, the  doctrine  referred  to  by  defendants^  counsel, 
that  repeals  and  amendments  by  implication  do  not  fall 
within  the  provisions  of  article  2,  section  17,  of  the  con- 
stitution, simply  means  that  they  may  be  effective  with- 
out referring  to  the  prior  act  or  acts  incidently  aflfected ; 
that  is,  they  are  independent  acts  with  collateral  effects. 
This  is  a  different  question  altogether  from  the  one 
whether  an  act  purporting  on  its  face  to  be  an  amenda- 
tory act  can  in  its  body  be  a  repealing  act,  either  by  di- 
rect words  or  by  implication. 

We  shall  now  state  in  outline  the  powers  and  form 
of  organization  devolved  upon  the  city  by  the  act  in  ques- 
tion.   We  cannot  give  these  in  detail,  because  of  the 
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great  length  of  the  act^  covering,  as  it  does,  seventy-five 
long,  closely  printed  pages. 

The  powers  given  are : 

"To  have  perpetual  succession;  to  sue  and  be  sued; 
to  implead  and  be  impleaded,  defend  and  be  defended, 
in  any  courts  of  law  or  equity  in  all  actions  whatsoever, 
except  as  hereafter  provided  in  article  — ,  section  28  of 
this  act ;  and  that  it  may  make  and  use  a  corporate  seal, 
and  alter  same  at  pleasure,  may  acquire  and  hold  any 
gift,  devise,  purchase,  or  by  condemnation  proceedings, 
lands  or  other  property  for  public  use,  either  within  the 
corporate  boundaries  of  said  city,  or  beyond  the  limits 
of  said  city,  for  waterworks  to  supply  the  city  and  its 
inhabitants  with  water;  for  gas  works  and  other  works 
and  plants  for  supplying  the  city  and  its  inhabitants 
with  light,  heat  and  power,  or  any  of  them; 
for  public  parks,  cemeteries,  penal  and  charitable  insti- 
tutions or  any  of  them ;  for  hospitals,  markets,  wharves, 
engine  houses,  fire  stations,  depots,  rights  of  way  for 
sewers,  conduits,  pipe  lines,  pole  lines,  viaducts,  bridges, 
tunnels,  subways  or  for  the  exercise  of  the  powers  herein 
granted,  and  that  hereafter  may  be  granted,  or  for  any 
other  public  purpose. 

"That  it  may  take,  hold,  use  and  improve  any  prop- 
erty, real  personal  or  mixed,  either  within  or  without 
the  city  limits  that  may  be  acquired  by  purchase,  gift, 
devise,  bequest  or  otherwise,  and  for  any  charitable  use 
or  educational,  benevolent  or  public  purpose  whatsoev- 
er, and  jnay  do  all  that  is  necessary  to  carry  out  the  pur- 
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pose  of  such  gifts,  bequests  or  devises,  and  may  sell, 
lease  or  otherwise  dispose  of  any  property,  real,  per- 
sonal or  mixed  of  the  city,  and  any  contract  rights  of 
the  city,  subject  to  the  restrictions  imposed  by  this  char- 
ter or  the  constitution  of  the  State ; 

"That  it  may  lay  out,  open,  extend,  widen,  improve, 
maintain  or  vacate  streets  and  alleys,  sidewalks  and 
crossings  and  all  public  highways,  and  regulate  the  use 
of  same ; 

"That  it  may  construct  and  maintain  sewers,  drains 
and  all  works  necessary  for  the  disposition  of  sewage; 

"That  it  may  erect,  construct  and  maintain  public 
buildings  and  public  works,  and  may  lay  out  and  main- 
tain public  parks  and  cemeteries; 

"That  it  may  establish  and  maintain  public  schools, 
public  libraries,  reading  rooms  and  penal  and  charita- 
ble institutions; 

"That  it  may  exercise  the  powers  of  eminent  domain 
and  taxation,  and  may  by  amendment  of  this  charter 
extend  its  limits  as  defined  herein  so  as  to  include  new 
and  additional  territory; 

"That  it  may  prot^^ct  the  property  of  the  city,  and 
the  lives  and  property  of  its  inhabitants  from  floods  and 
inundations  and  the  danger  thereof;  and 

"That  it  may  exercise  all  municipal  power  necessary, 
or  which  may  be  deemed  expedient  for  the  complete  and 
efiftcient  management  and  control  of  the  municipal  prop- 
erty and  administration  of  the  municipal  government 
and  necessary  to  maintain  the  public  peace,  protect 
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property  and  promote  the  public  welfare  and  preserve 
the  health  of  the  inhabitants  of  the  city,  whether  such 
powers  be  expressly  enumerated  herein  or  not;  and  may 
haye  and  exercise  within  the  city  limits,  and  for  two 
miles  outside  thereof,  all  governmental  powers,  and  po- 
lice powers,  subject  to  the  limitations  prescribed  by 
the  constitution  and  laws  of  the  State  and  of  the  United 
States," 

The  foregoing  provisions  are  contained  in  article  1  of 
the  act. 

Article  2  vests  the  legislative  functions  of  the  city 
in  the  municipal  council,  to  consist  of  a  president,  vice 
president,  and  three  commissioners,  and  prescribes  their 
qualifications  and  fixes  their  salary,  prescribes  what 
a  quorum  shall  be,  that  the  vote  of  a  majority  shall  be 
necessary  to  pans  ordinances,  and  indicates  certain  dis- 
qualifications to  deal  with  the  city  in  any  other  capacity, 
and  contains  provisions  with  respect  to  the  meetings  of 
the  council. 

Article  3  provides  that  all  powers  "conferred  upon 
the  city  by  the  charter  shall  be  exercised  by  ordinance, 
except  as  otherwise  provided  in  this  charter."  It  further 
provides  that  the  president  and  municipal  council  shall 

« 

have  power  by  ordinance  to  provide  for  the  management 
and  control  of  the  finances  and  of  all  the  property  be- 
longing to  the  city,  and  to  appropriate  money  and  pro- 
vide for  the  payment  of  all  debts  and  expenses  of  the 
city,  to  acquire  property  for  the  city  by  purchase  or 
gift,  to  sell  property  for  the  city,  to  make  contracts,  to 
levy  taxes,  to  license  occupations  and  impose  taxes  there- 
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on  (specifying  several  hundred).  Following  the  list 
.  of  occupations  and  businesses  occurs  this  general  clause : 
"The  forgoing  enumerations  of  powers  shall  be  con- 
strued as  in  explanation  and  not  in  limitation  of  the 
general  powers  herein  granted,  and  the  municipal  coun- 
cil shall  have  i)ower  to  license,  tax,  and  r^ulate  all 

« 

trades,  professions,  pursuits  or  employments  not  here- 
inbefore enumerated,  of  whatever  name  or  character, 
like  or  unlike,  and  fix  the  amount  of  license  tax  to  be 
paid  thereon.'' 

The  act  then  proceeds  to  si)ecify  the  powers  to  license, 
tax,  and  regulate  hackmen,  draymen,  etc.,  and  to  license 
and  regulate  ferries;  and  to  prescribe  the  time  for  which 
the  licenses  shall  run  and  the  fee  to  be  charged  therefor. 
It  then  gives  power  to  remove  and  prevent  all  obstruc- 
tions in  the  Mississippi  and  Wolf  rivers  within  the  city, 
and  to  improve  and  preserve  the  navigation  thereof, 
and  to  erect,  repair,  and  regulate  wharves  and  docks, 
and  to  regulate  the  rates  of  wharfage  within  the  limits 
of  the  city.  It  then  specifies  the  power  to  provide  the 
city  with  water,  to  make,  regulate,  and  establish  public 
wells,  pumps,  cisterns,  hydrants,  and  reservoirs  in  or 
under  the  streets,  within  the  city  or  beyond  the  limits 
thereof,  for  the  extinguishment  of  fires  and  the  conve- 
nience of  the  inhabitants,  and  to  prevent  the  unnecessary 
waste  of  water.  It  next  specifies  the  power  to  provide 
for  lighting  the  streets  and  erecting  lamps  thereon,  and 
to  regulate  and  fix  the  price  and  quality  of  gas,  gasoline, 


452  TENNESSEE  REPORTS.       [118  Tenn. 

Malone  ▼.  Williams. 

electricity,  or  other  means  of  lighting,  and  the  manner 
and  means  of  lighting  by  electricity,  and  the  power 
thereof,  and  to  compel  any  gas  or  electric  light  company, 
corporation,  or  individual  to  change  and  relocate  any 
gas  mains  and  pipes,  or  any  poles  or  conduits  for  electric 
wires. 

Then  follow  in  due  order  full  provisions  with  respect 
to  streets,  sewers,  steam  railroads,  bridges,  culverts,  pub- 
lic buildings,  inspection  of  food,  inspection  of  weights 
and  measures,  and  numerous  classes  of  merchandise; 
provisions  concerning  the  public  health  and  public  mor- 
als, theaters,  and  places  of  public  amusement;  the  es- 
tablishment of  fire  limits,  and  the  prevention  and  re- 
moval of  public  nuisances ;  provisions  for  the  preserva- 
tion of  public  order,  public  safety,  and  public  conven- 
ience, and  the  establishment  of  prisons  and  charitable 
institutions. 

Power  is  also  given  ^^to  establish  the  salaries  and  du- 
ties of  all  officers  and  the  compensation  and  duties  of  all 
employees  in  all  cases  not  provided  for  in  this  charter/* 
Then  follows  this  general  clause :  "The  foregoing  enum- 
eration of  particular  powers  granted  to  the  municipal 
council  in  this  charter  shall  not  be  construed  to  imi>air 
any  general  grant  of  powers  herein,  or  in  this  charter 
contained,  nor  to  limit  any  such  general  grant  of  pow- 
ers of  the  same  class  or  classes  as  those  enumerated; 
and  the  municipal  council  shall  have  power  to  pass, 
publish  and  amend  and  repeal  all  such  ordinances,  rules 
and  regulations  not  inconsistent  with  the  provisions 
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of  thifl  charter  or  contrary  to  the  laws  of  this  State  or 
of  the  United  States  as  it  may  deem  expedient  op  nec- 
essary in  maintaining  the  peace,  order  op  good  govern- 
ment, health  and  welfare  of  the  city,  its  trade,  conunerce, 
manufactures,  or  that  may  be  necessary  or  proper  to  car- 
ry into  effect  the  provisions  of  this  charter.'' 

Next  the  municipal  council  is  given  power  to  impose 
and  collect  fines,  forfeitures^  and  penalties.  It  is  requir- 
ed to  make  out  a  budget  for  each  department  as  far  as 
may  be  practicable.  Provisions  are  also  made  concern- 
ing the  style  of  ordinances  and  the  method  of  their 
passage,  together  with  the  amending,  reviving,  and  filing 
of  ordinances.  Power  is  also  given  to  impose  duties 
upon  abutting  property  owners  in  respect  of  sidewalks 
and  streets  fronting  op  adjoining  theip  property. 

Article  4  ppescribes  the  duties  of  the  president  and 
vice  president,  and  gives  the  municipal  council  "power 
to  appoint  all  city  oflOicers  not  designated  by  this  charter 
to  be  elected  by  the  people  or  otherwise  elected  or  ap- 
pointed,^ and  to  fill  by  appointment  all  vacancies  occur- 
ring in  such  offices;  also  for  just  cause  to  suspend  and 
remove  the  incumbents  of  any  such  office." 

This  article  provides  for  a  city  clerk,  Qity  assessor, 
judge  of  the  corporation  court,  clerk  of  that  court,  comp- 
troUep  of  the  city,  treasurer,  city  counselor,  assistant 
city  counselor,  stenographer  for  the  city  counselor,  city 
clerk,  and  prescribes  the  duties  of  each. 

Section  26  of  this  article  provides  "that  all  appointed 
officers  whose  positions  are  created  by  chartor  or  ordi- 
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nance,  not  appointed  by  the  governor  or  elected  by  the 
people,  shall  hold  their  ofllces  and  continue  in  the  ser- 
vice of  the  city,  subject  to  the  will  and  pleasure  of  the 
council.^' 

Article  5  is  entitled  ^'Revenue — Taxation,'*  and  con- 
tains fif  ty-flve  sections,  embracing  numerous  and  minute 
provisions  upon  these  subjects. 

Article  6  is  entitled  "Franchises,**  and  contains  full 
provisions  upon  this  subject. 

Article  7  is  entitled  "Department  of  Parks  and  Boule- 
vards,** and  contains  minute  provisions  upon  these  sub- 
jects. 

Article  8  is  entitled  "Miscellaneous  Provisions.** 
Herein  are  found  directions  concerning  city  improve- 
ment, fire  patrol  and  salvage  corps,  official  bonds,  fur- 
ther provisions  with  regard  to  ordinances,  and  provis- 
ions with  regard  to  city  elections. 

With  regard  to  ordinances  the  following  occurs  in 
section  18 :  "That  the  municipal  council  shall  have  the 
power  to  pass  all  ordinances  not  inconsistent  with  this 
charter  or  the  constitution  and  laws  of  the  State,  which 
it  may  deem  necessary  or  expedient  to  more  fully  carry 
out  any  provision  in  this  charter  contained.** 

The  next  section  reads:  "That  this  charter  is  de- 
clared to  be  a  public  act,  and  may  be  read  in  evidence  in 
all  courts  of  this  State  without  proof.** 

The  following  sections  of  article  8  are  referred  to 
by  counsel  for  complainants  as  being  without  mean- 
ing, unless  the  purpose  of  the  legislature  was  to  create 
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a  new  charter^  and  unless  the  act  was  understood  by 
that  body  to  be  really  a  new  charter  for  the  city.  These 
provisions  are  as  follows : 

^'Section  1.  Be  it  further  enacted^  that  all  ordinan- 
ceSy  regulations  and  resolutions  in  force  at  the  time  this 
charter  takes  eflfect,  and  not  inconsistent  therewith, 
shall  remain  and  continue  in  force  until  altered,  modi- 
fied or  repealed  by  the  municipal  council. 

"Sec.  2.  Be  it  further  enacted,  that  all  measures 
and  proceedings  pending  or  under  consideration  in  the 
l^slative  council  at  the  time  this  charter  takes  effect, 
and  not  inconsistent  with  the  provisions  thereof,  shall 
remain  *  unaffected  by  this  charter,  and  may  be  acted 
upon  and  disi>osed  of  as  if  they  had  originated  under 
this  charter. 

"Sec.  3.  Be  it  further  enacted,  that  all  rights  of  ac- 
tion, fines,  penalties,  and  forfeitures  accrued  to  the  city 
before  this  charter  takes  effect,  shall  remain  unaffected 
thereby  and  may  be  prosecuted  and  recovered  in  every 
respect  as  fully  as  if  this  charter  had  not  taken  effect.'* 

"Sec.  5.  Be  it  further  enacted,  that  all  recognizances, 
obligations,  and  all  other  instruments  entered  into  or 
executed  by  or  to  the  city  before  this  charter  takes  effect, 
and  all  taxes,  fines,  forfeitures  and  penalties  due  or  ow- 
ing to  the  city,  and  all  writs,  prosecutions,  actions  and 
causes  of  action,  except  as  herein  otherwise  provided, 
shall  continue  and  remain  unaffected  by  this  charter." 

"Sec.  21.  Be  it  further  enacted,  that  the  privilege 
taxes  as  now  fixed  by  law  shall  remain  and  continue 
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until  changed  by  ordinance,  and  the  municipal  council 
may  from  time  to  time^  by  ordinance,  fix  all  taxes  or 
privileges.*' 

The  following  sections  of  article  8  are  also  specially 
referred  to: 

"Sec.  8.  Be  it  further  enacted,  that  all  offices  existing 
under  the  act  entitled  ^An  act  to  establish  taxing  dis- 
tricts in  this  State,  and  to  provide  the  means  of  local 
government  for  the  same,'  being  chapter  11  of  the  Acts 
of  1879,  and  all  the  acts  amendatory  thereof,  constitu- 
ting the  charter  of  the  city  of  Memphis,  are  hereby  vaca- 
ted and  abolished.'' 

"Sec.  24.  Be  it  further  enacted,  that  all  offices  crea- 
ted by  chapter  54  of  the  Acts  of  Assembly  of  1905,  be, 
and  they  are  hereby,  abolished  and  vacated,  and  the  pres- 
ent occupants  or  incumbents  thereof  shall  cease  to  exer- 
cise the  powers,  duties  and  functions  thereof,  or  exer- 
cise any  authority  or  perform  any  duties  whatsoever  as 
officers  of  said  municipal  corporation;  that  the  muni- 
cipal council  shall,  as  soon  as  practicable,  or^yanize  all 
new  departments  created  by  this  act  or  by  the  municii)al 
council  under  the  authority  of  the  charter  of  the  city  of 
Memphis,  and  reorganize  all  other  departments  of  the 
city  government,  and  to  that  end  all  offices  in  each  and 
every  department  heretofore  created  and  existing  are 
hereby  made  vacant,  and  the  said  municipal  council 
«hall  make  appointments  to  fill  said  vacancies,  and  shall 
make  appointments  to  fill  the  departments  of  said  gov- 
ernment." 

It  is  insisted  for   complainants   that   the   foregoing 
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shows  a  complete,  independent  scheme  of  legislation, 
creating  a  new  charter  for  the  city  of  Memphis,  with 
a  full  corps  of  officers,  sufficient  to  support  the  new 
framework  and  with  power  in  these  officers  to  appoint 
all  others  that  may  from  time  to  time  be  needed;  that 
under  sections  8  and  24,  above  quoted,  of  article  8  all  of 
the  offices  existing  under  the  former  charter  were  abol- 
ished;  and  that  sections  1,  2,  3,  5,  and  21  of  article  8 
were  wholly  unnecessary  and  wholly  unmeaning  unless 
a  new  charter  was  intended,  and  if  this  was  the  in  ten- 
tion  that  these  sections  were  pertinent  and  proper.  It 
is  also  pointed  out  that  the  act  speaks  of  itself  more 
than  fifty  times  as  "this  charter,"  and  contains  numer- 
ous expressions,  such  as,  "when  this  charter  shall  go 
into  effect."  It  is  also  urged  that  the  frame  of  govern- 
ment under  the  present  act  is  antagonistic  to  that  creat- 
ed under  chapter  11,  p.  15,  of  the  Acts  of  1879,  and  its 
amendments;  that  under  the  act  of  1879  the  municipal 
government  was  divided  into  legislative,  executive,  and 
judicial  departments,  and  a  system  of  checks  and  bal- 
ances was  provided ;  that  the  legislative  department  con- 
sisted of  two  branches  or  boards,  and  no  contract  could 
be  entered  into  by  the  city  of  Memphis  without  the 
consent  flf  a  majority  of  each  of  said  boards;  and  that 
the  power  of  taxation  was  limited;  that  the  new  act 
is  radically  different,  for  that,  instead  of  separate  l^is- 
lative  and  executive  departments,  with  a  system  of 
checks  and  balances  and  limitations  of  the  taxing  power 
provided  by  the  former  acts^  the  new  act  vests  in  five 
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commissioners,  op  rather  a  majority  thereof,  all  legis- 
lative, executive,  taxing,  and  police  powers;  that  un- 
der the  old  acts  the  legislative  department  consisted 
of  two  chambers,  while  under  this  act  there  is  only  one 
chamber — a  commission,  clothed  with  unlimited  power; 
that  under  the  old  act  and  the  amendments  thereto  the 
mayor  and  the  board  of  Are  and  police  commissioners 
and  the  board  of  public  works  constituted  the  govern- 
ment, while  under  the  new  act  the  various  departments 
are  divided  up  among  the  commissioners,  each  of  the 
five  being  authorized  to  acquire  control  of  one  dei)artr 
ment;  that  under  the  old  law  a  certain  amount  was 
required  to  be  apportioned  to  each  department,  which 
was  restricted  to  the  amount  so  set  apart  to  it,  while 
under  the  new  act  there  is  no  such  wise  restriction, 
but  the  matter  is  left  to  the  discretion  of  the  five  com- 
missioners; that  under  the  former  acts  the  officials 
were  placed  under  heavy  bonds  for  the  faithful  per- 
formance of  their  duties,  but  under  the  new  act>  while 
bonds  are  required  for  some  officers,  none  are  required 
to  be  given  by  the  commissioners;  that  under  the  old 
law  the  number  of  officers  was  designated  and  their 
salaries  fixed,  while  under  the  new  act  the  commission- 
ers have  powder  to  establish  offices  and  agencies  of  gov- 
ernment without  limit,  and  to  fix  their  salaries;  that 
under  the  old  law  the  discharge  of  officers  and  em- 
ployees was  regulated  by  special  provisions,  while  under 
the  new  act  the  power  to  discharge,  even  without  a 
hearing,  is  unrestricted;  that  under  the  old  act  the 
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assessment  of  taxes  was  governed  by  conservative  rules 
to  protect  the  citizens,  and  a  limit  was  set  beyond  which 
the  city  could  not  go,  while  under  the  new  act  the  com- 
missioners, who  are  under  no  bonds,  are  given  absolute 
power  over  all  assessments,  and  there  is  no  limit  what- 
ever to  the  amount  which  can  be  levied  in  the  wav  of 
special  taxes;  that  under  the  old  act  the  city  could 
exercise  police  power  for  sanitary  purposes  within  a 
narrow  area  outside  of  the  corporate  limits  of  the  city, 
while  the  new  act  confers  on  the  commissioners  all  gov- 
ernmental as  well  as  police  powers  for  two  miles  out- 
side of  the  -city  limits,  and  they  may  exercise  certain 
police  powers  for  ten  miles  beyond  the  city. 

It  is  insisted  that  there  is  thus  made  to  appear  a 
very  radical  difference,  not  only  between  the  two  forms 
of  government,  but  also  in  the  nature,  extent,  and  dis- 
tribution of  the  powers  of  municipal  government ;  that 
they  cannot  be  united  into  one  consistent  whole ;  that 
there  is  an  irreconcilable  repugnancy ;  that  the  new  act 
contains  provisions  which  are  absolutely  destructive  of 
the  old  form  of  government. 

For  the  defendants  it  is  insisted  that  the  language 
of  the  new  act  shows  that  it  is  an  amendatory  and  not 
an  original  act;  that  the  form  of  government  is  not 
substantially  different  from  that  which  existed  under 
the  old  acts ;  that  under  both  acts,  the  old  and  tiie  new, 
the  government  was  and  is  one  by  commissioners;  that 
originally  the  form  of  government  was  one-chambered, 
and  was  subsequently  made  two-chambered  or  bi-cameral 
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by  chapter  54,  p.  99,  of  the  Acts  of  1905;  that  the 
present  act  goes  back  to  the  original  idea ;  that  the  city 
itself  had  under  the  former  act  substantially  the  same 
powers  as  those  embraced  in  the  present  act,  save  the 
delegating  of  such  additional  powers  as  modem  and 
progressive  municipalities  possess;  that  the  provisions 
upon  the  subject  of  revenue- and  taxation,  franchises, 
parks,  and  boulevards  are  all  embraced  within  the  orig- 
inal acts  and  their  amendments,  the  present  act  simply 
providing  broader  regulations  and  stronger  saf^uards; 
that  it  is  a  misconstruction  of  the  act  to  say  that  it 
expressly  abolishes  every  office,  agency,  and  instrumen- 
tality of  the  government  existing  under  the  former  acts 
which  it  purported  to  amend ;  that  it  did  not  abolish 
the  board  of  health,  a  separate  and  distinct  instrumen- 
tality and  agency  of  government ;  that  it  did  not  abolish 
the  water  department,  the.  engineering  department,  the 
park  and  boulevard  department,  and  the  street  com- 
missioners' dei>artment;  that  the  abolishment  of  all  the 
offices  would  not  abolish  these  departments;  that  pro- 
vision is  made  in  section  24  for  the  reoi^anization  of 
these  departments. 

It  is  true,  bb  insisted  by  defendants'  counsel,  that  un- 
der the  original  act  the  legislative  body  was  single, 
although  it  was  composed  of  the  members  who  made  up 
the  board  of  fire  and  police  commissioners  and  the  board 
of  public  works,  and  that  the  change  from  one  to  two 
chambers  was  made  by  chapter  54,  p.  99,  of  the  Acts 
of  1905.    The  other  statements,  however,  made  by  com- 
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plainants'  counsel  as  to  the  diflFerence  between  the  two 
systems  of  government^  are  substantially  correct  How- 
ever, we  do  not  think  this  feature  of  the  case  is  very 
material;  there  are  both  correspondencies  and  diver- 
gencies. 

We  do  not  see,  however,  the  force  of  the  contention, 
offered  by  defendants^  counsel,  that  the  several  depart- 
ments referred  to  by  them  as  existing  can  be  said  really 
to  exist,  otherwise  than  as  abstractions,  if  all  the  offices 
formerly  existing  under  the  act  of  1879  and  its  amend- 
ments are  abolished.  There  may  be  a  department  of  ' 
government  without  an  officer  filling  it;  but  there  must 
be  an  office,  or  function  attached  to  it,  to  be  filled  by 
one  or  more  persons  on  whom  its  duties  and  responsi- 
bilities may  be  devolved.  The  office  or  function  is  a  con- 
crete expression  of  the  potential  activities  of  the  depart- 
ment If  there  be  such  an  office  without  an  incumbent, 
this  is  a  case  of  vacancy  to  be  filled  by  appointment  or 
election;  but,  if  there  is  no  office  at  all,  the  supposed 
department  is  a  mere  inert  ideality,  simply  a  form  of 
words,  a  thing  without  substance. 

The  theory  suggested  in  the  chancellor's  opinion  filed 
as  a  part  of  defendant's  brief,  that  section  24  of  article 
8  merely  abolished  the  officers,  leaving  the  offices  stand- 
ing, is  wholly  inadmissible.  An  office  is  a  species  of 
property,  and  the  legislature  cannot  constitutionally 
legislate  an  officer  out  of  that  property  while  leaving 
the  office  with  its  duties  unimpaired.  This  would  be 
taking  the  property  of  the  citizen  without  due  process 
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of  law,  in  violation  of  article  1,  section  8,  of  the  consti- 
tution. The  legislature  cap,  indeed,  abolish  any  office, 
if  there  be  no  constitutional  restriction  in  the  way,  and 
thereby  abrogate  the  duties  attached,  and  as  an  incident 
thereto  the  rights  of  the  officer  cease,  since  there  is  noth- 
ing to  which  they  can  attach.  But,  as  already  stated, 
it  cannot  leave  the  office  standing  and  abolish  the  officer. 
His  property  interest  consists  in  his  right  to  discharge 
the  duties  of  the  office  and  to  take  its  emoluments  so 
long  as  the  office  exists  and  the  term  continues.  Of 
course,  where  under  the  terms  of  the  grant  the  officer 
is  removable  at  pleasure,  a  different  result  follows ;  but 
this  feature  does  not  occur  in  respect  of  the  officers 
referred  to  in  sections  8  and  24  of  article  8  of  the  act  of 
March  27, 1907. 

Looking  back  over  the  provisions  of  the  act  of  1907, 
it  seems  difficult  to  reach  any  other  conclusion  than  that 
it  was  intended  as  a  complete  scheme  of  legislation, 
covering  the  whole  ground;  that  tlie  body  of  it  shows  all 
through  that  it  was  intended  as  a  new  charter;  that  for 
this  reason  it  is  spoken  of  therein  more  than  fifty  times 
as  a  charter;  and  for  the  same  reason  that  in  sections 
1,  2,  3,  5,  and  21  of  article  8  special  provisions  were 
made  for  the  preservation  of  ordinances,  proceedings, 
and  rights  that  would  perish  with  a  new  charter,  if  not 
preserved  by  special  provisions. 

The  inferences  to  be  thus  drawn  are  opposed  by  the 
language  of  the  caption,  by  the  preamble,  and  bV  some 
amendatory  words  appearing  in  section  1  of  article  1. 
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But,  as  we  have  already  said,  when  the  body  of  the 
act  discloses  a  different  purpose  from  the  caption,  there 
is  a  variance ;  and  it  is  held  the  body  may  be  examined 
to  ascertain  whether  it  discloses  an  independent  scheme 
of  legislation,  as  contradistinguished  from  the  amenda- 
tory purpose  disclosed  in  the  caption. 

A  similar  question  of  construction  was  presented  in 
the  case  of  Murphy  v.  Vtter,  186  U.  S.,  104,  22  Sup.  Ot, 
776,  46  L.  Ed.,  1070.  In  that  case  it  appeared  that  on 
June  25,  1890,  congress  passed  an  act  providing  that 
a  certain  funding  act  of  the  territory  of  Arizona  'T)e, 
and  is  hereby,  amended,  so  as  to  read  as  follows;  and 
that  aB  amended,  the  same  is  hereby  approved  and  con- 
firmed, subject  to  future  territorial  legislation."  Con- 
sidering the  matter  thus  presented,  the  court  said : 

"The  first  question  to  be  considered  is  as  to  the  rela- 
tion of  these  two  acts.  Is  the  act  of  congress  to  be 
considered  as  an  amendment  or  a  repeal  of  the  terri- 
torial act?  It  is  true  the  preamble  speaks  of  the  ter- 
ritorial act  as  being  amended,  and,  as  amended,  ap- 
proved and  confirmed.  But  the  language  is  not  that  of 
an  amending  act,  but  that  of  a  repealed  and  substituted 
act  No  attention  is  called  to  the  amendments,  which 
are  not  even  introduced  in  brackets,  and  a  careful 
reading  and  comparison  of  the  two  acts  are  required 
to  discover  where  and  how  the  territorial  act  is  amend- 
ed. It  stands  as  an  original  piece  of  legislation,  although 
its  different  sections  contain  the  numbers  taken  from 
the  revised  statutes  of  Arizona,  as  well  as  from  the 
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original  act  of  1887.  Both  acts  are  complete  in  them- 
selyes  and  each  is,  upon  its  face,  indei>endent  of  the 
other.  It  is  impossible  to  say  that,  if  the  territorial 
act  were  repealed,  the  act  of  congress  passed  three  years 
later  would  also  fail  in  consequence  thereof,  because 
the  latter  is  not  only  the  later,  but  the  paramount,  act 
They  must  either  stand  together  as  two  independent 
pieces  of  legislation,  or  the  general,  and  perhaps  the 
sounder,  rule  stated  in  United  States  v.  Ti/nen,  11  Wall. 
(U.  S.),  88,  20  L.  Ed.,  153,  be  applied,  that  where  there 
are  two.  acts  on  the  same  subject,  and  the  latter  em- 
braces all  the  provisions  of  the  first,  and  also  a  new 
provision,  and  imposes  different  or  additional  penalties, 
the  latter  act  operates,  without  any  rex)ealing  clause,  as 
a  repeal  of  the  first  In  that  case  the  defendant  was 
indicted  under  an  act  passed  in  1813  for  uttering  and 
counterfeiting  a  certificate  of  citizenship,  purporting  to 
have  been  issued  by  a  California  court  Upon  a  de- 
murrer being  filed  to  the  indictment  the  judges  differed 
in  opinion,  and  the  case  was  sent  to  this  court,  upon  a 
certificate  of  division.  While  pending  here,  in  1870, 
congress  passed  another  act  embracing  the  whole  sub- 
ject of  fraud  against  the  naturalization  laws,  includ- 
ing all  the  acts  mentioned  in  the  law  of  1813,  and  many 
others.  It  was  held  that  the  act  of  1870  operated  as 
a  repeal  of  the  act  of  1813,  and  that  all  criminal  pro- 
ceedings taken  under  the  former  act  failed,  and  that, 
even  where  two  acts  are  not,  in  express  terms,  repug- 
nant, yet  if  the  latter  covers  the  whole  subject  of  the 
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first,  and  embraces  new  provisions  plainly  showing  that 
it  was  intended  to  be  a  substitute  for  the  first  act,  it  will 
oi>erate  as  a  repeal  of  that  act" 

In  the  present  case  we  are  of  the  opinion  that  the  body 
of  the  act  purports  a  uew  charter  for  the  city  of  Mem- 
phis, covers  the  whole  subject,  and  therefore  really  pur- 
ports a  repeal  of  the  prior  charter;  that  the  caption  of 
the  act  and  the  body  of  it  are  in  confiict ;  that  the  body 
of  the  act  does  not  fall  within  the  caption ;  that  the  act 
is  therefore  in  violation  of  article  2,  section  17,  of  the 
constitution,  and  is  void. 

The  same  conclusion  is  reached  when  we  consider  the 
case  from  the  standpoint  of  the  several  provisions  of 
the  act  found  to  be  unconstitutional.  The  question  is 
here  presented  in  a  double  aspect  The  first  inquiry  is 
whether  the  residue  of  an  act  can  be  held  good  after 
one  or  more  sections  or  provisions  have  been  elided  as 
unconstitutional;  and,  secondly,  whether  such  elided 
provisions  present  subjects  not  contained  within  the 
title,  and  hence  rendering  the  act  void  as  being  in  viola- 
tion of  article  2  of  section  17  of  the  constitution. 

In  1  Lewis'  Sutherland  on  Statutory  CJonstruction,  p, 
583,  it  is  said:  "In  determining  whether  part  of  an 
act  can  stand  where  another  part  has  been  held  uncon- 
stitutional, a  different  rule  as  to  presumptions  is  recog- 
nized from  that  which  obtains  where  the  whole  act  is  to 
be  considered.  The  general  rule  that  legislative  acts 
are  primarily  presumed  to  be  constitutional,  and  that  all 
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intendments  are  to  be  made  in  favor  of  the  act  that  will 
give  it  effect  according  to  the  intent  of  the  lawmaking 
power,  does  not  apply  in  such  cases,  as  the  upholding 
of  part  of  an  act  is  not  favored ;  and  where  a  part  has 
been  held  unconstitutional,  and  the  remaining  portion 
comes  up  for  consideration  as  to  whether  it  can  stand 
as  an  independent  proposition,  the  presumptions  are 
generally  against  it,  and  it  will  not  be  sustained  unless 
that  which  remains  is  complete  in  itself  and  capable 
of  being  executed  in  accordance  with  the  apparent  leg- 
islative intent^  wholly  independent  of  that  which  was 
rejected." 

The  portions  of  the  act  of  March  27, 1907,  which  have 
been  rejected  as  in  themselves  unconstitutional,  are  not 
so  merely  incidental  and  subordinate  that  they  can  be 
stricken  out  without  in  any  sense  impairing  the  effi- 
ciency of  the  act  {State,  ex  rel.,  v.  Trewhitt,  supra), 
and  they  are  so  numerous  that  we  cannot  say  that  the 
legislature  would  have  passed  the  act  with  these  left 
out.  The  act  must  therefore,  likewise,  fall  upon  this 
ground,  without  regard  to  the  question  whether  any  of 
the  excluded  provisions  referred  to  present  subjects 
not  embraced  in  the  title.  It  is  clear,  however,  that  one 
of  the  subjects  embraced  within  an  excluded  section 
includes  matter  not  falling  within  the  title;  that  is, 
one  including  State  and  county  revenue,  which  is  a  sub- 
ject that  could  not  properly  be  embraced  under  a  title 
purporting  to  legislate  for  a  city.  Mayor  and  Aldermen 
of  Knoxville  v.  Letcis,  12  Lea,  180.    The  section  upon 
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the  subject  of  ferries  also  presents  a  matter  not  within 
the  title;  likewise,  the  extraordinary  personal  jwwers 
given  the  president  or  mayor  within  the  radius  of  ten 
miles  beyond  the  city  limits. 

Before  closing  the  opinion  we  wish  to  recur  to  a  sub- 
ject briefly  touched  upon  on  a  preceding  page;  that 
is,  upon  the  supposed  power  of  the  legislature  to  remove 
officers  of  a  municipality  without  abolishing  their  of- 
fices. 

In  the  case  of  Memphis  v.  Wooduxirdj  12  Heisk.,  499, 
501, 27  Am.  Rep.,  750,  the  case  of  Wamnidck  v.  HoMaway, 
2  Ala.,  33,  was  cited  approvingly,  wherein  it  was  said: 
"An  office  is  as  much  a  species  of  property  as  anything 
which  is  capable  of  being  held  or  owned,  and  to  deprive 
one  of  it,  or  unjustly  withhold  it,  is  an  injury  which 
the  law  can  redress  in  a  manner  as  ample  as  it  can  any 
other  wrong."  In  the  same  case  the  chief  justice  said : 
"The  right  to  exercise  a  public  office  is  a  species  of 
property,  equally  with  any  other  thing  capable  of  pos- 
session, and  the  law  affords  adequate  redress  when  the 
enjoyment  of  it  is  wrongfully  prevented.  3  Kent,  454; 
Wammack  v.  Hollaiciiyy  2  Ala.  (N.  S.),  31.  The  same 
doctrine  is  recognized  in  Dodd  v.  Weaver,  2  Sneed,  670. 
But  the  right  to  the  office  does  not  entitle  the  officer 
to  the  compensation  as  under  a  contract.  He  takes  it 
subject  to  the  authority  of  the  creating  power  to  modify 
the  compensation  or  to  discontinue  the  office.  Haynes 
V.  State,  3  Humph.,  480,  39  Am.  Dec,  189 ;  Hoke  v.  Hen- 
derson, 15  N.  0.,  1,  25  Am.  Dec,  677.    With  this  quali- 
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fication  the  officer  is  entitled  to  the  office,  and  to  its 
emoluments,  and  to  redress  for  interference  with  his 
rights.^' 

In  Dodd  V.  Weaver^  2  Sneed,  670,  the  court  said: 
"An  office  is  an  incorporeal  right,  and  consists  in  the 
right  to  execute  a  public  trust,  and  to  take  the  emolu- 
ments belonging  to  it"  In  Moore  v.  Sharp,  98  Tenn., 
68,  38  S.  W.,  411,  it  was  said:  "As  to  the  nature  of 
the  subject  in  contest,  the  office  is  an  incorporeal  right, 
and  it  consists  in  the  right  to  execute  a  public  trust 
and  to  take  the  emoluments  belonging  to  it  3  Kent^s 
Commentaries,  362.  Now,  if  the  county  court  erroneous- 
ly decided  against  the  person  entitled  to  the  office,  it 
was  an  injury  to  a  private  right  for  which  there  ought 
to  be  a  remedy."  In  Nelson  v.  Sneed,  112  Tenn.,  48, 
83  S.  W.,  788,  it  is  said:  "The  right  to  hold  an  office, 
and  receive  and  enjoy  its  emoluments,  and  exercise  its 
functions,  is  an  incorporeal  right"  In  Moloney  v.  Col- 
lier, 112  Tenn.,  100,  83  S.  W.,  672,  it  is  said:  "An  office 
is  an  incorporeal  right,  and  consists  in  the  right  to  ex- 
ecute  a  public  trust  and  to  take  the  emoluments  belong- 
ing to  it,  and  an  injury  to  this  right  is  an  injury  to 
a  private  right  for  which  there  ought  to  be  a  remedy." 

In  the  case  of  Hoke  v.  Henderson,  15  N.  O.,  1,  25  Am. 
Dec,  677,  cited  in  the  case  of  Memphis  v.  Woodward, 
supra,  after  admitting  that  the  l^islature  might  abolish 
offices  or  reduce  emoluments,  the  court  continued: 

"Yet  it  is  quite  a  different  proposition  that,  although 
the  office  be  continued^  the  officer  may  be  discharged 
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at  pleasure,  and  his  office  given  to  another.  The  office 
may  also  be  abolished,  because  the  l^slature  esteem 
it  unnecessary.  The  common  weal  is  promoted  by  that 
law;  at  least,  it  is  the  apparent  object,  and  must  be 
deemed  to  be  the  real  one.  But,  while  the  office  remains, 
it  is  not  possible  that  the  public  interest  can  be  con- 
cerned in  the  question  who  performs  the  services  inci- 
dent to  it.  The  sole  concern  of  the  community  is  that 
they  should  be  performed,  and  well  performed,  by  some- 
body. That  they  should  be  done  by  one  particular  per- 
son more  than  by  another  is  not,  therefore,  a  matter  of 
expediency  in  any  sense ;  and  hence  it  cannot  be  the  sub- 
ject of  legislation  that  one  man,  who  has  the  faith  of 
the  public  pledged  to  him  that  he  should  have  the  em- 
ployment for  a  certain  •  term,  and  who  has,  upon  that 
faith,  entered  upon  the  employment  and  faithfully  ex- 
ecuted it,  should  be  deprived  of  it,  and  supplanted  by 
another  man,  who  is  to  do  and  can  do  the  community 
no  other  services  than  those  already  in  the  course  of 
performance  by  the  former." 

The  conclusion  that  an  office  could  not  be  taken  from 
one  man  and  given  to  another  by  legislation  was  based 
upon  the  ground  that  this  would  be  a  judicial  determina- 
tion.   The  court  said: 

"It  does  not  follow,  therefore,  that  because  the  British 
Parliament,  whose  supremacy  is  acknowledged,  decides 
questions  of  private  rights  and  puts  that  decision,  as 
it  does  its  ether  determinations,  in  the  form  of  a  statute, 
that  whatever  it  does  is  l^islative  in  its  nature.     It 
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can  adjudicate,  and  often  does  substantially  adjudicate, 
when  it  professes  to  enact  new  laws.  That  faculty  is 
expressly  denied  to  our  legislature,  as  much  as  legisla- 
tion is  denied  to  our  judiciary.  Whenever  an  act  of 
the  assembly,  therefore,  is  a  decision  of  titles  between 
individuals  or  classes  of  individuals,  although  it  may 
purport  to  be  the  introduction  of  a  new  rule  of  title, 
it  is  essentially  a  judgment  against  the  old  claim  of 
right,  which  is  not  a  legislative,  but  a  judicial, 
function.  It  may  not  be  easy  to  distinguish  these  pow- 
ers, and  to  define  each,  so  that  an  act  shall  be  seen 
at  once  to  be  referable  to  the  one  or  the  other.  But 
I  think  that  where  a  right  of  property  is  acknowledged 
to  have  been  in  one  person  at  one  time,  and  is  held  to 
cease  in  him  and  to  exist  in  another,  whatever  may  be 
the  origin  of  the  new  right  in  the  latter,  the  destruction 
of  the  old  one  in  the  former  is  by  sentence.  If  the  act 
of  1832  had  been  confined  in  its  terms  to  the  clerkship 
of  Lincoln,  its  judicial  character  would  be  obvious.  If 
it  had  said  that  Mr.  Henderson  had  forfeited  his  office, 
or  had  conveyed  it  to  Mr.  Hoke,  or  that  after  for- 
feiture Mr.  Hoke  had  been  duly  appointed,  or  had  been 
elected  by  the  citizens  and  was  appointed  by  the  legisla- 
ture, it  would  be  plainly,  as  respects  Mr.  Henderson's 
title,  an  adjudication  against  it,  although  the  subse- 
quent investment  of  the  title  in  Mr.  Hoke  would  be 
legislative.  Is  the  act  the  less  of  the  former  character 
because  it  does  not  recite  an  abuse  by  Henderson,  or 
other  cause  of  forfeiture?     Is  not  such  forfeiture  as- 
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snmed  in  it?  For  it  is  impossible  in  the  nature  of 
things  that  Mr.  Hoke  can  be  rightfully  put  in,  unless  the 
other  be  rightfully  put  out." 

In  the  case  of  State .  Prison,  etc.,  v.  Day,  124  N.  C, 
362,  32  S.  E.,  748,  46  L.  R.  A.,  295,  Throop  on  Public 
Officers,  section  20,  is  quoted  with  approval  as  follows : 

"Nop  can  the  legislature  take  from  the  officer  the  sub- 
stance of  the  office,  and  transfer  it  to  another,  to  be 
appointed  in  a  different  manner,  and  to  hold  by  a  differ- 
ent tenure,  although  the  name  of  the  office  is  changed, 
or  the  office  divided,  and  the  duties  assigned  to  two  or 
more  officers  under  different  names." 

In  that  case  the  question  which  the  court  had  under 
consideration  arose  out  of  the  fact  that  the  legislature 
had  attempted  to  abolish  the  office  of  superintendent  of 
prisons  and  to  create  a  board  of  directors  of  three  to 
perform  the  same  duties.  In  addressing  itself  to  the 
question  thus  presented,  the  court  said: 

"No  function  or  duty  that  was  formerly  performed 
or  imposed  upon  the  superintendent  is  abolished.  The 
functions  and  duties  of  that  office  are  still  necessary 
to  the  public  welfare.  They  have  not  been  abolished. 
They  have  simply  been  transferred  to  others.  That 
cannot  be  done  according  to  the  law  of  the  land.  That 
three  of  the  directors  have  been  made  the  governing 
head  of  the  institution,  under  the  name  of  ^Executive 
Board,'  and  that  to  them  the  duties  and  functions  of 
the  office  of  superintendent  have  been  transferred,  does 
not  change  the  application  of  the  law.    It  is  the  same  as 
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if  the  duties  of  the  office  had  been  transferred  to  one  per- 
son.  It  is  not  a  valid  argument  to  contend  that  the  exec- 
utive board  can  conduct  a  State's  prison  in  a  better  and 
more  satisfactory  manner  than  can  one  man.  It  may  be 
true  in  point  of  fact,  and  that  plan  can  be  tried  at  tiie 
end  of  the  defendant's  term  of  office.'' 

In  a  concurring  opinion  delivered  in  the  same  case 
by  Furches,  J.,  it  is  said  : 

"That  case  [Hoke  v.  Henderson^y  and  every  case  since 
that  case^  discussing  the  right  of  an  incumbent  to  hold 
his  office,  recognizes  the  right  of  the  legislature  to  abol- 
ish a  legislative  office,  and  that,  when  the  office  is  abol- 
ished, the  right  of  the  incumbent  to  hold  it  is  gone, 
because  there  is  no  office  to  hold.  But  all  the  reported 
cases  from  Hoke  v.  Henderson,  down  to  and  including 
State  V.  Bellamy,  120  N.  0.,  212,  27  S.  E.,  113,  hold 
that,  to  have  the  effect  of  ousting  the  incumbent  before 
his  term  expires,  the  office  must  be  abolished;  that  it 
is  not  sufficient  to  declare  that  it  is  abolished  when  it  is 
not  abolished ;  that  the  office  is  intangible,  and  consists 
in  the  duties  of  the  office,  and  while  those  duties  are 
continued  the  office  is  continued.  The  discussion  then 
comes  down  to  this :  Are  the  duties  of  the  office  which 
defendant  held  abolished,  or  are  they  transferred  to 
others?" 

In  the  case  of  Wood  v.  Bellamy,  27  S.  E.,  113,  120 
N.  C,  212,  it  appeared  that  the  legislature  of  North 
Carolina  in  express  terms  essayed  to  abolish  the  offices 
of  superintendent  and  directors  of  the  hospital,  purport- 
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ing  to  create  new  corporations,  and  declaring  that  it 
was  not  the  intention  of  that  body  to  constitute  the 
trustees  and  other  agencies  of  the  corporation  officers; 
but  the  supreme  court  of  that  State  held  that  the  aboli- 
tion of  the  offices  was  only  nominal,  that  the  functions 
and  powers  of  the  incumbents  were  substantially  un- 
changed, and  they  could  not  be  deprived  of  their  con- 
stitutional right  to  exercise  the  duties,  functions,  and 
powers  of  their  offices  until  the  end  of  their  terms. 
The  court  said: 

"But  the  plaintiffs  further  contend  that  because  the 
act  declares  that  the  offices  of  superintendents  of  the  old 
corporations  are  abolished,  and  the  offices  of  principal 
and  resident  physician  substituted  therefor  (the  latter 
elected  for  four  years,  instead  of  six,  as  was  the  super- 
intendent), and  because  the  government  of  the  new  cor- 
poration shall  be  under  the  management  of  nine  trustees, 
called  the  *Board  of  Trustees,'  elected  for  a  term  of  four 
years,  instead  of  in  classes  of  three  for  six  years,  the 
terms  expiring  at  different  times,  as  under  the  Code, 
and  called  the  ^Board  of  Directors,'  the  officers  under 
the  old  corporation  are  abolished,  and  the  new  ones 
take  their  places.  This  contention  cannot  be  sustained. 
The  legislature  of  1870-71,  upon  the  return  to  power 
of  one  of  the  political  parties,  undertook  to  remove  the 
officers  of  a  North  Carolina  institution  for  the  deaf, 
dumb,  and  blind,  who  were  of  another  political  faith, 
and  in  the  act  for  that  purpose  (chapter  35,  p.  38) 
resorted  to  this  same  device  of  changing  the  name  of 
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the  offices  to  carry  out  their  purpose.  That  act  (187()- 
71)  called  the  new  board  which  it  created  the  'Board 
of  Trustees,'  in  substitution  of  the  old  board,  which 
was  called  the  'Board  of  Directors/  and  used  the  very 
word  used  in  the  act  of  1897,  'abolished.'  It  declared 
that  the  board  of  directors  should  be  abolished,  and 
the  powers,  rights,  and  duties  heretofore  prescribed  by 
law  to  said  board  shall  hereafter  be  granted  to  and  im- 
posed upon  the  board  of  trustees.  It  seems  that  the  new 
board  (called  the  'Board  of  Trustees')  took  possession 
of  the  property  and  affairs  of  the  corporation ;  but  upon 
an  action  being  commenced  by  the  old  board  of  directors 
against  the  board  of  trustees,  and  brought  to  this  court 
on  appeal,  it  was  held  that  the  legislative  appointment 
was  invalid,  and  that  the  title  to  the  offices  was  in  the 
old  board  of  directors.  It  was  also  held  that  the  l^isla- 
ture  had  the  right  to  change  the  name  of  the  board  by 
which  the  institution  was  governed  from  the  board  of 
directors  to  that  of  the  board  of  trustees,  but  in  doing 
so  it  left  the  board  the  office  to  be  filled  by  officers. 
Nichols  V.  McKee,  68  N.  C.^  429.  The  act  did  not,  in 
fact,  abolish  the  offices  by  changing  the  name  of  the 
board,  although  the  act  declared  that  the  board  of  di- 
rectors was  abolished.  The  offices  were  left  as  before, 
and  the  abolition  of  the  board  of  directors  was  one  of 
words  only."  Wood  v.  Bellamy,  27  S.  E.,  115,  116,  120 
N.  0.,  212. 

In  disposing  of  a  clause  in  the  act  by  which  the  legis- 
lature undertook  to  interpret  what  they  were  doing. 
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to  the  effect  that  the  new  trustees  were  not  intended 
to  be  created  officers^  the  court  said: 

^^Those  places  have  been  held  to  be  offices^  as  we  haye 
declared  in  this  opinion,  and  the  legislature,  by  simply 
declaring  that  they  shall  not  be  offices,  does  not  change 
the  nature  of  the  thing.  In  the  case  of  Clark  v.  Stanley, 
66  N.  C,  63,  8  Am.  Rep.,  488,  Chief  Justice  Pearson, 
delivering  the  opinion  of  the  courts  defining  what  a 
public  office  is,  said :  *A  public  office  is  an  agency  f oy 
the  State,  and  the  person  whose  duty  it  is  to  perform 
this  agency  is  a  public  officer.  The  essence  of  it  is  the 
duty  of  performing  an  agency ;  that  is,  of  doing  some  act 
or  acts,  or  a  series  of  acts,  for  the  State.*  It  is  as  idle, 
under  the  decisions  of  this  court,  to  say  that  such  a 
position  as  these  defendants  hold  is  not  an  office,  as  it 
would  be  to  say  that  a  horse  is  not  a  horse,  because  one 
may  choose  to  call  him  some  other  animal."  Wood  v. 
Bellamy,  120  N.  C,  212,  27  S.  E.,  116. 

Concluding,  the  court  said: 

"The  effect  of  the  act>  then,  is  that  it  has  only  a 
prospective  operation  as  to  the  change  of  the  name  of 
the  institution,  and  the  name  of  the  offices  connected 
with  it,  and  that  the  defendants  (the  incumbents)  are 
entitled  to  hold  onto  their  offices,  the  defendant  Kirby 
for  the  term  for  which  he  was  elected,  and  the  other 
defendants  for  the  terms  for  which  they  were  appointed, 
and  until  their  successors  are  duly  elected  or  appointed 
and  qualified."  Wood  v.  Bellamy,  27  S.  E.,  117,  120 
N.  C,  212. 
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In  Silvey  v.  Boyle,  20  Utah,  205,  57  Pac,  880,  the  re- 
lator was  appointed  captain  of  police  of  Ogden  City. 
He  discharged  the  duties  of  his  office  until  February 
16,  1898,  when  he  was  attempted  to  be  discharged,  pur- 
suant to  an  ordinance  passed  by  the  council  on  January 
31,  1898,  which  defendants  claimed  abolished  the  offica 
On  February  7, 1898,  another  ordinance  was  passed  ajad 
approved,  which  provided  again  for  the  office  of  captain 
of  police.  Thereupon,  on  Februry  11th,  one  S.  T.  Whit- 
taker  was  appointed  to  the  offica  The  only  question 
presented  and  argued  in  the  briefs  of  counsel  was :  ^^Did 
the  ordinance  of  January  31,  1898,  woi^  an  abolition 
of  the  office  of  captain  of  police?"  In  disposing  of  this 
question  the  court  said: 

"The  power  which  created  it  (the  office)  had  the  right 
to  abolish  it  at  any  time,  and  where  the  office  is  abolished 
the  presumption  prevails  that  the  services  which  the  dis- 
charged officer  was  wont  to  perform  are  no  longer  re- 
quired by  the  public,  and  no  implication  injurious  to  the 
incumbent  can  arise  because  of  this  dismissal,  and  no 
explanation  or  defense  can  avail  him,  and  therefore  no 
charges  in  such  event  need  be  preferred.  This  court 
so  held  in  Heath  v.  Salt  Lake  City,  16  Utah,  374, 52  Pac, 
602. 

"In  the  case  at  bar,  however,  it  will  be  noticed  that, 
within  a  few  days  of  the  passage  of  the  ordinance  which 
appellants  claim  abolished  the  office,  another  one  was 
passed  providing  for  the  same  office,  that  both  ordi- 
nances were  published  on  the  same  day,  and  that  on  the 
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day  previous  to  the  publication,  another  i)erson  was 
appointed  to  fill  the  ofBca  This  shows  that  before  the 
ordinance  which  is  claimed  to  haye  abolished  the  office 
conld  become  operative,  the  same  office  was  again  creat- 
ed. ...  It  is  too  clear  for  argument  that  the  real 
purpose  and  design  was,  not  to  abolish  the  office,  but  to 
get  rid  of  one  incumbent  to  make  room  for  another. 
The  method  pursued  to  effect  the  removal  is  not  such 
as  commends  itself  to  a  court  of  justice.  An  officer 
whose  tenure  is  during  good  behavior,  or  who  can  only 
be  removed  for  cause,  cannot  thus  be  legislated  out  of 
office.  People  v.  McAllister,  10  Utah,  357,  37  Pac,  578 ; 
Pratt  V.  Board,  15  Utah,  1,  49  Pac,  747;  Heath  v.  Salt 
Lake  City,  16  Utah,  374,  52  Pac,  602 ;  Pratt  v.  Stmnn, 
16  Utah,  483,  52  Pac,  1092." 

The  same  rule  is  laid  down  in  Kentucky.  In  Adams 
V.  Roberts  it  is  said: 

"Though  the  legislature  is  given  the  power  to  abolish 
the  office  of  commonwealth's  attorney  in  this  State^ 
until  it  does  so  it  cannot  abolish  the  tenure  of  any  right- 
ful incumbent  of  the  office.  He  might  be  impeached, 
but  not  legislated  out  of  office  Cooley's  Const.  Lim. 
(6th  Ed.),  482;  Black,  Const.  Prohib.,  p.  119,  sec.  99." 
83  S.  W.,  1035,  1037,  119  Ky.,  364. 

To  the  same  effect  is  State  v.  Wiltz,  11  La.  Ann.,  439, 
wherein  the  court  said : 

"It  is  inadmissible  to  say  that  a  person  holding  an 
existing  office  under  a  fixed  tenure  can  be  removed,  or 
that  his  r^ular  term  of  office  can  be  abridged,  by  an 
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ordinary  act  of  the  legislature  other  than  an  act  abolish- 
ing the  office." 

The  same  rule  obtains  in  this  State.  In  State  y. 
Leonard^  86  Tenn.,  485,  7  S.  W.,  453,  the  court  had 
under  consideration  chapter  84,  p.  163,  Acts  of  1887, 
which  contained  the  following  provisions: 

"Sec.  2.  Be  it  further  enacted  that  from  and  after 
the  first  Monday  in  April,  1887,  the  office  of  chairman 
of  Marshall  county  court  is,  and  shall  be,  hereby  re- 
stored and  re-established  in  said  county,  with  all  the 
rights,  privileges,  jurisdictions,  duties  and  powers,  pos- 
sessed by,  and  vested  in,  and  belonging  to  the  office  of 
chairman  and  judges  of  the  county  court  of  the  various 
counties  of  this  State,  and  that  from  and  after  the  said 
first  Monday  in  April,  1887,  the  office  of  the  county 
judge  of  Marshall  county  be,  and  is,  and  shall  be,  hereby 
abolished.    .    .    . 

"Sec.  4.  Be  it  further  enacted  that  the  chairman 
of  the  county  court  of  Marshall  county  shall  have, 
possess,  exercise  and  discharge  all  the  rights,  privileges, 
and  duties  and  shall  have,  possess  and  exercise  and  dis- 
charge all  jurisdiction^  powers,  duties  and  privileges 
now  possessed,  exercised  and  discharged,  and  vested  in, 
imposed  and  conferred  by  the  act  of  1875,  chapter  70, 
and  all  existing  laws,  upon  the  chairman  of  the  county 
courts  of  the  various  counties  in  the  State;  and  said 
chairman  is  further  invested  with  all  the  power  and  with 
the  same  jurisdiction  and  authority  wherewith  county 
judges  are  now  invested,  and  shall  comply  with  all  the 
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requirements  of,  and  i)erform  all  the  duties  imposed  by 
law,  creating  and  regulating  the  powers  and  duties  of 
chairmen  of  the  county  courts  and  county  judges  of  this 
Stata*' 

The  court  held  that  the  foregoing  act  simply  changed 
the  name  of  the  office,  leaving  its  duties  intact,  and  de-  ' 
volved  those  duties  upon  a  person  other  than  the  incum- 
bent at  the  time,  and  did  not  in  fact  abolish  the  office, 
but  was  an  abortive  attempt  to  l^slate  the  incumbent 
out  of  office.    It  was  held  that  this  could  not  be  done. 

The  same  doctrine  is  recognized  in  HaUcy  v.  Games, 
2  Lea,  316,  324,  325 ;  Judged  Gases,  102  Tenn.,  510,  538- 
540,  53  S.  W.,  134;  State  v.  Lindsay,  103  Tenn.,  625, 
53  S.  W.,  950 ;  the  Redistricting  Cases,  111  Tenn.,  234, 
80  S.  W.,  750 ;  State,  ex  rel.,  v.  Eamhy,  114  Tenn.,  361, 
84  S.  W.,  622. 

In  the  case  before  the  court  it  appears  that  the  act 
purports  to  abolish  all  offices  existing  under  prior  acts, 
and  in  the  same  act  the  same  offices  are  re-enacted  under 
different  names.  Under  the  former  city  charter  there 
was  a  city  tax  assessor  whose  duty  it  was  to  assess  prop- 
erty in  the  city  for  taxation ;  under  the  present  act  there 
is  a  city  assessor  whose  duty  is  the  same.  Under  the 
former  acts  there  were  a  city  attorney  and  assistant 
attorney,  whose  duty  it  was  to  attend  to  the  city's  l^al 
business ;  under  the  present  act  there  is  a  city  counselor 
and  assistant  counselor,  whose  duties  are  the  same. 
Under  the  former  acts  there  was  a  judge  and  a  clerk 
of  the  city  court;  under  the  present  act  there  is  a  judge 
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and  a  clerk  of  the  corporation  court>  the  jurisdiction 
being  the  same,  and  the  duties  of  these  offices,  the  sama 
The  chief  officer  of  the  city  was  formerly  styled  "mayor  j*' 
under  the  present  act  he  is  called  "president."  In  both 
cases  his  duty  is  to  exercise  a  general  superintendence 
over  the  city  and  to  see  that  the  laws  are  enforced.  So, 
under  the  former  acts  what  is  now  called  the  *Mce  presi- 
dent'* was  then  called  the  "vice  mayor,"  with  substan- 
tially the  same  duties.  It  does  not  matter  that  the  duties 
of  these  several  officers  may  be  to  some  extent  enlarged 
under  the  present  act  as  compared  with  the  prior  acts. 
The  offices  are  substantially  the  same ;  the  names  being 
merely  changed. 

Men  cannot  be  Instated  out  of  office  in  this  way. 
Even  if  the  statute  in  question,  or  bill  purporting  to 
be  a  statute,  could  be  treated  as  a  valid  amendatory 
act  of  prior  legislation,  it  could  not  have  the  effect  to 
remove  the  officers  above  named,  and  create  a  vacancy 
to  be  filled  by  appointment,  since  the  same  act  which 
purports  to  abolish  the  offices  restores  them  under  an- 
other name.    However,  the  act  is  wholly  void. 

So  there  is  no  point  of  view  from  which  the  demurrer 
can  be  sustained.  It  results  that  the  decree  of  the  chan- 
cellor  must  be  reversed^  and  the  cause  remanded. 
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National  Bank  of  Commergb  et  dl.  v.  Ohatfibld, 

Woods  &  Co, 

(Jackson.    April  Term,  1907.) 

1.  BVIDENOE.  Sufficient  to  sustain  inference  of  fraud  in  the 
puTcluwe  of  goods. 
In  an  action  of  replevin  by  the  seller  of  goods  to  recover  the 
same,  the  evidence  stated  is  considered  sufficient  to  warrant 
the  Jury  in  Inferring  that  the  goods  were  purchased  through 
fraud  on  the  part  of  the  purchaser. 

2  WAREHOUSE  BECEIFTS.  Negotiable;  but  holder  must 
show  that  he  was  a  bona  fide  purchaser  where  goods  were  pro- 
cured by  fraud. 
While  warehouse  receipts-  are  negotiable  by  indorsement  and 
delivery,  in  the  same  manner  as  bills  of  exchange  and  promis- 
sory notes,  yet  where  it  is  shown  that  the  goods  represented 
by  a  warehouse  receipt  were  purchased  through  fraud  by  an 
insolvent  purchaser,  the  burden  rests  on  the  holder  of  the  re- 
ceipt to  show  that  he  was  a  b<ma  fide  purchaser  and  holder. 
(Post,  pp.  485-494.) 

Code  cited  and  construed:     Sec.  3605  (S.).  sec.  2796  (M.  &  V.). 

Acts  cited   and  construed:     Acts  1879,  ch.  236,  sec.  5. 

Cases  cited  and  approved:  Stewart  v.  Insurance  Co.,  9  Lea,  104, 
109;  Bank  v.  Haselton,  15  Lea,  216,  239;  Marks  v.  Bridges,  106 
Tenn.,  540;  Bank  v.  Green,  43  N.  Y.,  300;  Anderson  v.  Bank, 
47  N.  Y.  St  Rep.,  448;  VaJlett  v.  Parker,  6  Wend.  (N.  Y.).  615; 
Nickerson  v.  Ruger,  76  N.  Y.,  282;  Bcmk  v.  Diefendorf,  123  N. 
Y.,  191;  McCammon  v.  Shantz,  49  App.  Div.,  462;  Bank  y. 
Weston,  362  N.  Y.,  118;  Bank  v.  Weston,  172  N.  Y.,  254;  Bank 
T.  Richter,  55  Minn.,  365;  Hallock  v.  Young,  72  N.  R.,  420; 
Bank  v.  Burgwyn,  108  N.  C,  62;  Bank  v.  Burgwyn,  110  N.  C, 
267;  Pugh  v.  Grant,  86  N.  C,  39. 
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8.    OHABOB  OF  OOUBT.  Bef  usal  of  request  sabstantially  charged 
in  the  general  charge  is  not  error. 
There  is  no  error  in  refusing  a  requested  charge,  where  the  sub- 
stance of  the  instruction  requested  is  contained  in  the  gen- 
eral charge.     (Post,  pp.  494.) 

4.  EVIDEN0B8  OF  TITLB.  Burden  on  purchaser  to  show  bona 
fldes»  where  goods  were  obtained  by  fraud. 
The  claimant  of  goods  as  the  indorsee  of  the  eyldences  thereof, 
where  the  party  under  whom  he  claims  title  obtained  the  goods 
tbarough  fraud,  must  affirmatiyely  show  that  he  was  a  bona 
fide  purchaser  of  said  evidences  of  the  goods,  whether  the 
same  be  a  bill  ci  lading  or  a  warehouse  receipt  (Post,  pp.  494, 
495.) 

Cases  cited  and  approved:  Arendale  v.  Morgan,  6  Sneed,  703; 
Neilson  v.  Weber,  107  Tenn.,  161,  164;  Oalatian  v.  Brwin,  Hopk. 
Chy.  (N.  Y.),  48. 


FROM  SHELBY. 


Appeal   in   error  from  the  Circuit  Court  of   Shelby 
County. — J.  P.  Young,  Judge. 


MgFablaind  &  Canada,  for  Bank  et  al. 
W.  A.  Peecy,  for  Chatfield  et  al. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  action  was  brought  in  the  circuit  court  of  Shelby 

county  to  replevin  one  car  load  of  paper  bags  shipped 

by  the  defendants  in  error  to  the  Sledge- Wells  Company, 
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a  concern  formerly  doing  business  in  Memphis,  this 
State.  It  appears  from  the  record  that  on  the  21  st 
of  January,  1906,  the  defendants  in  error  sold  to  the 
Sledge- Wells  Company  a  car  load  of  paper  bags.  The 
goods  were  shipped  during  the  latter  part  of  February 
of  the  same  year,  and  arrived  in  Memphis  over  the 
Southern  Railroad  in  the  early  days  of  March.  When 
the  goods  arrived,  the  Sledge- Wells  Company  directed 
that  they  should  be  transferred  to  the  cars  of  the  Louis- 
ville &  Nashville  Railroad  Company,  that  had  connec- 
tions with  the  Patterson  Transfer  Company  warehouse, 
in  order  that  they  might  be  stored  in  that  warehouse. 
The  goods  did  not  arrive  at  the  warehouse  until  the 
22d  of  March.  On  that  day  they  were  received  by  the 
Patterson  Transfer  Company,  and  the  warehouse  re- 
ceipt was  issued  to  the  Sledge- Wells  Company,  and  im- 
mediately that  company,  late  in  the  afternoon  of  the 
same  day,  near  the  close,  or  after  the  close,  of  banking 
hours,  turned  this  receipt  over  to  the  National  Bank 
of  Commerce  to  secure  a  note  of  |9,100,  which  had  been 
made  by  the  said  company  on  the  6th  of  March,  1905. 
The  note  was  already  secured  by  various  collaterals 
amounting  to  |10,430;  but  there  is  evidence  that  when 
this  note  was  executed  the  Sledge- Wells  Company  prom- 
ised to  attach  the  above-mentioned  warehouse  receipt 
when  it  should  obtain  it. 

On  the  next  day  after  the  warehouse  receipt  was  thus 
transferred  the  Sledge- Wells  Company  made  an  assign* 
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ment.  No  officer  or  employee  of  the  bank  testified  in 
the  case. 

It  is  very  uncertain,  from  titie  testimony  of  Mr.  Wells> 
of  the  Sledge-Wells  Company,  whether  the  note  for 
|9,100  was  given  for  a  pre-existing  debt  owing  to  the 
bank,  and  renewed,  or  whether  it  was  in  part  a  pre- 
existing debt  and  in  part  a  new  loan.  He  testifies  that 
the  Sledge- Wells  Company  received  credit  on  the  books 
of  the  bank  for  |9,100;  but  there  is  no  evidence  that 
any  of  this  money  was  ever  drawn  from  the  bank,  or  paid 
to  any  other  person  than  the  bank. 

There  is  evidence  tending  to  show  that  at  the  time 
the  goods  were  ordered,  although  the  Sledge- Wells  Com- 
pany was  in  the  full  tide  of  business,  yet  it  was  really 
unsound  and  likely  to  fail  at  any  time.  Indeed,  the 
company  failed  two  months  thereafter  and  was  wound 
up  in  bankruptcy,  with  the  result  that  the  assets  paid 
only  eighteen  cents  on  the  dollar  of  the  debts  of  the 
firm.  It  does  not  appear  that  any  new  burdens  were 
imposed  upon  the  company  between  the  date  of  the  or- 
dering of  the  goods  and  the  failure  just  referred  to. 
During  the  whole  period  referred  to  it  was  seriously 
entangled  in  litigation,  and  when  a  judgment  of  only 
tl,800  was  rendered  against  it,  and  a  bond  was  neces- 
sary  to  prosecute  an  appeal,  it  was  unable  to  make  the 
bond,  but  was  compelled  to  rely  upon  staving  off  an 
entry  of  the  judgment  as  long  as  it  could,  and  then 
upon  the  thirty-day  interval  that  usually  elapses  be- 
tween the  date  of  entry  of  judgment  and  the  issuance 
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of  an  execution.  The  date  of  entry  of  the  judgment  does 
not  appear  from  the  record,  but  we  infer  from  what  is 
said  in  respect  thereof  that  it  was  some  twenty  or  thirty 
days  before  the  failure.  The  senior  member  of  the  con- 
cern, who  had  been  indorsing  for  the  company,  refused 
to  indorse  further.  This  seems  to  have  been  the  imme- 
diate occasion  for  the  failure.  However,  taking  into  con- 
sideration all  the  facts  just  stated,  and  especially  in 
view  of  the  smallness  of  the  assets,  we  think  there  was 
evidence  from  which  fraud  might  have  been  inferred 
by  the  jury  at  the  time  the  goods  were  purchased. 

When  the  goods  were  received  into  the  warehouse 
of  the  Patterson  Transfer  Company,  the  Sledge- Wells 
Company  was  insolvent  and  on  the  brink  of  failure.  In 
other  words,  there  was  testimony  tending  to  show  that 
the  order  for  the  goods  was  fraudulent,  and  that  the 
receiving  of  the  goods  and  turning  them  over  to  the 
Patterson  Transfer  Company,  and  the  transfer  of  the 
receipt  to  the  bank,  was  fraudulent,  so  far  as  concerned 
the  attitude,  conduct,  and  purposes  of  the  Sledge- Wells 
Company. 

The  trial  below  resulted  in  a  judgment  in  favor  of 
the  defendants  in  error  for  the  goods  replevined,  together 
with  one  dollar  damages  and  the  costs  of  the  cause. 
Prom  this  judgment  the  plaintiffs  in  error  have  appealed 
to  this  court,  and  here  assign  errors. 

Several  errors  are  assigned,  but  the  only  one  really 
pressed  in  argument  was  based  on  the  following  in- 
struction^ which  the  circuit  judge  gave  to  the  jury,  viz. : 
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"If  the  jury  And  from  the  evidence  that  the  purchase 
of  the  goods  in  controversy  by  the  Sledge- Wells  Com- 
pany was  fraudulent,  but  that  the  goods  had  been  de^ 
livered  to  the  Bank  of  Commerce  by  the  Sledge-Wells 
Company  before  the  writ  of  replevin  was  sued  out,  then 
the  burden  of  proof  is  on  the  bank  to  show  that  it 
is  a  bona  fide  holder  or  purchaser  of  the  goods  for 
value  without  notice  of  the  fraud  in  the  title  of  Sledge- 
Wells  Company/' 

It  is  insisted  by  the  plaintiffs  in  error  that  this  charge 
was  erroneous.  The  contention  is  based  on  the  pro- 
visions of  section  3605,  Shannon's  Code  (Acts  1879,  p. 
278,  c.  236,  sec.  5).  The  section  of  the  Code  reads  as 
follows : 

"All  receipts  issued  by  any  warehouseman  for  cotton, 
tobacco,  grain,  hemp,  whisky,  or  any  kind  of  produce^ 
wares,  merchandise  or  any  description  of  personal  prop- 
erty, shall  be  negotiable  by  written  indorsement  thereon 
and  delivery,  in  the  same  manner  and  to  the  same  ex- 
tent as  bills  of  exchange  and  promissory  notes;  and  any 
person  or  persons  to  whom  the  same  may  be  transferred 
bona  fide  and  for  value  received  shall  be  deemed  and 
taken  to  be  absolute  owner  of  the  produce,  wares,  mer- 
chandise, or  other  personal  property  therein  specified; 
and  no  clause,  condition,  or  limitation,  either  written 
or  prints,  in  said  receipt,  shall  be  held  to  limit  their 
negotiability  or  to  affect  the  right  of  the  holder  or 
holders  thereof." 

Prior  to  the  passage  of  the  act  referred  to  warehouse 
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receipts  were  not  considered  negotiable  instruments  in 
this  State.  It  was  said,  however,  that  they  stood  upon 
grounds  applicable  to  that  class  of  paper.  Stewart , 
Owynne  d  Co.  v.  Insurance  Go.,  9  Lea,  104,  109.  The 
case  of  Bank  of  Borne  y.  Haselton,  15  Lea,  216,  was 
decided  after  the  passage  of  the  above-quoted  statute; 
but  in  that  case  it  api)eared  without  controversy  that 
the  holders  were  bona  fide  holders  (15  Lea,  239),  and 
the  question  to  be  considered  in  the  present  case  was  not 
presented. 

In  Marks  d  Co.  v.  Bridges  d  Son,  106  Tenn.,  540,  62 
S.  W.,  153,  the  subject  was  incidentally  considered. 
In  that  case  the  court  said  that  if  the  purchaser  of  the 
warehouse  receipts  could  be  considered  a  holder  in  good 
faith  and  for  a  full  consideration,  he  would  be  entitled 
to  recover.  But  it  was  said  upon  this  feature  of  the 
case  that  the  record  was  not  at  all  satisfactory;  that 
the  president  of  the  bank  to  which  the  receipts  had 
been  assigned  by  the  beneficiaries  named  therein,  Marks 
&  Co.,  under  a  very  searching  cross-examination,  re- 
fused to  state  the  particulars  of  the  transaction  by  which 
the  bank  became  the  holder  of  the  receipts  in  question ; 
that  he  was  asked  when  and  how  he  got  these  papers, 
whether  thejr  were  bought  outright  or  were  taken  as  col- 
lateral for  cash  loaned  at  the  time,  or  for  pre-existing 
debts,  or  in  renewal  of  another  note,  and  the  only  an- 
swer given  was  a  general  one  that  the  bank  took  them 
as  collateral  for  cash  loaned  at  the  time  the  receipts 
came  into  its  hands,  but  that  it  was  impassible  to  obtain 
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from  the  witness  information  a»  to  what  amount  the 
bank  had  loaned  upon  the  receipts;  that  he  would  only- 
state  in  a  general  way  that  the  bank  loaned  money  upon 
them  as  collateral.  It  further  appeared  that  when  the 
bank  sold  the  receipts  to  Evans  &  Co.,  parties  to  the 
suit  in  question,  it  declined  to  indorse  them,  and  the 
suit  was  brought  in  the  name  of  Marks  &  Co.,  for  the 
use  of  Evans  &  Co.,  and  also  in  the  name  of  Evans  &  Co. 
Upon  consideration  of  these  facts  the  court  said  that 
the  bank  made  but  a  mere  showing  of  good  faith,  as 
likewise  Evans  &  Co.;  that  it  was  strongly  impressed 
with  the  view  that  the  bank,  Evans  &  Co.,  and  the  fail- 
ing debtors,  Marks  &  Co.,  were  in  collusion  for  the 
protection  of  the  latter;  and  the  result  was  adverse  to 
all  of  them. 

'  The  foregoing  are  all  of  the  cases  we  have  in  this 
State  upon  the  subject  of  warehouse  receipts. 

More  particularly,  the  contention  of  the  plaintiffs  in 
error  is  that  warehouse  receipts,  under  the  section  of 
Shannon's  Code  above  quoted,  stand  npon  the  footing 
of  negotiable  paper,  and  the  possession  of  such  paper  is 
prima  facie  evidence  that  it  was  received  by  the  holder 
bona  fide,  and  that  the  burden  of  proof  is  upon  any 
one  who  seeks  to  impeach  such  paper  in  the  hands  of 
the  holder;  and  for  this  proposition  we  are  referred  to 
section  812,  Daniel  on  Negotiable  Instruments. 

The  predicate  of  this  proposition,  as  applied  to  the 
present  case,  is  that  warehouse  receipts  stand  on  the 
footing  of  negotiable  paper.    We  are  of  opinion  that  this 
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is  a  sound  view  of  the  matter,  under  a  true  construction 
of  the  section  of  Shannon's  Code  above  quoted.  Trying 
the  matter,  then,  upon  the  principle  applicable  to  nego- 
tiable paper,  the  question  to  be  determined  is  whether 
the  present  controversy  arises  under  the  general  rule, 
or  under  a  well-recognized  exception  thereto.  The  rule 
and  the  exception  are  thus  stated  in  section  1828,  vol.  3, 
Elliott  on  Evidence,  viz. : 

"The  owner  of  a  negotiable  instrument  is  presumed 
to  have  obtained  it  in  good  faith,  for  a  valuable  consid- 
eration, before  maturity,  and  without  knowledge  of  any 
of  the  defenses  against  the  maker,  and  the  burden  is 
upon  the  defendant  who  sets  up  the  contrary ;  and  this 
presumption  obtains  in  favor  of  one  to  whom  the  instru- 
ment is  properly  indorsed.  The  burden  has  been  held 
to  be  upon  the  holder,  however,  to  show  that  he  is  a 
bona  fide  purchaser,  when  fraud  is  shown  in  the  execu- 
tion, or  when  payment  is  proved;  and  all  of  these  de- 
fenses may  be  proved  by  parol.*' 
In  8  Oyc,  after  stating  the  general  rule  it  is  said : 
"The  presumption  of  good  faith  may  be  rebutted,  like 
other  presumptions.  Thus,  the  presumption  of  good  faith 
includes  the  presumption  that  the  holder  took  the  bill 
in  the  ordinary  course  of  business,  but  the  burden  of 
proving  good  faith  is  shifted  to  the  indorsee  by  proof 
that  he  paid  for  the  paper  much  less  than  its  face.  So, 
evidence  that  the  bill  was  lost  or  stolen  shifts  the  bur- 
den of  proving  good  faith,  and  throws  it  on  the  holder. 
.    .    .    Evidence  of  illegality  or  fraud  in  the  origin 
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or  transfer  of  the  paper  throws  on  the  holder  the  burden 
of  proving  his  good  faith,  and  if  the  holders  are  partners 
the  good  faith  of  all  must  be  shown.  .  .  •  The  bur- 
den of  showing  his  good  faith  is  on  the  holder,  where 
the  fraud  proved  by  defendant  is  that  of  an  agent  on 
his  principal,  or  of  a  jMirtner  on  his  firm.  .  .  .  The 
burden  of  proving  that  the  holder  is  a  purchaser  for 
value  is  shifted  to  him  on  proof  of  duress  of  the  drawer 
of  the  bill.  In  like  manner  evidence  that  the  maker 
was  sick  and  intoxicated  at  the  time  of  making  the  note, 
that  the  bill  was  given  for  a  particular  purpose  and 
has  been  diverted  from  that  purpose,  that  the  paper 
was  only  in  escrow,  or  that  it  was  given  for  a  patent 
right,  in  disr^ard  of  statutory  requirements,  shifts  the 
burden  of  showing  good  faith  to  the  holder.  ...  If 
.  .  .  the  original  consideration  is  shown  to  have  been 
illegal,  tbe  presumption  is  against  the  holder,  and  he 
must  prove  himself  to  be  a  purchaser  for  value.''  Id., 
235-240. 

We  shall  now  refer  to  one  or  two  casea  In  Gana- 
joharie  Nation dl  Bank  v.  Diefendorf,  123  N.  T.,  191,  25 
N.  E.,  402,  10  L.  R.  A.,  676,  after  referring  with  ap- 
proval to  Daniel  on  Negotiable  Instruments  (2d  Ed.), 
sec.  819,  Chitty  on  Bills  &  Notes  (12th  Am.  Ed.),  sec. 
643;  Vallett  v.  ParArer,  6  Wend.  (N.  Y.),  615;  First 
National  Bank  of  Cortland  v.  Orecn,  43  N.  Y.,  300,  and 
Nicker 8on  v.  Buger,  76  N.  Y,  282,  stating  substantially 
the  doctrine  above  announced,  the  court  said : 

"A  sufficient  number  of  authorities  have  been  cited 
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to  show  the  uniformiiy  with  which  tiie  cases  in  the 
highest  courts  of  the  State  hold  that,  upon  proof  by  the 
defendant  that  his  obligations  have  been  fraudulent  or 
illegally  obtained  and  put  in  circulation,  the  person 
seeking  to  recover  upon  them  must  show,  not  only  that 
he  bought  before  maturity  and  paid  valne,  but  also  the 
circumstances  under  which  he  acquired  the  paper,  with 
the  view  of  enabling  the  jury  to  determine  whether  he 
acted  in  good  faith  or  not  It  makes  no  difference  in 
the  question  presented  whether  the  plaintiff  pursued 
the  orderly  course  of  first  presenting  and  proving  his 
note,  relying  upon  the  presumption  of  hona  fides  which 
accompanies  the  possession  of  the  paper,  and  delays 
making  proof  of  the  circumstances  of  his  purchase  until 
after  the  defendant  gives  evidence  of  his  defense,  or,  as 
in  this  case,  he  makes  the  proof  of  such  circumstances  as 
part  of  his  affirmative  case.  The  burden  of  making 
out  good  faith  is  always  upon  the  'porty  asserting  his 
title  as  a  ho7ia  fide  holder  in  a  case  where,  the  proof 
shows  that  the  paper  has  been  fraudulently,  feloniously, 
or  illegally  obtained  from  its  maker  or  owner.  Such  a 
party  makes  out  his  title  by  presumptions,  until  it  is 
impeached  by  evidence  showing  the  i)aper  had  a  fraudu- 
lent inception ;  and  when  this  is  done  the  plaintiff  can 
no  longer  rest  upon  the  presumption,  but  must  show  af- 
firmatively his  good  faith /^ 

This  case  has  been  cited  with  approval  on  the  point 
just  referred  to  in  Anderson  v.  Dundee  State  Bank,  47 
N.  Y.  St  Rep.,  448,  20  N.  Y.  Supp.,  511;  Bmk  of  Mont- 
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real  v.  Richter,  55  Minn.,  365,  57  N.  W.,  61 ;  MoCammon 
V.  Shantz,  49  App.  Div.,  462,  63  N.  Y.  Supp.,  611; 
(jitizena^  National  Ba/nk  v.  Weston,  102  N.  Y.,  118,  56 
N.  E.,  494;  Hallock  v.  Yoting,  72  N-  H.,  420,  57  Atl., 
236 ;  Second  National  Bank  v.  Weston,  172  N.  Y.,  254, 
64  N.  E.,  949. 

In  Coinmercial  Ba/nk  of  Danville  v.  Bwrgwyn,  110 
N.  C,  267, 14  S.  E.,  623, 17  L.  R.  A,,  326,  it  is  said: 

"The  defendants  having  pleaded  that  the  notes  sued 
upon  were  obtained  by  the  fraudulent  representations 
of  the  payees,  and  testimony  having  been  introduced 
in  support  of  such  pleas,  his  honor  was  correct  in  hold- 
ing that  the  prima  facie  case  of  the  plaintiff  indorsee 
was  so  far  rebutted  as  to  shift  the  burden  of  proof, 
and  to  make  it  necessary  for  it  to  show  that  it  was  a 
hima  fide  purchaser  for  value  without  notice.  Cowr 
mercial  Bank  of  Danville  v.  Burgwyn,  108  N.  C,  62,  12 
S.  E.,  952,  23  Am.  St.  Rep.,  49 ;  Pugh  v.  Grant,  86  N.  C, 
39.  When,  however,  the  plaintiff  responded  by  show- 
ing that  it  acquired  the  notes  bona  fide,  for  value,  in 
the  usual  course  of  business,  and  while  they  were  still 
current,  the  prima  facie  case  of  the  plaintiff  was  re- 
stored, and,  unless  the  circumstances  under  which  the 
purchase  was  made  were  of  such  a  character  as  to 
amount  to  constructive  notice,  the  jury  should  have 
been  instructed  that  the  burden  of  proof  was  upon  the 
defendants  to  establish  knowledge  on  the  part  of  the 
plaintiff  at  the  time  of  its  purchase  of  the  impeaching 
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facts  alleged  in  the  answer.  Daniel  on  !Neg.  Inst., 
819.^' 

In  a  note  to  this  case,  as  reported  in  17  L.  R.  A., 
328,  the  following  proposition  is  laid  down : 

"If  the  party  primarily  liable  proves  fraud  or  illegal- 
ity in  the  inception  of  the  instrument,  or  if,  from  the 
circumstances,  a  strong  presumption  of  fraud  is  raised, 
the  holder  must  then  show  that  he  acquired  bona  fide  for 
value  under  circumstances  creating  no  presumption  that 
he  knew  the  facts  which  impeached  its  validity.^' 

In  support  of  this  proposition  very  many  authorities 
are  cited,  and  we  have  no  doubt  of  its  correctness. 

In  the  present  case,  while  it  does  not  apx)ear  that  any 
fraud  was  practiced  upon  the  Patterson  Transfer  Com- 
pany by  the  Sledge- Wells  Company,  yet  there  is  evidence 
that  the  Sledge- Wells  Company,  in  depositing  the  goods 
with  the  Patterson  Transfer  Company  and  obtaining  the 
receipts,  intended  to  defraud  the  defendants  in  error  of 
the  property.  The  receipts  stood  as  representatives  of 
the  property  and  we  are  of  opinion  that  fraud  thus  aris- 
ing in  the  inception  of  the  receipts  would  require  the 
holder,  upon  such  evidence  being  introduced,  to  show 
that  he  (or  it)  had  obtained  them  bona  fide. 

We  are  of  opinion,  therefore,  that  the  instruction 
complained  of  was  correct. 

The  second  assignment  is  overruled.  The  portion  of 
the  charge  objected  to  in  this  assignment  consists  of 
seven  lines  torn  from  the  context,  and  cannot  be  cor- 
rectly understood,  except  when  restored  to  their  proper 
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association.    When  so  restored,  we  see  no  error  in  them. 

The  third  assignment  is  overruled,  because  the  sub- 
stance of  the  instruction  therein  referred  to  was  suffi- 
ciently charged  in  the  general  charge. 

The  fourth  assignment  is  insufficient  in  form,  being 
of  the  same  kind  reprobated  in  Felton  v.  Olarkson,  103 
Tenn.,  457,  53  S.  W.,  733. 

The  fifth  and  last  assignment  is  probably  subject  to 
the  same  objections  as  the  fourth;  but  it  goes  further 
in  the  way  of  specifying  grounds,  and  will  be  considered. 
The  substance  of  this  assignment  is  that  there  is  testi- 
mony to  the  effect  that,  two  weeks  before  the  warehouse 
receipt  was  turned  over  to  the  bank,  the  Sledge^ Wells 
Company  turned  over  the  bill  of  lading  to  the  bank, 
with  the  understanding  that  the  warehouse  receipt  was 
to  be  procured  from  the  Patterson  Transfer  Company 
and  put  in  the  place  of  the  bill  of  lading  as  soon  as 
it  could  be  procured ;  that  when  it  was  procured  it  was 
so  deposited ;  that  there  is  no  evidence  to  show  that  the 
bank  then  knew  from  whom  the  goods  had  been  pro- 
cured by  the  Sledge- Wells  Company,  or  that  they  were 
not  paid  for. 

The  assumption  that  this  contention  embraces  matter 
entitling  plaintiff  in  error  to  a  reversal  ignores,  as  we 
think,  the  fundamental  principle  governing  the  whole 
controversy;  that  is,  if  there  was  evidence  from  which 
the  jury  might  infer  fraud  on  the  part  of  the  Sledge- 
Wells  Company,  the  burden  of  proof  then  shifted  to  the 
bank  to  show  that  it  was  a  bona  fide  purchaser,  whether 
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the  transaction  be  considered  from  the  standpoint  of  the 
bill  of  lading  op  from  that  of  the  warehonse  receipt. 
The  principle  is  general.  Neilson  v.  Weber,  107  Tenn., 
161, 164,  64  S.  W.,  20;  Qalatian  v.  Enoin,  Hopk.  Oh.  (N. 
Y. ) ,  48.  One  who  has  no  title  can  convey  none,  but  the 
owner  may  have  so  placed  the  property  in  the  hands 
of  another  as  to  enable  him  to  impose  upon  an  innocent 
thi^  P&rty,  and  he  is  then  estopped  to  insist  upon  his 
title  (Arendale  v.  Morgan,  6  Sneed,  703) ;  but  the  bur- 
den lies  upon  such  third  person  to  show  that  he  is  an 
innocent  purchaser.  There  wajs  enough  evidence  in  the 
present  case  as  to  the  fraudulent  intent  of  Sledge- Wells 
Company,  shown  by  insolvency,  fraudulent  representa- 
tions, and  questionable  conduct  (3  Elliott  on  Evidence, 
sec.  2624),  to  make  it  incumbent  upon  the  bank  to  offer 
evidence  to  sustain  its  defense  of  innocent  purchaser. 
No  testimony  on  this  head  was  offered  by  the  bank,  and 
it  must  abide  the  case  made  for  it  by  the  Sledge- Wells 
Company.  The  assignment  must  therefore  be  overruled. 
It  results  there  is  no  error  in  the  judgment  of  the 
court  below^  and  it  must  be  afftrmed. 
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George  Ctfbrens  v.  Mrs.  Q.  T.  Laudbbdalb  et  al. 
(Jackson.     April  Term,  1907.) 

ESTOPPEL.  By  acquiescence  and  laches  and  partition  of  other 
parts  of  tract  to  assert  title  to  an  undivided  interest  in  land, 
when. 

Complainant  acquired  title  to  an  undivided  one-third  Interest  in 
certain  lands  after  the  owner  of  the  other  undivided  two-thirds 
thereof  had  sold  and  conveyed  part  thereof  hy  metes  and 
bounds  by  warranty  deed  purporting  to  convey  the  fee  in  tho 
whole  of  such  part,  to  which  conveyance  complainant  made 
no  objections  for  forty  years,  though  It  was  registered;  and 
he  permitted  the  grantee,  his  heirs  and  assigns  to  pay  taxes 
on  said  land  and  transfer  It,  and  exercise  acts  of  dominion  over 
it,  without  asserting  any  title  to  It  himself.  More  than  thirty 
years  afterwards,  complainant  made  a  written  stipulation  with 
the  heirs  and  other  assigns  of  the  seller  to  partition  said  land, 
but  It  was  agreed  that  the  above  previously  sold  land  should  be 
deducted,  and  not  included  in  the  partition,  which  partition  was 
made,  and  the  report  thereof  was  confirmed  by  a  decree  of  the 
county  court  in  accordance  with  the  stipulation.  Ten  years 
thereafter,  and  after  the  lands  so  allotted  to  complainant  and 
others  were  sold  and  conveyed  to  innocent  purchasers,  complain- 
ant filed  a  bill  to  recover  the  undivided  one-third  Interest 
therein  and  to  obtain  partition  thereof.  Upon  the  foregoing 
facts,  the  court  holds  that  complainant,  by  his  acquiescence 
and  laches  was  estopped  to  sue  to  recover  his  undivided  one^ 
third  inteirest  in  said  land  and  to  obtain  partition  thereof. 

Cases  cited  and  approved:  Owens  v.  Dunn,  85  Tenn.,  131;  Rob- 
ertson V.  Winchester,  85  Tenn.,  188;  Ore  Co.  v.  Miller,  41  Conn., 
112;  Goodwin  v.  Keney,  49  Conn.,  563;  Johnson  v.  Stevens,  7 
Cush.  (Mass.),  431;  Holcomb  v.  Coryell,  11  N.  J.  Eq.,  548;  Ar- 
nold V.  Cauble,  49  Tex.,  529;  Camron  v.  Thurmonds,  56  Tex., 
22;  Furrh  v.  Winston,  66  Tex.,  521;  Worthington  v.  Staunton, 
16  W.  Va.,  208. 
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FROM  DYE5R. 


Appeal  from  the  Chancery  Court  of  Dyer  County. — 
John  S.  Coopeb,  Chancellor. 

D.  B.  Johnston  and  S.  Gbangbe  Latta,  for  complain- 
ant. 

Steele  &  Steele,  for  defendants. 


Mr.  Justice  MoAltster  delivered  the  opinion  of  the 
Court. 

Complainant  filed  this  bill  on  the  9th  of  September, 
1905,  to  recover  of  the  heirs  of  E.  W.  Tipton  an  un- 
divided one-third  interest  in  a  tract  of  land,  comprising 
two  hundred  acres,  conveyed  by  Isaac  Sampson  to  E.  W. 
Tipton  on  July  15,  1863.  The  bill  also  seeks  a  parti- 
tion of  said  tract  of  laud.  The  theory  of  the  bill  is  that 
Isaac  Sampson  and  the  complainant  were  tenants  in 
common  of  said  land,  and  that  Isaac  Sampson  individu- 
ally conveyed  it  by  metes  and  bounds  to  E.  W.  Tipton. 
The  heirs  of  E.  W.  Tipton  in  their  answer  set  up  an, 
estoppel  against  complainant,  growing  out  of  certain 
partition  proceedings  in  the  county  court  of  Dyep  county 
in  the  year  1895,  and  defendant*  by  a  crossbill  ask 
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that  the  claim  of  complainant  be  removed  as  a  clond  on 
their  title,  and  that  all  title  to  said  land  be  divested 
out  of  complainant  and  vested  in  defendanta  On  the 
hearing  the  chancellor  was  of  opinion  that  complainant 
was  estopped  to  set  up  his  title  to  an  undivided  one- 
third  interest  in  said  land,  and  dismissed  complainant's 
bill.  The  chancellor  sustained  the  cross  bill,  divesting 
title  out  of  complainant  and  vesting  the  same  in  the 
defendanta.  Complainant  appealed,  and  assigns  as  error 
the  action  of  the  chancellor. 

It  is  conceded  in  the  record  that  complainant  has 
the  legal  title  to  the  land  in  question,  and  the  whole 
controversy  is  whether  he  has  estopped  himself  from 
asserting  it.  In  order  to  settle  the  legal  question  pre- 
sented it  will  be  necessary  to  make  a  more  extended 
statement  of  the  facts:  In  the  year  1851,  the  State 
of  Tennessee  granted  to  one  A.  P.  Greene  two  tracts  of 
land,  situated  in  Dyer  county;  one  tract,  comprising 
5,000  acres,  being  grant  No.  12,425,  and  the  other  tract, 
containing  3,000  acres,  being  grant  No.  12,427.  It  is 
conceded  that  these  two  grants  as  a  matter  of  fact  only 
contained  5,352  acres.  Subsequently  Isaac  Sampson 
acquired  an  undivided  two-thirds  interest  in  said  two 
grants;  and  at  a  still  later  period  the  complainant, 
George  Currens,  became  the  owner  of  the  remaining 
undivided  one-third  interest  in  said  grants.  It  thus  ap- 
pears that  complainant  and  Isaac  Sampson  became  ten- 
ants in  common  in  the  whole  land  embraced  in  said 
granta    Before  complainant  a.cquired  his  one-third  in- 
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terest  in  said  grants,  Isaac  Sampson  sold  and  conveyed 
by  warranty  deed  several  tracts  from  these  grants  to 
various  individuals,  which  deeds  purported  to  convey 
the  fee  to  the  whole  tract,  while  as  a  matter  of  law 
Sampson  only  owned  an  undivided  two-thirds  interest  in 
same.  The  conveyances  so  made  by  Isaac  Sampson  out 
of  the  3,000-acre  grant  were:  (1)  To  Doyle,  289  acres; 
(2)  to  A,  D.  Bledsoe,  141  acres;  (3)  to  James  Smith, 
53  acres;  (4)  to  Bledsoe,  53  acres;  (5)  to  W.  B. 
Sampson,  250  acres;  (6)  to  Parker,  300  acres;  (7)  to 
J.  G.  Bledsoe,  265  acres;  (8)  to  E.  W.  Tipton,  200  acres, 
July  15, 1863,  which  was  conveyed  by  metes  and  bounds. 
In  the  year  1861,  two  years  prior  to  the  conveyance 
made  to  Tipton,  Isaac  Sampson  sold  to  W.  B.  Sampson 
and  M'.  D.  Pate,  trustees  for  his  two  daughters,  Lou  and 
Sarah,  2,000  acres  of  land  to  be  laid  oflf  from  the  5,000- 
acre  tract.  It  appears  that  at  a  prior  date  Isaac  Samp- 
son had  conveyed  to  another  daughter,  Ann  Pate,  a 
tract  of  500  acres  bv  metes  and  bounds  out  of  the  5,000- 
acre  grant.  In  the  year  1889,  the  daughter  Lou,  who  had 
intermarried  with  J.  H.  Wardlow,  joined  with  her  hus- 
band and  her  trustee  in  conveying  her  undivided  in- 
terest in  this  2,000  acres  to  B.  A.  Sinclair  and  others. 
After  excluding  the  prior  conveyances  made  by  Isaac 
Sampson,  and  allowing  his  two  daughters  the  1,000 
acres  each  deeded  to  them,  there  remained  of  both  grants 
only  1,201  acres.  Isaac  Sampson,  it  appears,  died  in 
Dyer  county  in  June,  1878,  intestate,  and  leaving  sur- 
viving him  three  children,  W.  B.  Sampson,  Sai^ah  S., 
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wife  of  S.  B.  Carson,  Lou  P.,  wife  of  J.  H.  Waxdlow, 
and  M.  W.  Pate,  a  grandson.  W.  B.  Sampson,  the  son 
of  Isaac  Sampson,  died  in  August,  1894,  intestate.  It 
further  appears  that  on  the  9th  of  August^  1895,  com- 
plainant, Currens,  entered  into  a  written  agreement  with 
Sarah  Carson  and  her  husband,  S.  B.  Carson,  Lou  P. 
Wardlow  and  her  husband,  J.  H.  Wardlow,  B.  A.  Sin- 
clair, and  M.  W.  Pate  for  the  purpose  of  partitioning 
said  two  grants.  Certain  individuals  were  selected  as 
commissioners  to  make  the  partition,  and  the  written 
agreement  directed  these  commissioners  "to  first  lay 
off  and  set  aside  to  the  owners  thereof  the  two  1,000-acre 
tracts  of  land  in  grant  No.  12,425,  which  were  deeded 
by  Isaac  Sampson  in  his  lifetime — 1,000  acres  each  to 
his  two  daughters,  Lou  P.  and  Sarah  S-,  which  said  two 
tracts  of  land,  of  1,000  acres  each,  are  to  be  laid  off 
and  set  aside  in  strict  accordance  with  the  deed  made 
by  Isaac  Sampson  to  his  two  daughters.  They  will 
tlien  assign,  according  to  quality  and  quantity,  the  re- 
maining portions  of  tiie  land  contained  in  said  two 
grants,  which  have  not  heretofore  been  sold,  to  the  par- 
ties entitled  to  the  same.'* 

It  was  further  stipulated  that  the  report  of  these  com- 
missioners "should  become  and  be  made  the  judgment 
of  the  county  court."  This  agreement  was  signed  by  the 
complainant,  George  Currens,  and  the  other  parties 
whose  names  have  already  been  stated.  Accordingly 
said  commissioners  laid  oflF  the  two  1,000-acre  tracts  con- 
veyed by  Isaac  Sampson  to  his  two  daughters  out  of  the 
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5,000-acre  grant,  and  there  was  left  711  acres,  which 
were  allotted  to  the  complainant  The  commissioners 
then  deducted  from  the  3,000-acre  grant  certain  tracts 
which  Isaac  Sampson  had  conveyed  by  metes  and  bounds 
to  various  purchasers,  and  there  remained  490  acres, 
which  were  assigned  to  complainant  The  commission,- 
ers  made  their  report  to  the  December  term,  1895,  of 
the  county  court  of  Dyer  county,  and  a  decree  was 
entered  confirming  said  report.  Neither  the  heirs  of 
E.  W.  Tipton  nor  their  vendees  were  made  defendants 
to  the  partition  proceedings,  but  said  tract  was  deducted 
from  the  land  partitioned.  It  is  the  insistence  of  de- 
fendants that  said  tract  was  excluded  from  the  parti- 
tion proceedings  under  the  terms  of  the  written  stipula- 
tion, which  provided:  "They  [the  commissioners]  will 
then  assign,  according  to  quantity  and  quality,  the  re- 
maining portions  of  said  land  contained  in  said  two 
grants,  which  have  not  heretofore  been  sold,  to  the  par- 
ties entitled  to  the  same.*' 

It  is  said  on  behalf  of  defendants  that  complainant, 
although  originally  a  tenant  in  common  with  the  Tip- 
tons  in  the  200-acre  tract,  has  estopped  himself  by  the 
partition  proceeding  to  claim  his  right  of  partition.  It 
is  also  insisted  that  complainant  is  bound  under  the 
rule  of  acquiescence  and  on  account  of  his  laches.  It 
is  said  in  the  first  place  that  complainant  should  have 
made  all  parties  who  had  purchased  any  of  these  lands 
parties  to  the  partition  proceedings,  and,  having  failed 
to  do  so,  he  is  estopped  to  file  another  bill  for  partition. 
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It  will  be  abeerved  from  the  facts  already  stated  that 
thirty-two  years  elapsed  from  the  date  of  the  convey- 
ance by  Isaac  Sampson  of  the  200  acres  of  land  in 
controversy  to  E.  W.  Tipton  on  July  15,  1863,  to  the 
decree  in  the  partition  proceedings^  rendered  in  Decem- 
ber, 1895.  It  does  not  appear  from  the  record  that  com- 
plainant during  all  that  time  ever  interposed  an  objec- 
tion to  that  conveyance,  although  it  was  duly  recorded 
and  showed  on  its  face  that  Isaac  Sampson  had  under- 
taken tx)  convey  this  tract  of  land  by  metes  and  bounds, 
when  at  the  time  he  was  only  a  tenant  in  common  and 
entitled  to  an  undivided  two-thirds  interest  therein.  It 
further  api)ears  that  ten  years  elapsed  after  the  date 
of  the  decree  in  the  partition  proceedings,  during  all 
of  which  time  complainant  apparently  acquiesced  there- 
in, before  the  present  bill  waB  filed.  It  is  shown  that 
E.  W.  Tipton,  the  original  grantee  of  this  land,  died 
in  the  year  1864,  and  that  during  his  life  and  after 
his  death  the  heirs  paid  all  the  taxes  accruing  on  said 
lands.  It  further  appears  that,  after  the  allotment  to 
complainant  of  the  711  acres  and  the  other  tract  of  490 
acres  under  the  partition  proceedings,  complainant  sold 
oflf  this  1,201  acres  to  innocent  purchasers;  and  it  furth- 
er appears  that  the  parties  to  whom  the  2,000  acres  were 
laid  oflf  out  of  the  5,000-acre  grant  in  said  partition  also 
sold  oflf  said  tracts  to  innocent  purchasers.  These  facts 
are  mentioned  for  the  purpose  of  showing  the  practical 
diflaculty,  if  not  impossibility,  of  having  another  par- 
tition of  the  lands  embraced  in  the  two  grants.    Now, 
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the  first  question  presented  on  the  record  is  whether 
the  complainant^  in  view  of  this  great  lapse  of  time 
and  under  the  circumstances  stated^  is  not  bound  by  the 
doctrine  of  estoppel  or  acquiescence  from  setting  up  any 
claim  to  the  200-acre  tract  of  land. 

"While  it  is  well  settled  that  one  tenant  in  common 
cannot  convey  a  specific  part  of  the  common  property  by 
metes  and  bounds  to  the  prejudice  of  his  cotenant^  it 
does  not  necessarily  follow  that  all  such  conveyances 
are  wholly  void.  The  true  doctrine,  as  deducted  from 
actual  decisions,  seems  to  be  that  such  conveyances  are 
absolutely  void  as  against  cotenants  whose  rights  are 
prejudiced  thereby  and  vho  have  not  consented  to  them 
or  ratified  them,  but  that,  when  confirmed  or  assented  to 
by  the  other  cotenants,  such  conveyances  are  valid  as 
against  all  parties.  The  assent  of  the  cotenant  in  such' 
cases  need  not  necessarily  be  by  deed,  but  may  be  in- 
ferred from  long  acquiescence  in  the  grantee^s  title.  In 
any  case  it  seems  that  a  tenant  cannot  complain  of  a  con- 
veyance of  a  specific  part  of  the  common  estate  by  a  co- 
tenant,  where  his  own  rights  are  not  injuriously  affected 
thereby ;  and  a  court  of  equity  will  respect  the  rights  of 
the  tenants,  so  far  as  this  can  be  done  consistently  with 
the  rights  of  the  other  cotenants,  and,  wherever  practi- 
cable, will  confirm  the  title  of  the  grantee  by  allotting 
to  the  grantor  that  portion  of  the  land  conveyed."  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.),  vol.  17,  p.  684;  Hartford 
Ore  Co.  V.  Miller y  41  Conn.,  112;  Goodicin  v.  Keney, 
49  Conn.,  563;  Johns&n  v.  Stevens ,  7  Gush.   (Mass.), 
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431;  Holcomh  v.  Coryell,  11  N.  J.  Eq.,  548;  Arnold  v. 
CoAible,  49  Tex.,  529;  Camron  v.  Thurmond,  56  Tex., 
22 ;  Furrh  v.  Winston,  66  Tex.,  521, 1  S.  W.,  527 ;  WortJ> 
ington  v.  Staunton,  16  W.  Va.,  208. 

Says  Mr.  Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence (volume  2,  section  818) : 

"Acquiescence,  consisting  of  mere  silence,  may  also 
operate  as  a  true  estoppel  in  equity  to  preclude  a  i)arty 
from  asserting  legal  title  and  rights  of  property,  real 
or  personal,  or  rights  of  contract.  The  requisites  of  such 
estoppel  have  been  described.  A  fraudulent  intention  to 
deceive  or  mislead  is  not  essential.  All  instances  of  this 
class,  in  equity,  rest  upon  the  principle:  *If  one  main- 
tain silence  when  in  conscience  he  ought  to  speak,  equity 
will  debar  him  from  speaking  when  in  conscience  he 
ought  to  remain  silent \A  most  important  application 
includes  all  cases  where  an  owner  of  property.  A., 
stands  by  and  knowingly  permits  another  person,  B., 
to  deal  with  the  property  as  though  it  were  his,  or  as 
though  he  were  rightfully  dealing  with  it,  without  in- 
terposing any  objection,  as  by  expending  money  upon  it, 
making  improvements,  erecting  buildings,  and  the  like. 
Of  course,  it  is  essential  that  B.  should  be  acting  in  ig- 
norance of  the  real  condition  of  the  title,  and  in  the  sup- 
position that  he  wa^  rightful  in  his  own  dealing."  Dan- 
ielFs  Suits  in  Chancery  (2d  Ed.),  section  68;  Robertson 
V.  Winchester,  85  Tenn.,  188,  1  S.  W.,  781;  Ou?ens  v. 
Dunn,  85  Tenn.,  131,  2  S.  W.,  29. 

Now,  as  already  seen,  complainant  stood  by  for  over 
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forty  years,  and  saw  E.  W.  Tipton,  his  heirs  and  as- 
signees pay  taxes  on  this  property,  transfer  it  to  pur- 
chasers, and  exercise  acts  of  dominion  over  it,  without 
asserting  any  title  to  the  property  himself.  In  1895  he 
entered  into  a  written  stipulation  with  the  heirs  and 
assigns  of  the  heirs  of  Isaac  Sampson  to  partition  said 
two  grants,  and  in  the  written  stipulation  agreed  that 
the  land  which  had  been  sold  by  Isaac  Sampson  to  other 
parties  should  be  deducted  from  the  grants  and  not  in- 
cluded in  the  partition. 

The  present  bill  was  not  filed  until  ten  years  after  the 
confirmation  of  the  partition  proceedings  by  the  county 
court  of  Dyer  county  in  1895,  and  after  all  tiie  land  al- 
lotted had  been  sold  to  innocent  purchasers,  and  when 
another  partition  of  the  land  would  be  wholly  imprac- 
ticable. 

We  are  therefore  of  opinion  there  has  been  an  acqui- 
escence on  the  part  of  complainant  in  the  sale  by  Isaac 
Sampson  to  E.  W.  Tipton  on  July  15,  1863,  by  the  great 

lapse  of  time,  and  also  that  said  sale  was  ratified  and 
confirmed  by  complainant  by  the  written  stipulation 
contained  in  written  agreement  signed  by  him,  where 
the  commissioners  were  directed  to  assign,  "according 
to  quality  and  quantity,  the  remaining  portions  of  the 
land  contained  in  said  two  grants,  which  have  not  here- 
tofore been  sold,'^  etc. 

We  are  of  opinion  that  cross-complainants  have  ac- 
quired a  perfect  legal  title  to  the  land  in  controversy, 
and  it  results  that  complainant's  bill  must  be  dismissed, 
and  the  decree  of  the  chancellor  afi&rmed^  with  costs. 
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Felix  T.  Pope  et  al.  v.  Merchants^  Trust  Co.  et  al. 

Iw  RE  E.  R.  Causey  et  al, 

and 

In  re  D.  L.  Swabtman  et  al. 

{Jackson.     April  Term,  1907.) 

1.  OORPOBATIONS.  Proof  of  si^atures  of  corporators  to  amend- 
ment by  any  competent  witneee. 
The  signatures  of  the  corporators  on  their  application  for  amend- 
ment of  the  charter  may  be  proved  before  the  clerk  o<  the 
county  court  by  any  witness  who  is  competent  to  testify  in 
court  as  to  the  matter  involved,  and  interest  in  the  charter  ap- 
plied for  does  not  disqualify  the  witness.     {Po9t,  pp.  615,  516.) 

Code  cited   and   construed:     Sees.   2542,   3712    (S);    sees.   1989, 
2850  (M.  &  v.);  sec.  2038  (T  &  S.  and  1858). 

Acts  cited  and  construed:      Acts  1879,  ch.  200. 

Case  cited  and  distinguished:     Bank  v.  O'Brien,  94  Tenn.,  38. 

S.  SAMB.  Same.  Validity  of  amendment  to  charter  cannot  be 
attacked  as  defense  to  action  on  contract. 
The  subscriber  for  stock  in  a  corporation  whon  sued  on  his 
notes  for  stock  Issued  under  his  contract  of  subscription  shall 
not  be  permitted  to  set  up  as  a  defense  the  want  of  a  legal  or- 
ganization based  on  the  ground  that  the  witness  to  the  signa- 
tures of  the  corporators  on  their  application  for  an  amendment 
to  the  charter  was  incompetent.    {Post,  pp.  516,  517.) 

Code  cited  and  construed:     Sees.  2031,  2064  (S.);  sec.  1713  (M!. 
ft  v.);  sec.  1455  (T.  ft  S.  and  1858). 

Case  cited  and  distinguished:     Railroad  v.  Sneed,  99  Tenn.,  1. 

8.    SAKE.    Subscription   to  increase  of  capital  stock  is  valid, 
thougrh  the  whole  amount  is  not  taken. 
The  general  principle  or  rule  that  a  subscription  to  the  original 
stock  of  a  corporation  is  made  upon  the  condition  that  the 
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whole  amount  of  the  capital  stock  Is  taken  by  Jxma  fide  sub- 
scribers, and  that  the  subscribers  will  not  be  compelled  to  pay 
until  this  is  done,  does  not  apply  to  Inoreased  Issuee  of  stock. 
iPoH,  pp,  517-630.) 

Acts  cited  and  construed:    Acts  1883,  ch.  163. 

Cases  cited  and  distinguished:  Read  v.  Gas.  Co.,  9  Heisk.,  546; 
Anderson  v.  Hallroad,  91  Tenn.,  44;  Railroad  v.  Sneed,  99  Tenn., 
7;  Nutter  v.  Railroad,  6  Gray  (Mass.),  87;  Winters  y.  Armstrong 
(C.  C),  37  Fed.,  508. 

4.  SAME.  Liability  of  subscribers  for  increased  issue  of  stock  is 
not  dependent  on  debts  against  the  corporation  in  liquidation. 
The  liability  of  a  subscriber  for  his  subscription  in  the  increased 
capitalization  of  a  corporation  is  not  dependent  upon  the  ezistr 
ence  of  debts  against  the  corporation  which  has  gone  into  liqui- 
dation, for  the  payment  of  his  subscription  is  necessary  for  the 
equalization  of  all  the  stockholders  in  the  distribution  of  the 
assets.    {Post,  pp.  530,  531.) 


FROM  SHELBY. 


Api>eal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskbll,  Chancellor. 

Hhnby  Craft,  Livingston  &  McQbhbb,  and  Tim  E. 
Cooper,  for  petitioners. 

W.  A*  Percy  and  T.  K.  Biddiok,  for  receiver. 


*Mr.  Special  Justice  Henderson  delivered  the  opin- 
ion of  the  Court 


*Appolnted  and  commissioned  by  the  governor    to    sit    during 
the  disability  of  Iiir.  Justice  Wilkes. 
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These  two  cases  present  the  same  questions,  and  by 
consent  they  were  heard  together  upon  the  record  in  the 
former,  with  the  slight  addition  to  the  latter  noted  in 
another  connection. 

On  December  27,  1905,  the  board  of  directors  of  the 
Merchants'  Trust  Company  filed  the  bill  in  the  original 
cause  against  the  Merchants '  Trust  Company  and  oth- 
ers, for  the  purpose  of  going  into  voluntary  liquidation. 
John  P.  Edmondson  was  by  the  Chancellor  appointed 
receiver  of  the  assets  of  the  company,  and  the  creditors 
of  the  company  were  by  proper  order  enjoined  from 
prosecuting  their  claims  against  the  company,  except 
by  proceedings  in  that  casa 

On  May  7, 1906,  E.  B.  Causey  and  Minnie  C.  M'cGehee 
filed  their  petition  in  the  cause,  alleging,  in  substance, 
as  follows:  The  Merchants'  Trust  Company  was  or- 
ganized as  a  banking  institution  by  charter  granted  un- 
der the  general  incorporation  laws  of  the  State  of  Ten- 
nessee, with  a  capital  stock  of  |200,000,  all  of  which  was 
subscribe  and  fully  paid.  At  a  meeting  of  the  board  of 
directors,  held  May  25,  1905,  a  resolution  was  adopted 
recommending  to  the  stockholders  an  increase  of  .the 
capital  stock  to  f 500,000,  and  that  the  new  stock  be 
sold  at  ?120  per  share,  of  which  flOO  should  go  to  the 
capital  stock  of  the  company,  and  $20  to  the  surplus  ac- 
count, the  present  stockholders  to  have  the  option  of  sub- 
scribing to  the  new  stock  to  the  extent  of  their  present 
holdings,  and  subscriptions  are  invited  to  the  remain- 
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der,  and  the  president  is  directed  to  call  a  meeting  of 
the  stockholders  to  be  hold  June  20,  1905. 

This  meeting  was  accordingly  held,  and  the  following 
resolutions  adopted  by  the  stockholders: 

"Resolved,  that  the  capital  stock  of  the  Merchants' 
Trust  Company  be  increased  to  |500,000. 

"Resolved,  that  said  new  stock  be  sold  at  |120  per 
share,  of  which  Jf  1 00  shall  go  to  the  credit  of  the  capital 
stock  of  the  company,  and  |20  to  the  surplus  account, 
and  that  all  subscriptions  to  said  new  stock  shall  be  due 
and  payable  July  1, 1905. 

"Resolved,  that  the  stockholders  of  record  be  allowed 
to  subscribe  to  the  new  stock  to  the  extent  of  their  pres- 
ent holdings,  and  that  subscriptions  be  invited  to  re- 
mainder of  said  stock.  Any  of  the  present  stockholders 
who  desire  to  avail  themselves  of  their  rights  under  this 
resolution  shall  notify  the  officers  of  the  company,  in 
writing,  on  or  before  June  27,  1905,  of  their  intention  to 
do  so,  and  any  stockholder  who  does  not  so  notify  the 
president  by  that  date  shall  be  deemed  to  have  waived 
his  privilege  of  taking  any  portion  of  the  new  stock.  In 
the  event  of  stock  being  oversubscribed,  the  officers  shall 
have  the  right  to  reduce  or  reject  any  subscriptions  they 
see  fit" 

In  accordance  with  this  resolution  of  the  stockholders, 
the  directors  applied  to  the  Secretary  of  State  of  Ten- 
nessee for  an  amendment  to  the  charter  of  the  company 
increasing  its  capital  stock  to  f500,000.  This  applica- 
tion for  the  amendment  is  in  regular  form,  signed  by 
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all  the  members  of  the  board  of  directors.  It  is  ac- 
knowledged before  the  county  court  clerk  of  Shelby 
county  by  one  of  them,  Felix  T.  Pope,  and  the  signa- 
tures of  the  others  are  proven  by  him  before  the  clerk. 
Certificates  in  regular  form  are  attached  by  the  clerk, 
the  secretary  of  State,  and  the  roister  of  Shelby 
county,  and  the  amendment  was  duly  registered  in  the 
offices  of  the  secretary  of  State  and  of  the  raster. 

Petitioner  E.  B.  Causey  took  fifty  shares  of  the  in- 
creased stock,  executing  to  the  company  his  note  for 
$6,000,  due  at  six  months  from  July  1,  1905.  As  col- 
lateral security  for  this  note,  the  company  held  his  cer- 
tificate of  stock  for  f 5000.  Before  the  maturity  of  the 
note  the  bill  in  the  original  case  was  filed,  and  the  re- 
ceiver was  appointed.  The  note  not  being  paid,  the  re- 
ceiver advertised  it  for  sale,  with  other  assets  of  the 
company,  on  May  7,  1906. 

Petitioner  Minnie  C.  McGehee  took  ten  shares  of  the 
increased  stock,  paying  therefor  J600,  and  executed  her 
note  to  the  company  for  the  remainder,  |600,  due  at  six 
months  from  July  1,  1905,  and  also  deposited  with  the 
company  her  certificate  of  stock  as  collateral  to  secure 
its  payment  Her  note  and  collateral  were  also  adver- 
tised by  the  receiver  to  be  sold ;  she  having  failed  to  pay 

« 

at  maturity. 

The  petitioners  in  the  second  case  (No.  52),  14  in 
number,  had  subscribed  for  various  amounts  of  the  in- 
creased stock,  from  1  to  63  shares,  the  whole  aggr^^at- 
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ing  374  shares,  and  ihey  had  all  paid  their  subscriptions 
in  full  and  taken  certificates  of  stock. 

The  petitioners  in  both  cases  were  about  the  time  ad- 
vised and  informed  of  the  action  of  the  board  of  directors 
and  stockholders  above  set  out,  and  upon  notice  thereof 
they  made  their  subscriptions.  About  July  7, 1905,  they 
each  received  a  notice  from  the  president  of  the  com- 
pany, of  which  the  following  is  a  copy : 

Felix  T.  Pope,         Robert  L.  Brown,         Wm.  H.  Kyle, 
President.  Vice  Preset  Cashier. 

Merchants'  Trust  Company. 
Capital  Stock,  |200,000. 

Memphis,  Tenn., . 

I,  the  undersigned,  hereby  subscribe  for shares 

of  the  capital  stock  of  the  Merchants'  Trust  Company, 
of  the  par  value  of  one  hundred  dollars,  each,  and  agree 
to  pay  for  said  shares  at  the  rate  of  $120  per  share.  This 
subscription,  however,  is  subject  to  the  action  of  the 
stockholders  of  said  company  at  a  meeting  to  be  held 
June  20,  1905,  for  the  purpose  of  voting  upon  the  prop- 
osition of  increasing  the  capital  stock  to  |500,000. 

[Signed]  . 

From  what  is  above  stated,  it  is  alleged  that  petition- 
ers believed  that  all  of  the  ^300,000  of  increased  stock 
had  been  subscribed,  and  that  the  plan  of  the  company 
had  been  fully  carried  out,  and  upon  this  belief  and  un- 
derstanding they  paid  the  cash  and  executed  the  notes 
as  above  stated. 
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It  is  further  alleged  that  at  this  time  only  about  |200,- 
000  of  the  1300,000  of  increased  stock  had  been  sub- 
scribed ;  that  approximately  five  hundred  shares  of  this 
increased  stock  had  by  some  sort  of  arrangement,  the 
details  of  which  were  unknown  to  petitioners,  been  ex- 
changed by  the  company  for  an  equal  number  of  shares 
of  stock  in  two  other  banking  institutions  at  Memphis, 
thus  leaving  about  one  hundred  and  fifty  shares  of  the 
increased  stock  not  subscribed  by  any  one,  and  that 

m 

these  150  shares  have  never  yet  been  taken. 

Under  these  circumstances  it  is  contended  by  peti- 
tioners, the  whole  authorized  increase  of  stock  not  hav- 
ing been  subscribed,  that  the  increased  stock  was  never 
ready  for  issuance,  and  should  not  have  been  issued,  and 
that  which  was  issued  was  void. 

It  is  further  contended  that  the  increased  stock  of  the 
company  was  never  validly  provided  for,  because  of  the 
irregularity  in  the  acknowledgment  of  the  application, 
which  was  made  to  the  secretary  of  State  by  way  of 
amendment  to  its  charter,  providing  for  said  increase; 
that  the  acknowledgment  of  the  same  by  one  of  the  ap- 
plicants, Felix  T.  Pope,  and  the  proving  by  him  of  the 
signatures  of  the  other  applicants,  was  not  a  compliance 
with  the  law  on  the  subject,  he  not  being  a  competent 
witness. 

It  is  contended  by  those  of  the  petitioners  who  have 
paid  the  cash  for  their  stock  that  it  was  paid  upon  a 
void  contract,  and,  having  received  no  consideration 
therefor,  that  they  are  entitled  to  recover  the  money 
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back  from  the  company,  with  interest;  and  the  petition 
is  filed  also  on  behalf  of  all  subscribers  who  had  paid. 

The  prayer  of  the  petition  is  for  an  order  directing 
the  receiver  in  the  original  case  to  refrain  from  selling 
the  stock  and  notes  of  petitioners,  E.  B.  Causey  and  Min- 
nie 0.  McQehee ;  that,  after  proper  reference  and  ascer- 
tainment of  the  facts  by  the  court,  an  order  be  made  up- 
on the  receiver  to  hold  as  a  separate  and  distinct  fund 
the  amount  that  may  be  necessary  to  pay  what  may  be 
found  to  be  due  petitioners  in  full,  or  pro  rata,  as  the 
assets  of  the  company  may  develop  to  be,  and  to  this  end 
that  all  moneys  paid  into  the  Merchants'  Trust  Com- 
pany by  subscribers  to  the  increased  stock  be  treated 
and  declared  a  trust  fund  for  their  benefit^  and  that  they 
have  priority  in  said  fund  to  the  subscribers  of  the  or- 
iginal stock  of  f  200,000 ;  and  that  the  notes  executed  by 
petitioners  for  the  increased  stock  be  canceled  and  de- 
livered up. 

It  appears  from  agreement  of  counsel  that  all  the  cred- 
itors of  the  company,  outside  of  petitioners,  have  been 
paid  in  full. 

John  P.  Edmondson,  the  receiver,  demurred  to  the 
petition  on  substantially  the  following  grounds,  as 
shown  by  the  records  in  the  two  cases : 

First  Pertitioners  cannot  in  this  proceeding  com- 
plain of  any  irregularity  in  the  application  of  the  di- 
rectors of  the  company  for  the  amendment  of  the  char- 
ter referred  to. 

118  Tenn— 33 
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Second.  While  there  may  be  cases  in  which  a  corpor- 
ation has  never  lawfully  commenced  business,  where 
subscribers  to  its  stock  can  complain  if  the  corporation 
b^ins  to  do  business  before  all  the  stock  is  subscribed, 
that  principle  does  not  apply  to  cases  like  that  of  the 
Merchants'  Trust  Company.  As  shown  in  the  petition, 
the  original  issue  of  stock  authorized  by  the  Merchants' 
Trust  Company  was  all  subscribed  in  full,  and  said  trust 
company  lawfully  and  properly  was  open  for  business. 
Having  once  become  such  a  corporation,  the  principle 
above  referred  to  does  not  apply  to  subsequent  issues 
of  stock,  and  the  subscribers  or  purchasers  of  such  stock 
cannot  successfully  plead  that  the  entire  increase  au- 
thorized was  not  subscribed. 

In  the  case  of  such  subsequent  issues,  the  acquire- 
ment thereof  is  rather  a  purchase  than  a  subscription, 
and  each  transaction  is  complete  in  itself. 

Third.  Even  if  petitioners  had  the  right  to  complain 
originally  (which  is  denied),  yet  each  of  them  has 
waived  this  right  by  accepting  the  stock  and  giving  notes 
for  the  amounts  due  thereon. 

The  chancellor  sustained  the  demurrer,  and  petition- 
ers have  appealed  and  assigned  the  following  errors : 

"(1)  The  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

"(2)  The  court  erred  in  holding  that  said  amend- 
ment to  the  charter  was  properly  executed,  and  that  Fe- 
lix T.  Pope,  one  of  the  parties  to  the  instrument,  was  a 
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competent  subscribing  witness  to  the  signatures  of  the 
other  parties  thereto. 

"(3)  The  court  erred  in  holding  i)etitioners  bound 
upon  their  contracts  of  subscription,  when  said  company 
had  violated  its  agreement  to  sell  all  of  said  stock  at  a 
premium  of  f20  per  share,  and  thus  create  a  surplus -of 
160,000  in  said  bank. 

"(4)  The  court  erred  in  holding  petitioners  upon 
their  subscriptions,  when  it  appeared  that  the  whole  of 
said  stock  had  not  been  subscribed  for. 

"(5)  The  court  erred  in  holding  i)etitioner8  subject 
to  call  upon  their  subscriptions,  when  it  appeared  that 
said  institution  was  in  the  hands  of  a  receiver,  and  that 
it  was  not  necessary  to  call  ui>on  the  stockholders  for 
the  payment  of  creditors ;  all  creditors  having  heerx  paid 
in  full. 

"(6)  The  court  erred  in  dismissing  the  petition  al- 
together and  granting  no  relief  therein.  In  any  event, 
the  sale  of  petitioners'  stock  should  have  been  enjoined 
until  the  court  finally  ascertained  the  exact  amounts 
for  which  petitioners  were  liable  in  liquidating  the  af- 
fairs of  the  bank." 

The  main  questions  in  the  case  are  with  regard  to  the 
validity  of  the  amendment  to  the  charter  and  with  re- 
gard to  the  rights  of  the  subscribers  to  the  increased  cap- 
ital stock ;  the  whole  of  that  increase  provided  for  not 
having  been  taken  or  subscribed. 

All  the  proceedings  in  the  procurement  of  this  amend- 
ment are  conceded  to  have  been  regular,  except  it  is  con- 
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tended  by  petitioners  that  proof  bj  Felix  T.  Pope,  one  of 
the  applicants,  of  the  signatures  of  the  other  applicants 
was  insufficient;  it  being  claimed  that  he  was  incom- 
petent as  a  witness  for  this  purpose. 

Shannon's  Code,  section  2542,  provides:  "The  sig- 
natures of  said  five  or  more  corporators  must  be  ac- 
knowledged, or  one  or  more  signatures  proved  by  one 
witness  before  the  clerk  of  the  county  court,"  etc. 

Nothing  is  said  about  the  qualifications  of  this  wit- 
ness. Interest  iA  the  charter  applied  for  does  not  dis- 
qualify him  any  more  in  this  than  in  any  other  case. 
The  witness  contemplated  by  this  act  is  any  one  who 
would  be  competent  to  testify  in  a  court  of  justice  about 
the  matter  involved. 

To  authenticate  an  instrument  for  registration  it  is 
provided  by  statute  that  its  execution  shall  be  acknowl- 
edged by  the  maker  or  proved  by  two  subscribing  wit 
nesses.    Shannon's  Code,  section  3712. 

In  Bank  v.  O'Brien,  94  Tenn.,  38,  28  S.  W.,  293,  it  is 
held  that  the  wife  is  not  a  competent  subscribing  witness 
to  her  husband's  deed,  because  Acts  1879,  p.  243,  c.  200, 
and  other  acts  on  the  subject^  do  not  extend  her  compe- 
tency to  a  matter  of  this  sort;  the  court  saying  that  the 
act  has  no  reference  to  subscribing  witnesses  to  either 
deeds  or  wills,  and  that  the  probate  of  deeds  or  wills  is 
not  in  the  purview  of  the  law,  and  clearly  was  not  in  the 
legislative  mind. 

Whether  Pope  is  a  competent  witness  or  not,  the  ques- 
tion cannot  be  made  in  this  case,  under  Shannon's  Code, 
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sections  2031,  2064,  the  latter  of  which  is  as  follows: 
"No  body  of  men  acting  as  a  corporation  under  the  pro- 
visions of  this  chapter  shall  be  permitted  to  set  up  the 
want  of  a  legal  organization  as  a  defense  to  an  action 
against  them  as  a  coi^poration ;  nor  shall  any  person 
sued  on  a  contract  made  with  such  corporation,  or  sued 
for  an  injury  to  its  property,  or  a  wrong  done  to  its  in- 
terests, be  permitted  to  set  up  a  want  of  such  l^al  or- 
ganization in  his  defense." 

Railroad  v.  Smed,  99  Tenn.,  1,  41  S.  W.,  364,  47  S.  W., 
89,  is  cited  by  appellants.  In  that  case  the  subscribers 
were  relieved  from  their  subscriptions  to  the  increase 
capital  stock  of  the  railroad  company;  but  the  amend- 
ment to  the  charter  was  not  taken  out  as  provided  by  the 
statute.  The  increase  was  attempted  to  be  made  upon 
mere  resolution  of  the  board  of  directors;  and  it  was 
held  to  be  void. 

The  assignments  of  error  with  regard  to  the  manner 
of  the  execution  of  the  charter  are  overruled. 

It  is  next  insisted  that  under  the  allegations  of  the  bill 
there  was  an  express  contract  between  petitioners  and 
the  company  that  all  of  the  increased  stock  should  be 
subscribed  at  the  rate  of  |120  per  share,  and  that  peti- 
tioners* subscriptions  were  based  upon  that  condition; 
and  without  this  express  contract  the  law  implies  a  con- 
tract that  all  of  said  stock  shall  be  subscribed  before  any 
valid  call  upon  subscribers  could  be  made. 

The  bill  does  not  allege  any  express  contract  on  the 
subject.    Its  meaning  is  that  from  the  facts  aUeg^  and 
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which  are  substantially  set  out  above,  the  law  implies 
fluch  a  contract 

There  was  subscribed  of  this  increased  stock  approx- 
imatetly  |235,000  of  the  |300,000.  In  addition  to  this, 
150,000  of  the  stock  was  exchanged  for  stock  in  another 
bank  in  Memphis.  This  latter  is  alleged  to  be  worth 
less  than  par,  and  that  the  exchange  was  an  illegal  tran- 
saction  on  the  part  of  the  Merchants'  Trust  Company, 
thus  leaving  undisposed  of  ?65,000  of  the  increased 
stock ;  or,  if  that  transaction  be  held  to  be  valid,  there 
will  be  |15,000  of  the  increased  stock  not  taken  or  sub- 
scribed. 

We  restate  briefly  some  of  the  main  facts: 

The  subscribers  to  the  increased  stock  were  duly  not- 
ified of  the  action  of  the  board  of  directors  in  making 
the  recommendation  to  the  stockholders  of  the  pro- 
posed increase,  a  meeting  of  whom  was  called  for  June 
20,  1905.    This  meeting  of  the  stockholders  was  accord-  }^ 

ingly  held,  when  it  was  resolved  that  the  capital  stock  ^  ^ 
of  the  Merchants'  Trust  Company  be  increased  to  f500,-  \  ^- 
000,  the  new  stock  to  be  sold  at  f  120  per  share,  of  which 
flOO  should  go  to  the  credit  of  the  capital  stock  of  the 
company,  and  f  20  to  the  surplus  account,  "and  that  all 
subscriptions  to  said  new  stock  shall  be  due  and  payable 
July  1,  1905.'' 

The  subscriptions  were  made  by  petitioners  prior  to 
the  meeting  of  the  stockholders,  subject  to  the  action  of 
the  latter  at  the  meeting  when  held  on  June  20,  1905. 

Upon  notice  by  the  president  of  the  company,  all  thie 
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petitioneps  paid  their  BubscriptionB  in  full  and  received 
their  certificates  of  stock,  except  E.  B.  Causey,  who  gave 
his  note  to  the  company  for  the  full  amount  of  his,  and 
Minnie  C.  McGehee,  who  paid  fifty  pep  cent  of  hers,  giv- 
ing hep  note  to  the  company  f  op  the  pemaindep ;  the  cer- 
tificates of  each  of  them  being  issued  by  tl^e  company 
and  held  as  coUatepal  secupity  fop  the  i)ayment  of  theip 
notes. 

Ppiop  to  this  time  the  Mepchants*  Trust  Company  was 
a  going  coppopation,  with  its  authopized  capital  stock 
of  1200,000  fully  paid  up. 

By  pesolution  of  the  stockholdeps  passed  at  the  meet- 
ing June  20,  1905,  this  incpeased  stock  was  to  be  sold, 
and  only  ten  days,  to  July  1, 1905,  wepe  allowed  within 
which  to  pay  the  whole.  The  i)etitioneps  wepe  fully  in- 
fopmed  of  this,  and  thepe  was  no  ppomise  on  the  papt  of 
the  company  that  the  payment  was  conditional  on  the 
whole  incpease  being  sold  op  subscpibed. 

The  genepal  ppinciple  is  settled  by  the  authopities  that 
a  subscription  to  the  original  stock  of  a  corporation  is 
made  upon  the  condition  that  the  whole  amount  of  the 
capital  stock  is  taken  by  bona  fide  subscribers,  and  the 
subscpibeps  will  not  be  compelled  to  pay  until  this  is 
done. 

The  same  Pule  does  not  apply  to  incpeased  issues  of 
stock.  Thepe  is  some  conflict,  op  apparent  conflict,  in 
the  authopities  on  this  subject;  but  the  unquestioned 
weight  of  authority  is  in  favop  of  this  distinction.  The 
peason  of  the  rule  is  that  a  coppopation  should  not  b^n 
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basiness  until  the  requisite  amount  of  its  capital  stock 
is  secured  by  bona  fide  subscriptions.  After  it  has  begun 
business  and  is  in  operation^  a  going  concern,  the  same 
reason  does  not  apply;  for  the  subscriber  gets  what  he 
contracts  for,  receives  what  he  pays  for,  to  wit,  stock  in 
a  corporation  already  legally  constituted. 

In  Morawetz  on  Corporations,  section  142,  it  is  said: 
"If  a  corporation  is  authorized  by  its  charter  to  in- 
crease the  amount  of  its  capital  stock,  and  an  increase  is 
voted,  a  subscriber  for  new  shares  will  be  liable  to  pay 
calls  without  regard  to  the  amount  of  the  new  shares 
that  have  been  taken.  The  reason  of  this  is  obvious. 
The  corporation,  having  already  begun  business,  would 
be  entitled  to  continue  its  business,  whether  the  whole 
or  only  a  part  of  th»e  new  issue  should  be  taken,  and  a 
subscriber  would  become  a  shareholder  in  a  going  con- 
cern immediately.  The  contribution  of  the  new  capital 
would,  therefore,  be  required  for  the  company's  author- 
ized business  purposes." 
In  Beach  on  Corporations,  section  597,  it  is  said : 
"The  takers  of  the  new  stock  cannot  avoid  liability  by 
pleading  that  the  whole  amount  of  the  increase  had  not 
been  subscribed  for,  as  one  may  do  in  case  of  a  sub- 
scription to  the  original  stock.'' 

In  Cook  on  Stock  and  Stockholders,  section  288,  it  is 
said: 

"A  person  subscribing  for  shares  of  stock  upon  an  in- 
crease, of  the  capital  stock  is  liable  thereon,  the  same  as 
a  subscriber  to  the  original  capital  stock.    In  some  re- 
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spects  he  cannot  set  up  defenses  that  an  original  sub- 
scriber might  set  up.  Thus,  a  subscriber  for  increased 
stock  cannot  defeat  an  action  to  enforce  his  subscription 
by  setting  up  the  failure  of  the  corporation  to  obtain 
subscriptions  for  the  whole  of  the  authorized  increase." 

In  2  Thompson  on  Corporations,  section  2102,  it  is 
said: 

"When  an  increase  of  stock  by  a  mining  company  has 
been  determined  in  the  manner  provided  by  the  statute, 
and  the  stockholders  decline  to  pay  for  parii  of  the  stock, 
the  authority  of  the  company  to  dispose  of  such  stock 
is  complete,  and  the  agreement  to  take  shares  may  be 
enforced  by  action,  although,  the  whole  of  the  increased 
stock  is  never  taken." 

"A  subscriber  for  increased  stock  cannot  defend  an 
action  to  enforce  his  subscription  by  setting  up  the  fail- 
ure of  the  corporation  to  obtain  subscriptions  for  the 
whole  of  the  authorized  increase."  26  A.  &  E.  Enc.  Law 
(2d  Ed.),  p.  936,  citing  Delano  v.  Butler,  118  U.  S.;  634, 
7  Sup.  Ct,  39,  30  L.  Ed.,  260,  and  Orecnhrier  Industrial 
Exposition  v.  Ocheltree,  44  W.  Va.,  627,  30  S.  E.,  78. 

The  case  of  Read  v.  Memphis  Gayoso  Oas  Co.,  9 
Heisk.,  546,  is  cited  as  an  authority  that  there  is  no  dis- 
tinction regarding  the  rules  of  law  which  apply  to  the 
construction  of  contracts  of  subscription  to  original 
stock  and  increased  stock. 

In  that  case  the  gas  company  sued  Read  for  a  call  up- 
on his  subscription  to  the  capital  stock  of  the  company. 
The  authorized  capital  stock  of  the  company  was  by  its 
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charter  fixed  at  125,000,  which  it  is  provided  may  be  in- 
creased from  time  to  time  to  |300,000.  As  soon  as  |25r 
000  shall  be  subscribed  the  incorporators  are  authorized 
to  hold  an  election  for  directors  and  to  organize  the  com- 
pany. Read  subscribed  f  1,000  of  this  stock,  which  made 
the  amount  then  subscribed  |25,500,  after  which,  and 
before  the  election  of  directors,  f5,000  additional  was 
subscribed.  No  calls  were  made  for  payment  of  stock 
prior  to  December  12, 1866,  when  the  board  of  directors, 
under  authority  of  an  amendment  of  their  charter  prev- 
iously made  by  the  legislature  authorizing  an  increase 
■of  the  capital  stock  to  fl,000,000,  passed  a  resolution 
requesting  the  president  and  secretary  to  open  the  books 
of  subscriptions  to  the  amount  of  |600,000,  the  books  to 
be  kept  open  for  thirty  days,  and  then  closed,  at  which 
time  the  subscribers  would  be  required  to  pay  ten  -per 
cent  of  their  subscriptions,  and  the  balance  as  may  be 
called  for  by  the  board  of  directors. 

During  the  thirty  days,  the  subscriptions  amounted  to 
f  150,000,  when  the  books  were  closed.  The  suit  in  the 
case  was  for  two  assessments  of  ten  per  cent  each.  It 
was  insisted  by  Read  that  he  was  not  liable  to  pay  this, 
because  although  his  subscription  made  up  the  full 
amount  of  |25,000,  which  authorized  the  company  to 
begin  business,  yet  before  the  assessments  the  directors 
had  fixed  the  amount  of  the  capital  stock  at  $600,000. 
and  no  legal  assessments  for  general  purposes  of  tlue 
corporation  could  be  made  until  the  amount  so  fixed 
had  been  bona  fide  subscribed. 


10  Gates]  APRIL  TERM,  1907.  523 


Pope  V.  TruBt  Ck>. 


Read  was  a  subscriber  to  the  original  |25^000  of  stock. 
Even  thonghy  before  his  siibscription  was  called  for  or 
paid,  the  amount  of  the  stock  was  increased,  he  was  lia- 
ble for  his  subscription  under  the  terms  of  the  charter, 
whether  any  amount  in  addition  to  the  |25,000  had  been 
subscribed  or  not.  In  this  connection,  the  court  says, 
through  Nicholson,  O.  J.: 

"But  such  increase  in  the  capital  stock  could  work 
no  change  in  the  rights  or  liabilities  of  the  original  sub- 
scribers, for  the  reason  that  the  corporation  continues 
to  be  the  same  entity,  and  for  the  further  reason  thEt  it 
was  part  of  the  contract  of  the  original  subscribers  that 
the  directors  should  have  the  power  to  increase  the  cap- 
ital stock/' 

Upon  these  facts  Read  was  held  liable  for  his  subscrij)- 
tion.  In  discussing  the  principles  on  the  subject,  it  is 
said  by  the  court  (page  556) : 

"The  general  principle  which  governs  the  case  is  thus 
laid  down  in  1  Redf.  on  Railways,  175 :  ^It  is  an  essen- 
tial condition  to  making  calls  in  those  companies  where 
the  number  of  shares  and  the  amount  of  capital  is  fixed 
that  the  whole  stock  shall  be  subscribed  before  any  calls 
can  be  lawfully  made.'  This  position  is  supported  by 
thie  numerous  cases  cited  in  the  note  with  which  we  have 
been  furnished  by  counsel,  as  well  as  by  other  cases. 
This  principle  applies  alike  to  cases  in  which  the  char- 
ter of  incorporation  has  fixed  the  amount  of  capital  and 
number  of  shares,  and  to  those  in  which  the  charter 
authorizes  the  companies,  when  organized  under  fixed 
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capitals,  to  increase  their  capitals.  W^l^n  so  increased, 
the  amounts  fixed  become  the  capit£|Is,  which  must  be 
subscribed  before  legal  assessments  can  be  made.  The 
cases  of  Nutter  v.  West  Cambridge  R.  B.  Co.,  6  Gray 
(Mass.),  87,  and  York  d  Cumberland  Railway  v.  Pratt, 
40  Me.,  447,  strongly  illustrate  and  support  the  general 
principle  in  its  application  to  the  facts  of  the  case  be- 
fore us." 

In  Nutter  v.  West  Cambridge  Co.,  6  Gray  ( Mass. ) ,  87 
here  referred  to,  the  general  principle  is  stated  that  sub- 
scribers to  original  stock  in  corporations  are  not  al- 
ways considered  as  haying  assumed  absolute  and  un- 
conditional obligations.  It  is  said  that  as  a  general  rule 
they  are  not  bound  to  pay  unless  the  whole  amount  of 
the  capital  stock  has  been  first  determined  and  sub- 
scribed. In  that  case  the  original  stock  had  all  been  tak- 
en, and  the  corporation  was  in  operation,  when  an  in- 
crease of  stock  was  provided  for,  which  was  sold  to  new 
subscribers,  as  in  this  case.  Gould  had  purchased  the 
entire  amount  of  this  increased  stock,  for  which  he  paid, 
and  afterwards  sold  his  claim  to  the  plaintifiF,  who 
brought  suit  to  recover  the  money  back  from  the  com- 
pany. 

The  court,  after  referring  to  certain  cases  upon  the 
subject  of  original  stock,  says: 

"But  the  transaction  between  Gould  and  the  defend- 
ants was  of  a  different  character  and  does  not  come 
within  the  principle  of  any  of  these  cases.  In  relation 
to  the  four  shares  which  Gould  contracted  to  take,  or 


10  Gates]  APRIL  TERM,  1907.  525 


Pope  T.  Trust  Co. 


to  purchase — however  the  transaction  may  be  described 
— ^when  he  paid  the  money  now  sought  to  be  recovered 
and  gave  his  promissory  note  for  the  balaace,  he  was 
an  original  purchaser  for  stock.  Sttch  subscriptions 
had  been  received  by  the  defendant  at  an  earlier  period, 
and  with  the  funds  derived  from  the  stock  so  disposed 
of  they  had  proceeded  to  construct  their  road  and  exe- 
cute the  general  purposes  of  thp  corporation.  But  in 
eTune^  1847,  their  funds  were  exhausted,  and  they  were 
compelled  to  find  additional  means  with  which  to  com- 
plete their  work.  In  this  condition  of  things,  the  direc- 
tors voted  to  issue  and  dispose  of  six  hundred  new  shares 
of  the  capital  stock  at  ?70  a  share,  giving  to  those  per- 
sons who  were  then  stockholders  a  right  to  take  one 
of  the  new  for  every  two  of  the  old  shares  of  which  they 
should  be  the  proprietors  on  the  10th  of  the  ensuing 
month  of  September.  This  imposed  upon  thie  stockhold- 
ers no  obligation  whatever.  They  were  as  free  to  de- 
cline as  they  were  to  take  any  of  the  new  shares.  It 
was  a  privilege  which  they  might  waive  or  avail  them- 
selves of  at  their  pleasure.  If  the  stockholders  should 
not,  within  the  time  limited  for  them  to  make  their  elec- 
tion, take  the  new  shares,  by  a  necessary  implication 
the  shares  were  then  to  be  offered  to  the  public  at  large. 
And  no  one  could  tell,  until  it  had  been  tested  by  an 
actual  trial,  whether  the  project  would  succeed  or  fail. 
Every  one,  from  the  first  to  the  purchaser  of  the  last 
remaining  unsold  share,  took  upon  himself,  to  the  extent 
of  his  own  contract,  the  hazard  of  a  disposition  of  the 
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whole  of  the  shares  to  be  newly  created.  But  every  one 
who  paid  and  received  a  certificate  for  the  shares  paid 
for  obtained  all  the  corporation  contracted  to  transfer 
to  him." 

It  is  further  said  in  Read  v.  Ouyoso  Gas  Co.,  supra, 
that  it  is  manifest  the  true  interpretation  of  the  resolu- 
tion of  the  board  of  directors  is  that  it  was  intended 
to  fix  $600,000  as  the  capital  stock,  if  that  amount 
should  be  subscribed  within  thirty  days;  if  not,  then 
the  capital  stock  should  consist  of  such  amount  as  may 
be  subscribed  within  that  time,  for  the  time  being,  and 
the  subscribers  would  be  required  to  pay,  whether  the 
whole  be  subscribed  or  not. 

In  the  case  before  the  court,  by  resolution  of  the  board 
of  directors  adopted  June  20, 1905,  thje  increase  of  stock 
is  directed  to  be  sold,  and  paid  for  in  full  at  the  end  of 
ten  days  thereafter,  July  1,  1905.  The  stock  was  pur- 
chased by  petitioners,  and  subscribed  or  paid  for  with 
full  knowledge  of  what  had  been  done ;  and  the  manifest 
intention  of  the  parties  was  that  payment  therefor  was 
not  dependent  on  the  condition  that  the  whole  gtock 
should  be  taken. 

The  case  of  Railroad  v.  Sneed,  99  Tenn,,  7,  41  S. 
W.,  364,  47  S.  W.,  89,  is  relied  on  by  petitioners.  There 
the  railroad  corporation  was  organized  April,  1886,  un- 
der  the  general  incorporation  laws  of  1875;  its  capital 
stock  being  fixed  at  $27,000,  all  of  which  was  subscribed. 
In  January,  1890,  the  directors  of  the  corporation  pass- 
ed a  resolution  increasing  the  stock  to  $60,000,  and  on 
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March  31, 1891,  they  passed  another  resolution  attempt- 
ing to  make  another  increase  to  |100,000.  Sneed  sub- 
scribed for  stock  after  the  increase  from  |27,000  to  f  60,- 
000,  and  the  bill  is  filed  by  the  corporation  to  collect  his 
subscription. 

The  increase  in  both  instances  was  attempted  to  be 
made  alone  by  resolution  of  the  board  of  directors.  This 
is  held  to  be  void,  because,  under  chapter  163,  p.  212, 
of  the  Acts  of  1883,  the  increase  could  be  made  only 
by  an  amendment  to  the  charter,  procured  upon  formal 
application  to  the  State.  The  amendment  must  be  pro- 
bated and  registered,  and  its  registration  certified  by 
the  secretary  of  state,  etc, ;  provisions  similar  to  those 
required  upon  the  original  incorporation.  This  was  not 
done,  and  the  proposed  increase  of  stock  was  held  to  be 
void. 

The  court  says,  speaking  through  Mr.  Justice  Wilkes : 
"The  result  is  that  the  increased  stock  was  illegal  and 
void,  and  the  subscriber  to  the  increase  stands,  not  in 
the  attitude  of  a  stockholder,  but  in  that  of  a  creditor, 
having  advanced  money  upon  a  void  contract,  and,  hav- 
ing received  ho  consideration  therefor,  is  entitled  to 
recover  the  same  back.  3  Thompson  on  Corporations, 
section  3691;  Schierenherg  v.  Stephens,  32  Mo.  App., 
314;  Nichols  v.  Stephens,  32  Mo.  App.,  330;  Winters  v. 
Armstrong  (C.  C),  37  Fed.,  508.  In  the  latter  case 
Judge  Howell  E.  Jackson  says:  'Such  a  subscription 
is  impliedly  conditioned  on  the  subscription  of  the  whole 
amount  of  the  proposed  increase,  and  on  the  compli- 
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ance  by  the  corporation  with  all  the  requirements  of 
the  statute  necessary  to  make  the  increased  stock  valid, 
and  in  case  of  noncompliance  with  such  requirements 
there  is  a  failure  of  consideration/  *' 

In  the  case  of  Winters  v.  Armstrong^  here  referred 
to,  the  Fidelity  National  Bank  of  Cincinnati  was  or- 
ganized in  February,  1886,  with  a  capital  stock  of  |1,- 
000,000,  which  its  articles  of  association  provided  might 
be  increased  according  to  the  provisions  of  section  5142, 
Rev.  St  [U.  S.  Comp.  St.  1901,  p.  3462],  to  any  sum  not 
exceeding  |3,000,000.  This  section  provides  for  an  in- 
crease of  capital,  but  the  maximum  shall  be  determined 
by  the  comptroller  of  the  currency,  "and  no  increase 
of  capital  shall  be  valid  until  the  whole  amount  of  such 
increase  is  paid  in,  and  notice  thereof  has  been  trans- 
mitted to  the  comptroller  of  the  currency,  and  his  cer- 
tificate obtained,  specifying  the  amount  of  suchi  in- 
crease of  capital  stock,  with  his  approval  thereof,  and 
that  it  has  been  duly  paid  in  as  part  of  the  capital  of 
such  association." 

By  act  of  congress  approved  May  1,  1886  (24  Stat 
18,  c.  73) ,  it  is  provided  that  increase  of  the  capital  stock 
of  any  national  banking  association  shall  be  made  only 
with  the  approval  of  the  comptroller  of  the  currency, 
by  a  vote  of  two-thirds  of  its  stockholders. 

It  will  be  noted  that  the  act  of  congress  provides  that 
no  increase  in  capital  stock  shall  be  made,  except  with 
the  approval  of  the  comptroller  of  the  currency.  The 
whole  of  such  increase  must  be  paid  in,  and  certificate 
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of  approval  received  from  him ;  and,  preliminary  to  this, 
the  increase  must  be  authorized  by  a  vote  of  two-thirds 
of  the  stockholders.  In  that  case  the  directors  of  the 
Fidelity  National  Bank,  in  March,  1887,  passed  the  reso- 
lution that  the  capital  stock  of  the  bank  be  increased 
11,000,000.  No  proper  steps  were  taken  by  the  bank 
to  perfect  the  proposed  increase  of  stock  in  conformity 
with  the  provisions  of  the  laws  applicable  to  such  cases. 

Citing  Railway  Go.  v.  Allerton,  18  Wall.  (U.  S.),  233, 
21  L.  Ed.,  902,  Judge  Jackson  says:  "Corporations 
have  no  power  to  increase  or  diminish  their  stock,  unless 
expressly  authorized  so  to  do.  It  is  also  well  settled 
that  the  directors  of  the  corporation  cannot,  in  the 
absence  of  power  expressly  conferred,  make  any  valid 
increase  of  its  capital  stock." 

With  the  increase  attempted  to  be  made  in  Winters 
V.  Armstrong^  as  above  stated,  the  subscriptions  in  ques- 
tion in  that  case  were  taken,  and  the  subscribers  resisted 
payment  upon  the  grounds  that  the  law  providing  for 
the  increase  h^d  not  been  complied  with,  as  a  conse- 
quence of  which  their  subscription  was  void.  Thic*  con- 
tention was  sustained  bv  the  court,  and  this  is  a  direct 
authority  for  our  own  case  of  Railroad  v.  Sneed,  supra. 
And  the  language  of  Judge  Jack'^on,  there  quoted  by 
Mr.  Justice  Wilkes,  holds  the  sul>scription  void  because 
the  corporation  had  not  complied,  in  attempting  to  make 
the  increase,  with  the  requirements  of  the  statute  on 
the  subject.  Such  is  the  extent  of  the  holding  of  this 
court  in  Railroad  v.  Sneed. 

118  Teiin— 34 


530  TENNESSEE  REPORTS.       [118  Tenn. 

Pope  V.  Trust  Co. 

To  give  emphasis  to  what  we  say,  we  quote  further 
from  Whitcrs  v.  Armstrong : 

"New  subscribers  to  the  capital  stock  of  national 
banks,  whether  at  their  original  organization  or  subse- 
quently, upon  a  contemplated  increase  of  their  capital 
stock,  clearly  enter  into  an  agreement  or  understand- 
ing based  upon  the  charter  powers  of  such  associations ; 
and  the  rights  and  obligations  of  such  subscribers  rest 
and  must  be  determined  upon  the  conditions  and  law 
of  the  charter,  as  evidenced  in  the  banking  legislation 
of  congress.  Whatever  conditions  are  imposed  by  the 
law  upon  said  associations  as  a  prerequisite  or  condi- 
tion precedent  to  the  acquisition  of  the  power  and  au- 
thority necessary  to  the  issuance  or  creation  of  valid 
stock  must  be  performed  before  the  subscription  can 
be  enforced,  either  on  behalf  of  the  association  or  of 
those  claiming  through  or  under  iV^ 

The  case  of  Anderson  v.  Railroad,  91  Tenn.,  44,  17  S. 
W.,  803,  is  not  authority  for  the  contention  of  petition- 
ers. This  was  a  case  of  subscription  to  the  original  stock 
of  the  corporation,  when  the  whole  stock  hiad  not  been 
subscribed.  Some  of  the  subscribers  were  relieved  from 
their  subscriptions,  and  others  not;  the  latter  because 
of  certain  acts  of  theirs,  whereby  they  were  held  to  have 
impliedly  waived  their  right  to  have  the  whole  stock 
taken  before  their  liability  attached. 

The  fifth  assignment  of  error  relates  alone  to  the  i>eti- 
tioners  Causey  and  McGehee,  who  have  not  paid  their 
subscriptions;  all  the  other  petitioners  having  paid  in 
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full.  They  all  stand  upon  the  same  footing.  The  fact 
that  some  have  not  paid,  places  them  in  no  better  con- 
dition than  those  who  have. 

Many  other  authorities  are  cited  and  discussed  in 
the  exceptionally  able  brief  of  counsel  for  petitioners. 

The  conclusion  we  have  reached  is  in  entire  accord 
with  our  own  cases,  and  is  sustained  by  the  great  weight 
of  authority. 

It  is  urged  that  the  rights  of  creditors  of  the  Mer- 
chants* Trust  Company  are  not  involved  in  this  case, 
as  ihey  have  all  been  paid.  But,  from  the  view  we  take 
of  the  case,  the  liability  of  the  subscriber  for  his  sub- 
scription is  not  dependent  upon  the  existence  of  debts 
against  the  corporation.  The  holders  of  the  new  stock 
have  equal  rights  and  stand  upon  the  same  footing  as 
do  the  holders  of  the  original  stock ;  and  it  is  necessary, 
therefore,  that  the  subscriptions  of  the  new  stock  shall 
be  fully  paid,  as  it  is  for  the  original  stock.  Both  con- 
stitute assets  of  the  corporation  for  the  benefit  of  all  the 
stocUiolders  alika 

It  results  that  there  is  no  error  in  the  decree  of  the 
chancellor^  and  it  is  affirmed. 
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Memphis  CJonsolidatbd  Gas  &  Eleotbio  Company  et 

al.  V.  E.  A.  Simpson,  Admr.,  et  al. 

{Jackson.    April  Term,  1907.) 

1.  BILL  OF  EXOEFTIONS.    Estoppel  to  insist  on  imgalarity 
expressly  waived,  when;  equitable  estoppel  applies. 

Where,  at  the  close  of  the  trial  In  the  lower  court,  it  was  agreed 
between  the  attorneys  and  the  court  that  the  trial  judge  might 
then  and  there  sign  a  skeleton  bill  of  exceptions,  which  would 
be  complete,  except  for  the  transcript  of  the  testimony,  and 
that  this  should  be  inserted  as  soon  as  it  was  transcribed  from 
stenographic  notes,  which  was  done  in  accordance  with  the 
agreement;  and  the  attomeye  for  the  successful  party  expressly 
agreed  that  no  objection  should  be  made  to,  and  no  advantage 
taken  of,  the  irregularity  of  this  proceeding,  when  the  case 
should  come  before  the  supreme  court,  such  agreement  operated 
to  estop  them  from  objecting  that  the  transcript  evidence  was 
not  properly  identified  and  incorporated  in  the  bill  of  exceptions. 
E>iuitable  estoppel  applies  in  such  case.     {Post,  pp.  534-544.) 

Cases  cited  and  approved:  Montgomery  v.  Heilman,  96  Pa.,  44; 
Potter  V.  Myers,  31  Ohio  St.,  103;  Rldgway  v.  Morrison,  28 
Ind.,  201;  Canal  Co.  v.  Hathaway,  8  Wend.  (N.  Y.),  480;  J>ezell 
V.  Odell,  3  Hill.  215;  Ray  v.  McMurtry,  20  Ind.,  307;  Reichenbach 
V.  Ruddach,  121  Pa.,  18;  Paper  Co.  v.  Bank,  88  111.  App.,  680; 
Lederbrand  v.  Pickerell,  167  111.,  624;  Lane  v.  Partee,  41  Ga., 
202. 

2.  SAME.    Same.    Client  is  bound  by  agreement  of  his  attorneys 
waiving  the  irregularity. 

Under  the  agreement  entered  into  by  the  attorneys  as  stated  in 
the  foregoing  headnote,  the  client  was  estopped  as  well  as  his 
attorneys  to  object  that  the  transcript  testimony  was  not  proper- 
ly identified  and  incorporated  in  the  bill  of  exceptions,  since 
the  client  was  represented  by  his  attorneys  in  this  agreement. 
iP09t,  pp.  644-646.) 


10  CJates]  APRIL  TERM,  1907.  533 

Gas  &  EDectiic  Co.  y.  Simpson. 

Cases  cited  and  approved:  Kent  v.  Rlcards,  S  Md.  Chy.,  892; 
Brooks  Y.  Twitchell,  182  Mass.,  44*3 ;  Metcalf  v.  Williams,  104 
U.  S.,  93,  Railroad  v.  King,  80  Tex.,  681;  Hy>lland  v.  Trotter, 
22  Grat  (Va.),  136;  Halliday  v.  Stuart,  161  U.  S.,  229;  Thompson 
y.  Laughlin,  91  Cal.,  313. 

Cases  cited  and  distinguished:  Ballard  y.  Railroad,  94  Tenn., 
205. 

8.  SAMB.  Same.  Same.  Injunction  against  insisting  on  ix- 
regularity  which  was  waiyed. 
Where  the  successful  party  in  the  court  below  and  appellee  in 
the  supreme  court,  through  his  attorneys,  are  seeking  in  the  su- 
preme court  to  take  advantage  of  such  irregularity  in  violation 
of  their  agreement  to  waive  the  same  made  as  shown  in  the  first 
headnote,  a  bill  by  the  appellant  will  lie  in  chancery  to  enjoin 
the  appellee  and  his  attorneys  from  endeavoring  to  take  advant- 
age of  such  defect  or  irregularity. 

4.  BAMS.  Extraneous  matter  must  be  authenticated  by  the 
judge  to  make  it  a  part  of  the  record. 
It  is  a  high  exercise  of  judicial  power  to  make  extraneous  matter 
part  of  the  record,  and  before  such  matter  can  become  a  part 
of  the  record;  it  muet  be  examined  and  authenticated  under 
the  hand  and  seal  of  the  judge.     {Post,  p.  539.) 

Cases  dted  and  approved:  Wynne  v.  EMwards,  7  Humph., 
417;   Battier  v.  States  114  Tenn.,  563. 


FROM  SHBLBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  H.  Heiskell^  Chancellor. 
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W.  A.  Peecy,  E.  E.  Weight,  and  E.  Hbdbiok,  for 
complainanta 

Tim  E.  Cooper,  Myers,  Banks  &  Apperson,  and  Bell, 
Terry,  Anderson  &  Bell,  for  defendants. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  present  case  comes  by  appeal  from  the  chancery 
court  of  Shelby  county.  The  decree  pronounced  in  the 
cause  was  upon  an  order  pro  confesso  taken  against  all 
the  defendants.  The  allegations  of  fact  in  the  bill,  upon 
the  consideration  of  the  cause  by  this  court,  must  there- 
fore be  taken  as  true.  From  these  allegations  it  appears 
that  in  December,  1903,  one  of  the  defendants,  to  wit, 
R.  A.  Simpson,'  as  the  administrator  of  the  estate  of  Wm. 
E.  Simpson,  deceased,  brought  a  suit  against  the  Mem- 
phis Telephone  Company  and  the  Memphis  Consolidated 
Gas  &  Electric  Company,  in  the  circuit  court  of  Shelby 
county,  for  having  by  their  alleged  negligence,  caused  the 
death  of  his  intestate.  The  cause  was  tried  in  the  latter 
part  of  July,  1905,  in  that  court,  and  the  jury  impaneled 
in  the  cause  returned  a  verdict  therein  for  f 7,500,  upon 
which  judgment  was  pronounced  after  a  motion  for  a 
new  trial  had  been  overruled.  From  this  judgment  both 
defendants  prayed  and  were  granted  an  appeal  in  the 
nature  of  a  writ  of  error  to  this  court. 

At  the  close  of  the  trial,  and  after  the  motion  for  a 
new  trial  had  been  overruled,  but  before  the  appeal  in  er- 
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ror  was  perfected,  there  arose  in  the  court  a  question 
as  to  the  bill  of  exceptions  to  be  prepared  in  view  of  the 
appeal.  The  bill  ayers  that  at  this  point,  the  3d  of  Au- 
gust had  been  reached,  and  that  the  trial  judge  and  at 
least  one  of  the  counsel  of  plaintiff  in  the  cause  and  one 
of  the  counsel  of  the  defendants  were  anxious  to  leaye 
the  city  for  vacation,  in  which  rest  and  recreation  might 
be  secured.  The  trial  had  lasted  several  days,  and  a 
large  number  of  witnesses  had  been  examined  for  the 
plaintiff  and  for  the  defendant.  The  testimony  of  these 
witnesses  had  been  taken  down  by  a  stenographer,  and 
much  of  it  existed  at  that  time  in  stenc^aphic  notes, 
which  needed  to  be  extended  in  longhand  or  typewrit- 
ing before  it  could  be  inserted  in  the  bill  of  exceptions, 
so  as  to  be  intelligible  to  court  and  counsel.  To  do  this, 
according  to  the  representation  of  the  stenographer  who 
made  these  notes,  would  require  several  days.  In  con- 
sideration of  the  premises,  and  with  a  purpose  to  accom- 
modate both  the  court  and  such  of  the  counsel  who  de- 
sired to  leave  the  city,  an  agreement  was  reached  and 
entered  into  between  the  counsel  and  the  court  tiiat  the 
trial  judge  might  then  and  there  sign  a  skeleton  bill  of 
exceptions,  which  would  be  complete,  except  for  the 
transcript  of  the  testimony,  and  as  to  this  blank  spaces 
should  be  left  for  the  insertion  therein  in  proper  places 
of  the  same  as  soon  as  it  was  transcribed.  It  is  further 
alleged  that  it  was  then  represented  and  expressly  stated 
by  the  counsel  for  the  administrator,  Simpson,  that  no 
objection  should  be  made  to,  and  no  advantage  should  be 
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taken  by,  them  of  the  irregularity  of  this  proceeding 
when  the  case  should  come  before  the  supreme  court 
on  appeal  in  error.  Upon  the  faith  of  this  agreement 
the  bill  of  exceptions  was  accordingly  signed  in  this 
shape  and  left  in  the  hands  of  the  clerk  of  the  trial  court 
In  the  course  of  a  few  days  the  stenographic  notes  of  this 
testimony  were  written  out  at  length  and  turned  over 
to  the  clerk  of  the  trial  court,  who  inserted  them  in  the 
bill  of  exceptions  in  accordance  with  this  agreement, 
and  in  due  course  made  out  and  transmitted  the  record 
to  the  supreme  court  On  reaching  this  court  the  case 
under  a  proper  title  was  duly  docketed,  when,  it  is  al- 
leged, the  counsel  for  Simpson,  who  with  their  client 
are  made  defendants  to  this  bill,  at  the  first  opportunity 
and  in  utter  disregard  and  repudiation  of  their  state- 
ments, representations,  and  agreement,  made  to  the 
supreme  court  a  suggestion  in  diminution  of  the  record 
so  signed  up.  Upon  this  suggestion  the  supreme  court 
by  writ  of  certiorari  directed  the  clerk  to  send  up  the 
original  bill  of  exceptions  in  the  shape  it  was  when 
signed  by  the  trial  judge. 

It  is  further  alleged  that  when,  in  answer  to  this  writ 
this  original  record  reached  the  supreme  court,  and 
counsel  for  the  administrator,  Simpson,  again  "in  dis- 
regard and  repudiation  of  their  statements,  representa- 
tions, and  agreement,"  moved  the  supreme  court  to 
strike  from  the  transcript  testimony  incorporated  there- 
in, in  accordance  with  the  arrangement  and  agreement 
set  out  above.    When  this  was  done  the  plaintiffs  in  er- 
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ror  in  the  cause  presented  the  present  bill  of  complaint 
in  the  chancery  court  of  Shelby  county  against  R.  A. 
Simpson,  administrator,  and  against  D.  E.  Myers  and 
John  E.  Bell,  his  counsel,  praying  that  they  might  Ik' 
enjoined  from  prosecuting  this  motion  before  the  su- 
preme court;  this  motion  being  based  upon  the  ground 
that  the  testimony  in  question  was  not  properly  identi- 
fied and  incori)orated  in  the  bill  of  exceptions. 

The  bill  alleged  that  the  transcript  in  the  case  had 
been  made  out  by  the  clerk  of  the  circuit  court  in  ex- 
act compliance  with  the  agreement  set  out  above,  and 
that  but  for  this  agreement  the  complainant's  counsel 
would  have  caused  a  bill  of  exceptions  regular  in  all 
respects  to  have  been  made  out,  submitted  to,  and  au- 
thenticated by  the  trial  judge;  yet,  relying  on  this  agree- 
ment, they  had  permitted  the  term  of  court  at  which 
the  case  was  to  be  tried  to  pass,  and  no  objection  or  ex- 
ception was  made,  and  no  intimation  was  given  that  such 
would  be  made  by  the  defendants,  until  it  was  too  late 
for  complainants  to  get  a  bill  of  exceptions  regularly 
made  and  signed.  It  was  further  alleged  that  the  com- 
plainants, who  were  the  plaintiffs  in  error  in  the  cause 
appealed  from  the  circuit  court,  were  ready,  upon  the 
record  as  made  up,  to  present  good  and  substantial  rea- 
sons why  the  judgment  in  that  cause  should  be  reversed ; 
but,  if  the  motion  made  to  strike  out  the  testimony  from 
the  transcript  was  prosecuted  and  entertained,  that  they 
would  be  deprived  of  all  opportunity  of  presenting  their 
reasons  for  reversal,  thus  working  to  them  an  irrepar- 
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able  injury.  Having  no  adequate  remedy  at  law,  com- 
plainants prayed  an  injunction  against  the  defendants, 
restraining  them  from  further  prosecuting  their  motion 
to  strike  out  the  testimony  from  the  transcript  and  fron 
further  seeking  advantage  of  the  fact  that  it  was  not 
properly  identified  and  incorporated  in  the  bill  of  excep- 
tions when  the  same  was  signed  by  the  trial  judge. 

A  flat  for  an  injunction  was  granted  by  the  chancel 
lor,  as  prayed  for,  preliminary  in  character,  which,  upon 
final  decree,  was  made  perpetual.  From  this  decree  the 
cause  has  been  brought  into  this  court  by  appeal,  and 
assignments  of  error  have  been  made  to  the  action  of 
the  chancellor  in  rendering  this  decree. 

Upon  the  facts  averred  in  the  bill  of  complainants, 
and  admitted  to  be  true  by  the  order  pro  confesso,  the 
question  is  not  that  asked  by  the  counsel  of  the  appel- 
lants, "Can  a  bill  of  exceptions  not  authenticated  by  the 
judge  be  made  by  agreement  of  counsel?*'  and  answered 
by  him  in  the  negative  with  much,  ingenuity  and  citation 
of  authority,  but  rather  this,  "Shall  these  defendants 
be  permitted  to  impeach,  as  they  are  seeking  to  do,  a 
bill  of  exceptions  authenticated  by  the  trial  judge  and 
perfected  upon  its  face,  in  breach  of  a  solemn  agreement 
made  by  the  counsel  at  the  time  of  the  authentication, 
when  such  unpeachment  would  work  irreparable  injury 
to  the  complainant?**  The  real  question  presented  in 
the  record  is  that  aptly  put  by  the  counsel  of  complain- 
ants: "Can  an  attorney  at  law  to-day  in  open  court, 
and  for  the  convenience  of  himself  as  well  as  for  that  of 
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the  court  and  opposing  counsel,  be  heard  to  assure  the 
court  and  opposing  counsel  that  he  will  make  no  ob- 
jection to,  nor  take  any  advantage  of,  an  irregularity 
in  a  particular  mode  of  practice,  be  heard  to-morrow, 
when  it  is  too  late  to  cure  the  irregularity,  to  make  the 
very  same  objection  and  take  the  very  advantage  he 
solemnlv  assured  both  court  and  counsel  he  would  not 
make  or  take?^^  Another  question,  which  is  but  a  cor- 
ollary of  the  first,  is:  "If  the  attorney  will  not  be 
heard  in  this  act  of  repudiation,  will  the  litigant  whom 
the  attorney  represented  be  allowed  to  do  so?" 

No  court  has  gone  further  than  this  in  regard  to  the 
necessity  for  having  bills  of  exception  examined  and  au- 
thenticated by  the  trial  judge.  As  early  as  Wynne  v. 
EdnyardSj  7  Humph.,  419,  it  was  held  that  it  was  a  high 
exercise  of  the  judicial  power  to  make  extraneous  matter 
part  of  the  record,  and  that  before  such  matter  could 
become  a  part  of  the  record  it  must  be  examined  and 
authenticated  under  the  hand  and  seal  of  the  judge.  The 
latest  published  recognition  of  the  soundness  of  this 
rule  is  in  the  case  of  Battier  v.  State,  114  Tenn.,  563, 
86  S.  W.,  711,  where  it  was  applied.  But  there  is  anothei 
rule  of  superior  authority,  recognized  wherever  a  sys- 
tem of  enlightened  jurisprudence  prevails,  and  that  is, 
a  man  who,  in  his  dealings  with  another,  induces  and 
intends  to  induce  that  other  to  adopt  a  particular  line 
of  action,  will  not  be  permitted  afterward  to  repudiate 
his  conduct  or  words  to  that  other's  irreparable  damage. 
This  rule  lies  at  the  base  of  the  doctrine  of  equitable 
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estoppel.  Such  an  estoppel  involves  a  question  of  l^al 
ethics,  and  "applies  wherever  a  party  has  made  a  r^- 
resentation,  by  words  or  conduct,  which  he  cannot  in 
equity  and  good  conscience  prove  to  be  false;  and  this 
kind  of  estoppel,  being  a  broad  doctrine  of  equity,  can- 
not be  limited  in  application  by  the  terms  of  any  nar- 
row legal  definition."  The  case  presented  in  this  record 
is  one  within  the  spirit  and  letter  of  this  rule.  It  is 
one  where,  on  the  faith  of  an  agreement  made  in  a  court 
of  justice,  that  court  has  been  induced  to  adopt  a  course 
of  proceeding  involving  technical  irregularity,  and  on 
which  the  complainants  were  induced  materially  to 
take  a  step  which  would  otherwise  have  been  easily 
avoided.  We  are  unable  to  conceive  of  any  other  case 
where  a  court  of  equity  would  be  impotent  to  grant  re- 
lief to  the  i)arty  so  misled;  and,  conceding  the  full 
claim  made  as  to  the  character  and  authority  of  a  pFOj)- 
erly  examined  and  authenticated  bill  of  exceptions,  we 
are  unwilling  to  believe  that  there  is  either  sound  reason 
or  authority  against  the  power  of  the  court  to  grant  re- 
lief in  the  manner  prayed  for  in  the  present  bill.  The 
case  falls  directly  within  the  doctrine  of  equitable  es- 
toppel. This  doctrine,  as  stated  by  Mr.  Pomeroy,  in  sec- 
tion 804  of  volume  2  of  his  work  on  Equity  Jurispru- 
dence, "is  the  effect  of  the  voluntary  conduct  of  a  party, 
whereby  he  is  absolutely  precluded  both  at  law  and  in 
equity  for  asserting  rights  which  might  perhaps  have 
otherwise  existed,  either  of  property,  of  contract,  or  of 
remedy,  as  against  another  person  who  has  in  good  faith 
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relied  upon  such  conduct  and  has  been  led  thereby  to 
change  his  position  for  the  worse,  and  who  on  his  part 
acquires  some  corresponding  right,  either  of  property, 
of  contract,  or  of  remedy." 

This  principle  has  been  applied  by  the  courts  in 
many  cases  called  to  our  attention.  In  Montgomery  v. 
Heilman,  96  Pa.,  44,  it  was  held  that  a  party  was  pre- 
cluded from  raising  the  question  of  jurisdiction  of  the 
lower  court  in  the  face  of  an  express  agreement  to  waive 
this  question.  In  the  course  of  the  opinion  it  is  said : 
"It  may  be  conceded  that  this  cause  of  action  was  not 
within  the  jurisdiction  of  a  justice  of  the  peace.  It  is 
equally  true  that  consent  cannot  giye  jurisdiction,  so  ss 
to  prevent  objection  being  made  in  the  future  trial  of 
the  cause.  It  is  not,  how^ever,  obligatory  upon  a  party 
to  interpose  such  objection.  ...  It  is  urged  that  the 
record  showed  want  of  jurisdiction.  The  record  showed 
a  waiver  of  that  question  and  an  agreement  to  try  the 
case  on  its  merits.  .  .  ."  With  a  full  knowledge  of  the 
law,  by  his  express  agreement,  the  plaintiff  in  error  in- 
duced the  defendant  in  error  to  incur  the  costs  and  ex- 
pense of  a  trial  and  a  prothonotary  to  render  their  ser- 
vices for  which  the  statute  gives  them  fees.  He  invited 
the  judgment  to  be  entered  against  him.  Can  he  thus 
trifle  with  two  courts  and  also  escape  the  application  of 
equitable  estoppel?    We  think  not 

In  Potter  v.  Myers,  31  Ohio  St.,  103,  involving  ques- 
tions similar  in  some  resi)ects  to  the  one  with  which  we 
are  at  present  dealing,  in  the  course  of  the  opinion  the 
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court  said,  with  regard  to  an  entry  on  the  journal  of 
the  trial  court,  consented  to  by  the  parties,  showing  that 
the  bill  of  exceptions  was  duly  permitted :  "If  such  an 
entry  shall  be  put  upon  the  journal  surreptitiously,  it 
ought  to  be  set  aside.  Perfecting  a  bill  of  exceptions  is 
a  matter  which  concerns  both  parties,  and  both  ought 
to  have  the  opportunity  of  examining  it,  if  desired,  be- 
fore it  is  finally  settled.  But,  where  parties  have  con- 
sented to  a  journal  entry  during  the  term  showing  that 
the  bill  was  duly  perfected,  they  will  be  estopped  from 
afterward  showing  that  the  entry  is  untrue." 

In  Ridgwo/ij  v.  Morrison,  28  Ind.,  201,  this  is  said : 
"Lord  Coke  says:  ^An  estoppel  is  where  a  man  is 
concluded  by  his  own  act  or  acceptance  to  say  the  truth.^ 
The  principle  is  that  the  acts  and  admissions  of  a  party 
operate  against  him  in  the  nature  of  an  estoppel  where 
in  good  conscience  and  honest  dealing  he  ought  not  to 
be  permitted  to  gainsay  them.  This  is  called  an  estoppel 
in  pais.  As  a  general  rule  a  party  will  be  concluded 
from  denying  his  own  acts  or  admissions  which  were 
expressly  designed  to  influence  the  conduct  of  another, 
and  did  so  influence,  and  when  such  denial  will  operate 
to  the  injury  of  the  latter.  Welland  Canal  Co.  v»  Ha^hOr 
vyay,  8  Wend.  (N.  Y.),  480,  24  Am.  Dec,  51;  Dezell  v. 
Odell,  3  Hill,  215,  38  Am.  Dec.,  628;  2  Smith,  D.  D. 
Cases  L.  C.  581,  619,  642 ;  Ray  v.  McMurtry,  20  Ind.,  307, 
83  Am.  Dec,  322.  Here  it  appears  by  the  flnding  of  the 
court  that  the  trial  of  the  case  was  concluded  on  the  29th 
day  of  July,  18G5 ;  that  the  court  to  which  the  cause  was 
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Bubmitted  was  then  prepared  to  decide  it^  and  would 
have  announcel  the  decisign  at  that  time,  but  for  the 
agreement  of  the  parties  that  the  judge  should  then  sign 
the  order  book  containing  the  proceeding  of  the  court 
in  the  case,  leaving  a  blank  space  over  said  signa- 
ture, and  take  the  case  under  advisement,  and,  when 
decided,  the  judgment  should  be  recorded  in  such  blank 
space  as  of  the  day  on  which  said  trial  was  con- 
cluded.   .    .     . 

"By  his  own  act  and  agreement,  that  the  judgment 
when  given  should  be  entered  as  of  the  day  on  which 
the  trial  was  concluded,  the  appellant  induced  Morrison 
to  agree  that  the  judge  should  hold  the  case  under  fur- 
ther advisement.  The  postponement  was  made,  too,  for 
the  accommodation  of  the  appellant  alone;  and  now  to 
permit  him  to  deny  that  the  judgment  was  entered  on 
the  day  it  bears  date  would  be  an  injury  to  Morrison 
and  in  violation  of  good  conscience  and  honest  dealing. 
He  is  therefore  estopped  from  controverting  the  verity 
of  the  record.  Besides,  the  judgment  is  regular  on  its 
face,  .  .  .  and  in  the  absence  of  fraud  is  conclusive 
upon  the  jxarties.*^' 

Among  other  cases  applying  the  same  principle  are 
Reichenhach  et  ah  v.  Ruddach,  15  Atl.,  488,  121  Pa.,  18 ; 
Winona  Paper  Co.  v.  First  NaVl  Bank,  33  111.  App.,  630 ; 
Lederhrand  v.  Pickerell  et  al,  167  111.,  624, 49  N.  E.,  192; 
Lane  et  al.  v.  Partee,  41  Ga.,  202. 

In  some  of  these  cases  it  may  be  said  that  the  several 
courts  disposing  of  them  have  carried  the  principle  fur- 
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ther  than,  under  our  practice,  we  would  feel  warranted 
in  going;  but  all  are  cited  to  show  the  readiness  with 
which  relief  is  afforded  by  a  court  of  conscience  against 
a  breach  of  faith  threatening  the  complaining  party 
with  irreparable  injury,  under  the  doctrine  of  equitable 
estoppel. 

And  this  pule,  which  precludes  the  attorney,  equally 
estops  the  client.  As  has  been  seen,  the  agreement  in 
question  was  made  in  open  court^  in  the  act  of  pre- 
paring the  law  case  fop  appeal,  whepe  the  client  was 
as  much  peppesented  by  his  attopney  as  at  any  point 
of  time  fpom  the  institution  of  the  suit  That  the  attor- 
ney then  stood  fop  his  client  does  not  admit  of  doubt. 
What  he  did  in  conducting  the  cause  his  client  did, 
and  his  agpeement  was  that  of  the  client.  This  is  no- 
whepe  bettep  stated  than  in  the  opinion  of  the  coupt  in 
Kent  V.  Ricards,  3  Md.  Ch.,  392,  an  extpact  of  which 
we  make  with  approval :  "The  question  hepe  has  pefep- 
ence  to  the  powep  of  an  attopney  over  the  conduct  of 
the  cause,  and  it  is  believed  to  be  indisputable  that  his 
authopity  in  this  pespect  is  coextensive  with  that  of  his 
client  No  one  will  deny  that  an  attopney  may  agpee 
not  to  demand  a  judgment,  op  may  stipulate  fop  a 
ccssat  executio  upon  a  judgment  when  pendeped,  and 
that  any  violation  of  his  agpeement  in  eithep  of  these 
papticulars  will  give  the  opposite  papty  the  same  title 
to  pelief  as  if  the  agreement  was  made  with  the  exppess 
authopity  of  his  client  It  was  decided  by  the  court 
of  appeals  in  the  case  of  Henck  v.  Todhunter,  7  H. 
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&  J.  (Md.),  275,  16  Am.  Dec.,  300,  *that  by  the  law 
and  practice  of  the  courts  of  this  State  a  party 
might  appear  either  in  propria  persona  or  by  attorney, 
and  whenever  the  appearance  of  an  attorney  is  entered 
in  a  record  it  is  always  considered  that  it  is  by  the 
authority  of  the  party,  and  whatever  is  done  in  the 
progress  of  the  cause  by  such  attornqr  is  considered 
as  done  by  the  party  and  binding  upon  him,  and  whether 
the  attorney  is  faithful  to  his  trust  or  not  is  a  matter 
between  him  and  the  party,  his  client,  to  whom  he  is 
responsible  for  the  faithful  discharge  of  his  duty.*  ** 

This  principle  is  recognized  in  Brooks  v.  Ttcitchelly 
182  Mass.,  443,  65  N.  E.,  843,  94  Am.  St  Rep.,  662; 
Metcalf  V.  ^Ymams,  104  U.  S.,  93,  26  L.  Ed.,  665; 
Gulf  Ry.  V.  King,  16  S.  W.,  641,  80  Tex.,  681 ;  Holland 
V.  Trotter,  22  Grat  (Va.),  136;  HalUday  v.  Stuart,  151 
U.  S.,  229,  14  Sup.  Ct.,  302,  38  L.  Ed.,  141 ;  and  Thomp- 
son V.  Tjaughlin,  27  Pac,  752,  91  Cal.,  313. 

The  case  of  Ballard  v.  Railroad,  94  Tenn.,  205,  28 
S.  W.,  1088,  which  the  appellants  referred  to  as  an 
authority  to  the  contrary  to  the  view  herein  expressed, 
does  not  raise  the  question-  we  have  been  discussing. 
The  bill  in  that  case  was  filed  by  a  complainant,  seeking 
a  new  trial  of  a  cause  which  had  been  already  tried 
and  disposed  of  on  its  merits  in  one  of  the  circuit  courts 
of  the  State,  and  the  appeal  in  which  had  been  dismissed 
by  the  supreme  court  because  not  perfected  in  time. 
The  chancellor  had  dismissed  the  bill  on  demurrer,  and 
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this  court,  in  affirming  his  decision,  merely  applied  the 
rule,  well  stated  by  Judge  Gibson  in  his  Suits  in  Chan- 
cery, at  section  1207,  in  these  words:  "The  court  of 
chancery  .  .  .  will  not  grant  a  rehearing  of  a  suit 
decided  in  a  court  of  l^w  unless,  first,  it  be  clearly 
shown  that  the  judgment  complained  of  is  unjust  and 
contrary  to  good  conscience;  and,  second,  that  it  re- 
sulted from  the  fraud  of  the  other  party,  or  accident, 
surprise,  or  mistake  unmixed  with  negligence  on  the 
part  of  the  complainant,  or  his  agent  or  attorney." 

Upon  the  facts  stated  in  the  opinion  in  that  case, 
in  the  face  of  this  rule,  it  was  impossible  to  grant  com- 
plainant relief.  In  the  statement  of  these  facts  the  n^- 
ligence  of  the  complainant,  seeking  the  relief,  is  noted. 
It  is  there  said :  "While  the  appellee  states  in  his  bill 
that  he  did  not  know  until  the  case  was  called  in  this 
court  that  the  record  was  not  made  up  as  agreed  upon, 
he  does  not  allege  that  he  might  not  have  ascertained 
this  fact  by  an  examination  of  the  transcript;  nor  does 
it  appear  that,  by  proi>er  attention  to  the  entries  made, 
they  might  not  have  been  made  to  conform  to  the  agree- 
ment as  entered  into." 

An  effort  was  made  by  the  defendants  to  set  aside 
the  order  pro  confesso,  with  a  view  of  permitting  an- 
swers to  be  filed  by  the  several  defendants  in  this  cause. 
To  this  end  affidavits  were  filed.  Without  stating  the 
contents  of  these  affidavits,  it  is  sufficient  to  say  that 
the  fail  to  disclose  a  condition  which  required  the  grant- 
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ing  of  ihe  motion  made  by  them,  '^e  are  entirely  t3at- 
isfied  with  the  action  of  the  chancellor  npon  the  record. 
We  think  his  decree  was  warranted  upon  authority,  and 
it  is  in  all  respects  aflftrmed. 
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Mrs.  Lena  A.  Warner  v.  A.  H.  Yates  &  Company. 
(Jackson.     April  Term,  1907.) 

1«  MECHANIO'S  UEN.  Enforcement  by  subcontraotors  as  by 
contractors,  excepting  Judgment  and  execution. 
The  provisions  of  our  statutes  for  the  enforcement  of  the  liens  of 
mechanics  and  furnishers  apply  alike  to  principal  contractors 
and  subcontractors,  exc^t  that  subcontractors,  not  being  cred- 
itors of  the  owners  of  the  property  upon  which  the  improve- 
ments are  made,  cannot  enforce  their  liens  by  Judgment  and 
execution.    {Post,  p,  652.) 

Ck>de  cited  and  construed:  Sees.  S64'0,  3543,  5306,  5310  (S.);  sees. 
2746,  2747,  4286,  4290  (BI.  &  V.);  sees.  1986,  1987,  3543,  3^47 
(T.&S.  and  1858). 

Acts  cited  and  construed:    Acts  1881,  ch.  67;  Acts  1889,  ch.  103. 

Gase  cited  and  appiroved:     liomber  Co.  v.  Loeb,  110  Tenn.,  251. 

8.  SAME.  Attachment  for  its  enforcement  is  not  original  or  lead- 
ing process,  but  is  collateral  or  auxiliary. 
The  attachment  authorized  by  statute  for  the  enforcement  of 
the  liens  of  mechanics  and  furnishers  is  not  original  or  ancillary 
process.  It  !s  extraordinary  process  not  to  be  issued  except 
upon  the  order  of  a  Judge  or  chancellor  in  suits  brought  in  the 
circuit  and  chancery  courts.  It  cannot  be  used  as  the  leading 
process  to  bring  the  defendants  before  the  court.  It  is  auxiliary 
in  its  nature  and  collateral  to  the  original  or  leading  process 
by  which  a  suit  is  commenced  and  may  be  incorporated  with 
the  leading  process,  though  not  oonstituting  leading  process. 
(Post,  pp.  552,  553.) 

Code  cited  and  construed:  Sees.  3543,  5306,  5810  (S.);  sees.  2747, 
4286,  4290  (M.  &  V.);  sees.  1987,  3548,  3547  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Brown  v.  Brown,  2  Sneed,  432;  M^ir- 
ry  V.  Conner,  4  Bax.,  220;  Hillman  v.  Anthony,  4  Bax.,  444;  Lane 
▼.  Wood,  1  Tenn.  Cas.,  648;  Lumber  Co.  v.  Loeb,  110  Tenn,  251. 
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8.  SAMB.  Procedure  before  Justices  ol  the  i»eace  lor  its  enforce- 
ment by  suit  and  attachment. 
No  form  of  procedure  for  enforcing  the  Uens  of  mechanics  and 
furnishers  before  Justice  of  the  peace  Is  prescribed  by  statute, 
and  the  proceedings  must  be  according  to  the  course  of  the 
common  law  as  near  as  possible.  There  must  be  a  suit  brought 
by  the  party  seeking  to  enforce  the  lien,  and  an  attachment 
sued  out  against  the  property  upon  which  the  lien  is  claimed, 
simultaneously  with  the  issuance  of  the  warrant  (Post,  pp. 
653,  664.) 

4.  SAMB.    Necessary  parties  defendant  to  suit  ol  subcontractor 
for  its  enforcement. 

Where  the  suit  is  brought  by  a  subcontractor  or  to  enforce  the 
mechanic's  and  furnisher's  lien,  the  principal  contractor  and  the 
owner  of  the  property  upon  which  the  lien  is  claimed  must 
both  be  made  parties  defendant,  because  the  former  is  the 
debtx>r  sued  and  because  it  sought  to  reach  the  property  of  the 
latter,  and  both  must  have  their  day  in  court  to  constitute  due 
process  of  law.    (Post,  p.  654.) 

5.  SAME.    What  Justice's  warrant  in  suit  for  its  enforcement 
should  contain. 

In  a  suit  before  a  justice  by  a  subcontractor  to  enforce  a  me- 
chanic's and  furnisher's  lien,  the  warrant  should  contain  a 
brief  statement  of  the  facts  constituting  his  right  to  recover 
against  the  principal  contractor  and  to  a  lien  against  the  prop- 
erty of  the  owner,  and  show  upon  its  face  that  an  attachment 
had  been  sued  out  to  enforce  the  lien  claimed.    (Post,  p,  654.) 

0.  SAMB.  Of  subcontractor  is  barred,  when  suit  is  delajred  ninety 
days  after  notice  of  lien. 
A  subcontractor's  suit  before  a  Justice  to  enforce  the  mechanic's 
and  furnisher's  lien  is  not  commenced  by  the  issuance  of  an 
attachment,  and  where  the  wBirrant  is  not  Issued  within  ninety 
days  after  the  serrice  of  the  notice  of  the  lien,  the  suit  is  bar- 
red by  the  statute  of  limitation.    (Post,  p.  555.) 
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FROM  SHBLBY. 


Appeal  in  error  from  the  Circuit  CJourt  of  Shelby 
Oounly. — ^H.  W.  Laughlin,  Judge. 

PiEBSON  &  PiEBSON,  foF  Wamop. 

TUBLBY  &  TUBLBY  Eud  Sam.  P.  Walkbe,  for  Tatea 


Mr.  Jtjotiob  Shields  delivered  the  opinion  of  the 
Court 

This  is  an  action  brought  by  A.  H.  Yates  &  Co.,  the 

defendants  in  error,  to  enforce  a  furnisher's  and  me- 

» 

chanic's  lien  claimed  by  them  as  subcontractors  under 
chapter  67,  p.  79,  Acts  of  1881,  as  amended  by  chapto* 
103,  p.  207,  Acts  of  1889  (Shannon's  Code,  sec.  3540), 
against  the  property  of  Mrs.  Lena  A.  Warner,  the  plain- 
tiflf  in  error,  before  P.  M.  Guthrie,  Esq.,  a  justice  of 
the  peace  of  Shelby  county. 

A.  H.  Yates  &  Co.,  as  subcontractors  under  Mansfield 
Bros.,  furnished  the  material  and  put  the  plumbing  in 
a  house  built  by  their  principals  for  Mrs.  Warner  in 
the  city  of  Memphis.  Mansfield  Bros.,  although  they 
received  payment  in  full,  failed  to  pay  A.  H.  Yates  & 
Co.  a  balance  of  f  115.35  due  them.  A.  H.  Yates  &  Co., 
by  proper  notice  served  October  31,  1904,  upon  Mr& 
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Warner,  fixed  a  furnisher's  and  mechanic's  lien  in  their 
favor  as  subcontractors  upon  the  property  improved. 
On  January  20,  1905,  they  caused  an  attachment  to 
be  issued  from  the  ofSce  of  F.  M*.  Guthrie,  Esq.,  affidavit 
and  bond  having  been  made  and  filed,  for  the  purpose  of 
enforcing  their  lien,  which  was  upon  the  same  day  levied 
upon  the  properly  of  Mrs.  Warner.  On  February  16, 
1905,  they  procured  from  the  same  justice  of  the  peace 
a  warrant  in  the  usual  form  against  Mrs.  Warner,  sum- 
moning her  to  '^answer  A.  H.  Tates  &  Co.  in  a  plea  of 
debt  by  account,''  and  reciting  that  "this  suit  had  been 
commenced  by  original  attachment  to  enforce  a  me- 
chanic's lien  under  |500,"  which  was  served  upon  her, 
and  the  case  set  for  trial  on  February  22,  1905,  before 
F*  M.  Guthrie,  Esq.  Mansfield  Bros.,  the  principal 
contractors,  were  not  made  parties  to  any  of  these  pro- 
ceedings. There  was  judgment  against  the  defendant 
in  that  court,  and  on  appeal  in  the  circuit  court,  and 
she  now  prosecutes  an  appeal  in  the  nature  of  a  writ  of 
error  to  reverse  the  same.  The  defense  made  in  both 
trial  courts  and  presented  by  the  first  assignment  of 
error  is  that  the  lien  fixed  by  the  defendants  in  error 
expired  by  limitation  before  suit  was  brought  to  en- 
force  it  We  think  this  defense  should  have  been  sus- 
tained. There  was  no  suit  brought  to  enforce  the  lien 
within  ninety  days  after  the  service  of  the  notice.  The 
issuance  of  the  attachment  on  January  20,  1905,  for 
the  avowed  purpose  of  enforcing  the  lien,  was  not  the 
commencement  of  the  suit 
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Our  statutes  authorizing  the  enforcement  of  me- 
chanics' and  furnishers'  liens  by  attachment  are  found 
in  the  Code,  and  are  as  follows: 

"Sec.  1987.  This  lien  shall  be  enforced  by  attachment 
either  in  law  or  in  equity,  or  by  judgment  and  execution 
at  law,  to  be  levied  upon  the  property  on  which  the  lien 
is." 

"Sec.  3543.  The  mechanic's  lien  shall  be  enforced  by 
attachment  at  law  or  in  equity  or  by  judgment  at  law 
and  levy  of  execution  upon  the  property  subject  to  the 
lien." 

"Sec.  3547.  The  lien  of  mechanics,  foundrymen  and 
machinists  may  be  enforced  by  suit  before  a  justice  of 
the  peace  for  sums  within  a  justice's  jurisdiction,  and 
when  attachment  has  been  levied  on  land  and  judgment 
rendered  and  execution  also  levied  thereon  the  papers 
shall  be  returned  to  the  circuit  court,  there  to  be  pro- 
ceeded upon  as  in  other  cases  of  levy  of  justice's  execu- 
tion on  land."     Shannon's  Code,  sees.  3543,  5306,  5310. 

These  provisions  apply  to  principal  contractors  and 
subcontractors  alike,  with  this  exception :  Subcontrac- 
tors, not  being  creditors  of  the  owners  of  the  property 
uX>on  which  the  improvements  are  made,  cannot  enforce 
liens  in  their  favor  by  judgment  and  execution.  Taylor 
V.  Lumher  Co.,  107  Tenn.,  41,  63  S.  W.,  1130. 

The  attachment  authorized  by  these  sections  is  not 
original  or  ancillary.  It  is  an  extraordinary  process, 
and  cannot  be  issued,  except  upon  the  order  of  a  judge 
or  chancellor  in  suits  begun  in  the  circuit  and  chancery 
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courts.  lAiniber  Co.  v.  Loeb,  110  Tenix,  251,  75  S.  W., 
1043. 

It  cannot  be  used  as  the  leading  process  to  bring  de- 
fendants before  the  court,  but  is  auxiliary  in  its  nature 
and  collateral  to  the  original  or  leading  process  by 
which  a  suit  is  commenced.  Broton  v.  Brovm,  2  Sneed, 
432;  Mivrry  v.  Conner,  4  Baxt,  220;  Lane  v.  Wood,  1 
Tenn.  Cas.,  648. 

Where  an  action  is  begun  by  original  attachment,  it 
may  be  incorporated  with  it,  but  cannot  constitute  the 
leading  process.    Hillman  v.  Anthony,  4  Baxt.,  444. 

The  attachment  that  was  sued  out  in  this  case  does 
not  purport  to  be  an  original  attachment.  The  affidavit 
does  not  state  any  ground  for  the  issuance  of  such  an 
attachment.  On  the  contrary,  it  appears  by  express 
statement  in  the  affidavit  and  recital  in  the  attachment 
that  it  is  issued  for  the  purpose  of  enforcing  a  fur- 
nisher's and  mechanic's  lien,  and  it  clearly  appears 
that  it  was  intended  to  be  sued  out  under  the  statutes 
authorizing  attachment  for  that  purpose.  No  summons 
having  been  issued  of  which  it  could  be  in  aid,  it  was 
unauthorized  and  a  nullity.  The  suit  brought  February 
16,  1905,  against  Mrs.  Warner,  was  after  the  lien  had 
expired,  and  also  insufficient  in  form. 

There  is  no  form  of  procedure  for  enforcing  mechan- 
ics' and  furnishers'  liens  before  justices  of  the  peace  pro- 
vided. Jurisdiction,  which  carries  with  it  the  power  to 
issue  the  attachment,  only  is  given  by  the  statute.  The 
proceedings,  therefore,  before  the  justice  of  the  peace. 
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must  be  according  to  the  course  of  the  common  law 
as  near  as  may  be.  There  must  be  a  suit  brought  by 
the  party  seeking  to  enforce  the  lien,  and  an  attachment 
sued  out  against  the  property  upon  which  the  lien  is 
claimed,  simultaneously  with  the  issuance  of  the  war- 
rant. Where  the  suit  is  brought  by  a  subcontracto^r, 
the  principal  contractor  and  the  owner  of  the  property 
upon  which  the  lien  is  claimed  must  both  be  made  par- 
ties defendant  The  principal  contractor  is  a  neces- 
sary party,  because  he  is  the  debtor  sued,  and  the  owner 
of  the  property,  because  it  is  sought  to  reach  his  or  her 
property.  They  are  both  interested,  and  must  have 
their  day  in  court;  otherwise,  there  would  be  a  failure 
of  due  process  of  law.  The  principal  contractor  haa 
the  right  to  controvert  the  indebtedness  claimed,  and 
the  owner  of  the  property  the  existence  of  the  lien  sought 
to  be  enforced,  and  the  action  cannot  be  maintained 
without  establishing  both  the  debt  and  the  lien. 
The  warrant  should  contain  a  brief  statement  of 
the  facts  constituting  the  plaintiflf^s  right  to  recover 
against  the  principal  contractor  and  to  a  lien  against 
the  owner  of  the  property,  and  should  show  upon  its 
face  that  an  attachment  had  been  sued  out  to  enforce 
the  lien  claimed.  There  was  nothing  of  this  kind  done 
in  this  case.  The  attachment  issued,  we  have  seen, 
was  a  nullity.  The  warrant  was  issued  after  ninety 
days  expired,  aud  on  its  face  appeared  to  be  to  recover 
an  indebtedness  from  Mrs.  Warner.  Mansfield  Bros, 
were  not  sued  at  all. 
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We  are  therefore  of  the  opinion  that  the  mechanic's 
and  furnisher's  lien  which  the  defendants  in  error  ac- 
quired by  the  service  of  notice  upon  the  plaintiff  in  error 
was  lost  by  their  failure  to  bring  suit  within  the  statu- 
tory period.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  of  the  defendants  in  error  dis- 
missedy  with  cost 
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State  v.  John  Swigoabt. 
(Jackson.     April  Term,  1907.) 

1.  STATUTES.    Journal   entries  as  to  enactment  *need  not  be 
specially  pleaded  or  proved;  Judicial  notice  thereof. 

The  journals  of  the  general  assembly  showing  the  yarioas  steps 
taken  in  the  enactment  of  statutes  are  not  required  to  be  spec- 
tally  pleaded  or  proved,  when  a  statute  is  attacked  for  the  want 
of  formalities  in  its  enactment  required  by  the  constitution; 
for  the  courts  will  take  Judicial  notice  of  all  entries  relating 
to  legislation.    (Post,  pp.  558,  559.) 

Constitution  cited  and  construed:     Art.  2,  sec.  21. 

2.  SAME.    Title  or  caption  need  not  be  stated  in  journal  entries; 
identiiying  description  is  sufficient. 

The  constitution  does  not  require  the  caption  or  title  of  a  legis- 
lative bill  to  be  stated  in  the  several  journal  entries  showing 
the  various  steps  taken  in  its  enactment,  nor  that  it  be  de- 
scribed in  the  same  words  in  these  entries;  for  all  that  is  neces- 
sary is  that  it  be  so  described  as  to  identify  it.  (Poet,  pp,  660, 
561.) 

Acts  cited  and  construed:     Acts  1903,  ch.  249. 

8.  SAME.  Same.  Discrepancies  in  Journal  entries  treated  as 
abbreviations  or  omissions  supplied  by  presumption. 
Discrepancies  between  the  several  journal  entries  showing  the 
passage  of  a  bill,  and  betw^een  those  entrieB  and  the  title  of  the 
act,  aire  treated  as  mere  abbreviations  or  omissions,  which  will 
be  disregarded  as  immaterial  or  supplied  by  presumption  of 
regularity  in  the  proceedings  of  the  general  assembly.  (Post, 
pp.  561,  562.) 

Acts  cited  and  construed:     Acts  1903,  ch.  249. 

Constitution  cited  and  construed:     Art  2,  sec.  18. 

Case  cited  and  approved:     Nelson  v.  Haywood  Co.,  91  Tenn.,  695. 
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4.    SAME.    Presumptions  in  favor  of  regularity  and  validity  of 
legislative  proceedings. 
ETrery  reasonable  presumption  will  be  made  in  favor  of  the  regu- 
larity and  validity  of  the  proceedings  of  the  general  assembly 
as  a  co-ordinate  branch  of  the  government    (Post,  pp,  562-564.) 

Cases  cited  and  approved:  State  v.  McConnell,  3  Lea,  333;  Wil- 
liams V.  State,  6  Lea,  553;  Brewer  v.  Huntingdon,  86  Tenn.,  737; 
State,  ex  rel.,  v.  Algood,  87  Tenn.,  164;  Nelson  v.  Haywood  Co., 
91  Tenn.,  595. 


FROM  OBION. 


Appeal  in  error  from  the  Circuit  Court  of  Obion 
County. — ^R.  E.  Maiden,  Judge. 

Attobnby-Qenbbal  Catbs,  for  State. 

A.  J.  Harpolb,  for  defendant 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  is  a  presentment  found  by  the  grand  jury  of 
Obion  county  against  John  Swiggart,  road  commis- 
sioner for  the  First  civil  district  of  said  county,  for 
failure  to  discharge  certain  of  the  duties  imposed  upon 
him  by  the  general  road  law  enacted  by  the  general  as- 
sembly April  15,  1901.    Chapter  136,  p.  237,  of  the  pub- 
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lished  Acts  of  that  year,  as  amended  by  chapter  249, 
p.  580,  of  the  published  Acts  of  1903. 

The  defendant  filed  a  plea  in  abatement,  averring  that 
the  presentment  was  not  made  upon  the  knowledge  of 
any  member  of  the  grand  jury,  but  upon  the  testimony 
of  witnesses  called  by  the  grand  jury  in  the  exercise 
of  inquisitorial  powers,  which  was  not  authorized  by 
any  valid  or  constitutional  law. 

The  district  attorney,  conceiving  that  such  authority 
existed,  moved  to  strike  the  plea  from  the  file  as  con- 
stituting no  defense  to  the  presentment.  This  motion 
was  overruled,  and,  the  district  attorney  declining  to 
reply  to  the  plea  in  abatement,  the  case  was  dismissed, 
and  the  State  has  prosecuted  an  appeal  in  the  nature 
of  a  writ  of  error  to  this  court,  and  assigns  this  action 
of  the  trial  judge  as  error. 

The  contention  of  the  defendant  in  error  that  the 
grand  jury  had  no  inquisitorial  p'owers  in' cases  of  this 
character  is  predicated  upon  the  insistence  that  chapter 
249,  p.  580,  of  the  Acts  of  1903,  conferring  such  power 
upon  grand  juries,  is  unconstitutional  and  void,  because 
it  was  not  passed  by  the  general  assembly  with  the  for- 
malities required  by  the  constitution,  and  that  this  ap- 
pears from  entries  upon  the  journals  of  the  senate  and 
house  of  representatives. 

The  journals  of  the  general  assembly  showing  the 
various  steps  taken  in  the  enactment  of  statutes  are 
not  required  to  be  specially  pleaded  or  proven,  when 
a  statute  is  attacked  for  want  of  the  formalities  in  its 
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enactment  required  by  the  constitution.  Both  houses 
are  by  the  constitution  (article  2,  sec.  21)  required 
to  keep  a  journal  of  their  proceedings  and  publish  them, 
except  such  parts  as  the  welfare  of  the  State  may  re- 
quire to  be  kept  secret,  and  courts  will  take  judicial 
notice  of  all  entries  relating  to  legislation.  Elliott  on 
Evidence,  vol.  1,  sec.  44. 

The  caption  of  the  general  road  law  (chapter  136, 
p.  237,  Acts  of  1901 ) ,  is  in  these  words : 

"An  act  to  regulate  the  working  and  laying  out  of 
public  roads  in  this  State  except  in  counties  of  70,000 
inhabitants  and  over  by  federal  census  of  1900  or  any 
subsequent  federal  census.*' 

The  caption  of  chapter  249,  p.  580,  Acts  of  1903,  which 
is  the  act  called  in  question,  is  in  these  words : 

"A  bill  to  be  entitled  *An  act  to  amend  an  act  entitled 
"An  act  to  regulate  the  working  and  laying  out  of  pub- 
lic roads  in  this  State  except  in  counties  of  70,000 
inhabitants  and  over  by  federal  census  of  1900  or  any 
subsequent  federal  census,"  passed  April  15,  1901,  and 
approved  April  22,  1901.'" 

This  amendatory  act  was  introduced  in  the  senate  as 
"Senate  Bill  No.  291,"  and  the  first  entry  on  the  senate 
journal  in. relation  to  it  is  in  these  words: 

*^ Introduction  of  Bills. 

"By  Mr.  McFarland— Senate  Bill  No.  291,  an  act  to 
amend  the  road  law  as  to  certain  countiea 

"Passed  first  reading." 
*  Other  entries  upon  the  senate  journal  describe  it  as 
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"Senate  Bill  No.  291,  an  act  to  amend  the  road  law 
as  to  certain  counties,''  and  show  that  it  passed  the 
second  and  third  readings,  was  duly  enrolled,  and  trans- 
mitted to  the  house  as  "Senate  Bill  No.  291,  to  amend 
the  road  law." 

The  house  journal  shows  that  "Senate  Bill  No.  291, 
to  amend  the  road  law  as  to  certain  counties,''  passed 
the  first  and  second  readings,  and  that  "Senate  Bill  No. 
291,  to  amend  the  road  law  so  as  to  make  it  a  misde^ 
meanor  for  road  contractors  to  fail  to  carry  out  con- 
tracts," failed  for  want  of  a  constitutional  majority, 
and  that  this  action  was  reconsidered,  and  "Senate  Bill 
No.  291,  to  amend  the  road  law,"  passed  third  reading. 
It  further  appears  that  "Senate  Bill  No.  291"  was  signed 
by  the  speakers  (Jif  the  two  houses  and  returned  by  the 
governor  with  his  approval.  The  discrepancies  in  the 
statement  of  the  object  of  the  bill  which  appear  in  the 
house  journal,  showing  that  it  failed  for  want  of  a 
constitutional  majority,  where  it  is  described  as  "Senate 
Bill  No.  291,  to  amend  the  road  law  so  as  to  make  it  a 
misdemeanor  for  road  contractors  to  fail  to  carry  out 
contracts,"  its  passage  on  third  reading,  where  it  is 
described  as  "Senate  Bill  No.  291,  to  amend  the  road 
law,"  and  its  transmission  back  to  the  Senate,  where 
it  is  described  as  "Senate  Bill  No.  291,  to  amend  the 
general  road  law,"  are  relied  upon  to  show  that  it  was 
not  properly  enacted  and  is  void. 

We  are  of  opinion  that  this  contention  is  not  sound. 
The  constitution  contains  no  provision  requiring  the 
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<;aption  or  title  of  a  bill  to  be  stated  in  the  several 
journal  entries  showing  the  various  steps  taken  in  its 
enactment.  There  is  no  requirement  that  it  be  described 
in  the  same  words  in  these  entries.  All  that  is  neces- 
sary is  that  it  be  so  described  as  to  identify  it  This 
is  done  in  this  case  by  the  recital  that  it  is  "Senate 
Bill  No.  291,"  and  that  it  relates  to  the  road  law.  The 
bill  was  not  amended  in  either  house,  and  the  entries 
made  upon  the  journals  are  suflScient  to  show  that  it 
was  regularly  and  constitutionally  enacted.  Discrep- 
ancies between  the  several  journal  entries  showing 
the  i)assage  of  a  bill,  and  between  those  entries  and 
the  title  of  the  act,  are  treated  as  mere  abbreviations  or 
omissions,  which  will  be  disregarded  as  immaterial  or 
supplied  by  presumption  of  regularity  in  the  proceed- 
ings of  the  general  assembly.  Nelson  v.  Hai/vx>od  Goumr 
ty,  91  Tenn.,  595,  20  S.  W.,  1. 

The  only  constitutional  provision  in  relation  to  the 
enactment  of  laws  by  the  general  assembly  bearing  upon 
the  question  before  us  is  article  2,  section  18,  requiring 
that  every  bill  shall  be  read  and  passed  on  three  different 
days  in  each  house,  first  in  the  house  where  it  originated, 
and  shall  receive  on  its  final  passage  in  each  house  the 
assent  of  a  majority  of  all  the  members  to  which  that 
house  is  entitled  under  the  constitution,  and  shall  be 
signed  by  the  respective  speakers  in  open  •  session,  the 
latter  fact  to  be  noted  on  the  journals;  and  this  last 
provision,  noting  that  it  has  been  signed  by  the  si>eak- 

118  T6nn--86 
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ers,  is  not  mandatory.  Tbe  general  assembly  is  a  co- 
ordinate branch  of  the  government,  and  every  reason- 
able presumption  is  made  in  favor  of  the  regularity 
and  validity  of  its  proceedings.  In  the  case  of  Williams 
v.  8taie,  74  Tenn.,  553,  the  fact  that  the  house  journal 
failed  to  show  afflmiativelv  that  a  bill  received  a  con- 
stitutional  majority  on  its  third  reading  in  that  house 
was  held  not  to  be  fatal  to  its  validity.  It  is  there 
said: 

"The  rule  is  that  the  journal  may  be  looked  to  in  order 
to  determine  whether  the  bill  was  in  fact  passed,  but 
every  reasonable  presumption  must  be  made  in  favor 
of  the  action  of  the  legislative  body  acting  in  the  ap- 
parent performance  of  its  legal  functions.  The  courts 
will  not  presume  from  the  mere  silence  of  the  journals 
that  the  house  has  disr^arded  the  constitutional  re- 
quirements, unless  where  the  constitution  expressly  re- 
quires the  fact  to  appear  on  the  journals.  Our  constitu- 
tion does  not  require  that  the  ayes  and  noes  shall  appear 
on  the  journal,  or  that  it  shall  aflarmatively  appear  that 
the  bill  received  a  constitutional  majority.  We  will  not, 
therefore,  presume  that  this  bill  was  declared  passed 
when  in  fact  it  was  not,  especially  when  we  see  that 
it  was  afterwards  signed  by  the  speakers  in  open  session 
and  the  fact  announced  and  entered  upon  the  journals." 

In  'Brewer  v.  Mayor  and  Aldermen  of  Huntingdon, 
86  Tenn.,  737,  9  S.  W.,  166,  it  was  held  that  where  it 
appears  affirmatively  from  the  journals  that  a  bill  was 
rejected  in  either  house  before  its  final  passage  it  is 
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void,  notwithstanding  it  may  also  appear  that  it  was 
signed  by  the  respective  speakers  in  open  session  by 
proper  entries  npon  the  journals  and  that  it  was  ap- 
proved by  the  governor.  But  it  is  also  there  said^  as 
having  been  held  m  a  former  case,  '^that  while  the 
journals  would  be  considered  in  determining  the  valid- 
ity of  an  act  of  the  legislature,  every  reasonable  infer- 
ence and  presumption  would  be  drawn  and  indulged 
in  favor  of  the  r^ularity  of  its  passage^  and  where 
it  did  not  affirmatively  appear  not  to  have  passed,  and 
such  legitimate  construction  could  be  given  to  the  record 
as  sustained  the  law,  it  would  be  done." 

In  the  case  of  StoitG  v.  McConnell,  71  Tenn.,  333,  it 
was  held  that  the  failure  of  the  journals  of  the  senate 
to  show  that  a  bill  was  passed  upon  its  second  reading 
will  not  affect  its  validity,  when  it  appears  that  it  was 
passed  in  both  houses  upon  the  thii^d  reading,  signed 
by  the  speaker  in  each  house  in  open  session,  and  ap- 
proved by  the  governor. 

The  case  of  Btate,  ex  rel,  v.  Algood,  87  Tenn.,  164, 
10  S.  W.,  310,  is  also  to  the  effect  that  where  an  act  has 
been  signed  by  the  speakers  of  both  houses  in  open  ses- 
sion, and  that  fact  noted  upon  the  journals,  and  has  been 
approved  by  the  governor,  every  reasonable  presumption 
will  be  made  in  fkvor  of  the  regularity  of  its  passage, 
and  that  nothing  short  of  a  journal  entry  showing  af- 
firmatively that  it  was  rejected  by  the  senate  or  house 
will  vitiate  it  In  the  case  of  Nelson  v.  Hayivood  Coun- 
ty, above  cited,  discrepancies  in  the  description  of  the 
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bill  there  in  question  in  the  journal  entries  showing 
its  progress  through  the  two  houses  of  the  general  as- 
sembly, and  between  those  entries  and  its  title,  much 
greater  than  those  relied  upon  here,  were  held  to  be 
inmiaterial,  and  insufficient  to  destroy  the  statute. 

The  action,  therefore,  of  the  trial  judge  in  holding 
that  chapter  249,  p.  580,  of  the  Acte  of  1903,  was  not 
constitutionally  enacted,  and  void,  and  overruling  the 
motion  of  the  State  to  strike  out  the  plea  of  the  de- 
fendant, because  not  good  in  law,  was  erroneous,  and 
his  judgment  is  reversed.  The  case  will  be  remanded 
for  further  proceedings. 
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Pullman  CJompany  v.  E.  M.  Pbnnock. 


{Jackson.     April  Term,  1907.) 


1.  VEBDIOTS.  Excessive  against  sleeping  car  company  ifor 
wrongfully  refusing  accommodations,  when. 

A  yerdict  for  five  hundred  dollars  is  ezcessiye  in  a  suit  against 
a  sleeping  car  company  for  refusing  plaintlfF  accommodations 
in  one  of  its  cars,  because  of  a  mistake  made  by  defendant's 
agent  in  selling  plaintiff  a  ticket  and  his  inability  to  pay  again 
for  a  berth,  which  resulted  In  his  being  compelled  to  sit  up  all 
night  in  a  crowded  and  uncomfortable  day  coach,  it  not  being 
shown  that  he  was  treated  with  rudeness  or  discourtesy,  or 
subjected  to  unnecessary  humiliation.     {Poat,  pp.  566,  667.) 

2.  ABaUMENT  OF  OOUKSEL.  Statement  of  facts  not  in  evi- 
dence, and  reading  decisions,  to  influence  Jury  are  grounds 
for  a  new  trial,  when. 

Counsel  cannot  in  argument  make  statements  of  facts  not  in  evi- 
dence for  the  purpose  of  influencing  the  Jury,  and  opinions  of 
courts  in  other  cases  stating  the  amounts  of  recoveries  there 
had  and  sustained  cannot  be  read  for  a  like  purpose;  and 
where  these  things  are  done  over  the  objection  of  counsel  for 
the  opposite  party,  they  will  vitiate  a  verdict  thus  in  part 
procured,  and  it  will  be  set  aside  and  a  new  trial  granted. 
{Post,  pp,  567-569.) 

Cases  cited  and  approved:  Manufacturing  Co.  v.  Woodall,  115 
Tenn.,  605;  English  v.  Ricks,  117  Tenn.,  78. 

8.    SAME.    Same.  Beprimanding  and  fining  counsel  for  improper 

argument  does  not  remove  impression  made  on  jury. 

It  is  immaterial  that  the  objection  to  the  improper  matter  was 

sustained,  and  that  counsel  was  reprimanded  and  fined  for  the 

improper  argument  made  as  shown  in  the  foregoing  headnote. 
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The  purpose  of  counsel  liad  been  accomplished.  The  jury  had 
been  Inoculated  ^th  the  poison  of  the  foreign  matter  improp- 
erly injected  in  the  case,  and  it  was  impossible  to  remoTe  the 
impression  made  upon  the  jury.     {Post,  pp.  669,  570.) 


FROM   SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judge. 

T.  H.  Jackson  and  Marion  G.  Evans,  for  Pullman 
Co. 

Hebeb  Williams  and  P.  M.  D.  Dowdall,  for  Pen- 
nock. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  E.  M.  Pennock  against 
the  Pullman  Company  to  recover  damages  for  the  wrong- 
ful conduct  of  the  employees  of  the  company  in  refusing 
him  accommodations  in  one  of  its  cars  from  St.  Louis, 
Missouri,  to  Memphis,  Tennessee,  because  of  a  mistake 
made  by  an  agent  of  the  company  in  St.  Louis  in  selling 
the  plaintiff  a  ticket  and  his  inability  to  again  pay  for 
a  berth.    Plaintiff  was  compelled  to  sit  up  all  night  in 
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a  crowded  and  uncomfortable  day  coach,  but  there  is 
no  averment  or  proof  that  he  was  treated  with  rudeness 
or  discourtesy,  or  subjected  to  unnecessary  humiliation. 
There  was,  on  a  trial  before  a  jury,  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  five  hundred  dollars, 
and  the  company  has  brought  the  case  to  this  court 
for  review,  and  assigns  several  errors.  The  only  assign- 
ment of  error  that  we  will  consider  is  one  predicated 
upon  the  misconduct  of  counsel  for  the  plaintiff  below 
in  the  argument  of  the  case,  which  was  as  follows: 

In  his  closing  argument  counsel  said : 

"Gentlemen,  it  is  for  you  to  say  how  much  damage 
you  will  assess  against  this  defendant  The  Pullman 
Company  is  a  vast  and  wealthy  corporation,  which  en- 
joys large  and  valuable  privil^es  given  it  by  the  people 
of  Missouri,  Kentucky,  Tennessee,  and  other  States.  It 
enjoys  these  privileges  and  makes  for  itself  a  vast  in- 
come. The  public  are  absolutely  at  its  mercy.  There 
is  a  case  almost  identical  with  this  where  a  man  was  put 
out  of  a  car,  and  the  jury  gave  a  verdict  of  f  10,000,  and 
the  supreme  court  of  the  State  on  appeal  sustained  the 
verdict.'' 

Counsel  for  the  company  interposed  an  objection  to 
this  character  of  argument,  which  the  court  sustained, 
announcing  that  the  argument  was  improper  and  should 
not  be  considered  by  the  jury. 

Counsel  for  the  plaintiff,  continuing  his  address,  in 
the  course  of  a  few  minutes  returned  to  the  same  subject 
and  said : 
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"Now,  gentlemen,  the  question  of  the  amount  of  dam- 
ages is  solely  for  you.  There  is  not  a  man  on  this  jury 
but  believes  that  the  plaintiff  was  unnecessarily  and 
willfully  put  to  great  discomfort  and  hardship  and 
made  to  undergo  great  humiliation,  shame,  and  disgrace. 
The  jury  in  the  case  I  have  referred  to,  which  was  very 
similar  to  this  one,  gave  a  man  a  verdict  of  $10,000  for 
being  wrongfully  put  off  a  car,  and  the  supreme  court 
refused  to  say  that  this  verdict  was  unreasonable  or  ex- 
cessive." 

Counsel  for  the  defendant  renewed  his  objection,  and 
it  was  again  sustained ;  the  court  saying  to  counsel  that 
his  argument  was  highly  improper  and  in  disregard  of 
its  ruling.  Counsel  for  the  plaintiff  then  stated  that,  if 
this  oral  argument  was  considered  improper,  he  would 
read  from  the  report  of  the  case,  which  set  out  the  facts, 
and  proceeded  to  do  so,  repeating  his  former  statements 
to  the  jury.  He  was  then  interrupted  by  the  trial  judge 
and  reprimanded  for  deliberately  disregarding  the  rul- 
ings of  the  court,  and  a  fine  of  |25  imposed  upon  him 
for  his  misconduct.  This  misconduct  was  assigned  as  a 
ground  for  a  new  trial,  and  the  action  of  the  court  in 
failing  to  favorably  consider  it  is,  as  above  stated,  now 
assigned  as  error  in  this  court 

This  conduct  of  counsel  for  the  plaintiff  was  highly 
improper,  and  calculated  to  excite  and  inflame  the  jury 
and  cause  it  to  find  an  excessive  verdict  upon  an  im- 
proper basis,  and  was  therefore  prejudicial  to  the  de- 
fendant.   There  was  no  evidence  in  the  record  concerning 


10  Gates]  APRIL  TERM,  1907.  569 

Pullman  Co.  y.  Pennock. 

the  wealth  of  the  defendant  company,  the  privileges  it 
enjoyed,  or  the  income  it  received.  The  record  in  the 
case  to  which  counsel  referred,  in  which  a  judgment  for 
f  10,000  had  been  recovered,  was  not  in  evidence  in  this 
case,  and  the  facts  in  that  case  were  unknown  and  for- 
eign to  the  issues  being  tried.  It  has  frequently  been 
held  by  this  court  that  counsel  cannot  in  argument  make 
statements  of  facts  which  no  evidence  has  been  offered 
to  prove  for  the  purpose  of  influencing  the  jury,  and  that 
opinions  of  courts  in  other  cases  stating  the  amounts 
of  recoveries  there  had  cannot  be  read  for  a  like  purpose, 
and  that  where  these  things  are  done  over  the  objection 
of  counsel  for  the  opposite  party  they  will  vitiate  a 
verdict  thus  in  part  procured,  and  it  will  be  set  aside 
and  a  new  trial  granted.  Mamvfcuduring  Compo/ny  v. 
WoodaU,  115  Tenn.,  605,  90  S.  W.,  623;  Thompson  on 
Trials,  vol.  1,  sees.  947,  963;  English  v.  Richs,  117  Tenn., 
73,95  8.  W.,  189. 

It  is  immaterial  that  the  objection  to  the  improper 
matter  was  sustained,  and  that  counsel  was  reprimanded 
and  fined.  The  purpose  of  counsel  had  been  accom- 
plished. The  jury  had  been  inoculated  with  the  poison 
of  the  foreign  matter  improperly  injected  in  the  case, 
and  every  lawyer  of  experience  knows  the  impossibility 
of  removing  the  impression  that  has  been  made.  It  can- 
not be  done.  No  verdict  should  be  allowed  to  stand 
where  counsel  deliberately  and  persistently  inject  into 
the  record  matter  calculated  to  prejudice  the  jury 
against  the  opposite  party  and  influence  the  jurors  in 
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their  deliberations.  Tampering  with  juries  in  op  out  of 
court  in  any  form  cannot  be  tolerated.  It  corrupts  the 
very  fountains  of  justice  and  renders  a  trial  worse  than 
a  farce.  The  client  is  responsible  for  the  action  of  his 
attorney,  and  cannot  be  allowed  to  reap  a  benefit  im- 
properly obtained  by  him.  The  conduct  of  counsel  in 
this  case  could  not  have  been  intended  for  any  other  pur- 
pose than  to  cause  the  jury  to  render  an  excessive  ver- 
dict, ajad  it  is  evident,  considering  the  size  of  that  found 
and  the  injuries  sustained  by  the  plaintiff,  that  his  ef- 
forts were  successful. 

This  assignment  of  error  Is  sustained,  the  judgment 
of  the  trial  court  reversed^  and  the  case  remanded  for  a 
new  trial. 


n 
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Statb^  ex  rel.  Katie  Spratlin,  v.  Louis  P.  Thompson, 

Clerk. 

{Jackson.   April  Term,  1907. ) 

1.  JXTDGMENT  BY  DEFAULT.    Sufficient  without  formally  call- 
ins^  out  defendant;  when. 

Before  rendering  a  Judgment  by  default,  good  practice  requires 
that  the  defendant  in  default  should  be  called  out,  and  that  an 
entry  of  the  fact  should  be  made;  though  a  failure  to  do  so 
will  not  make  the  Judgment  void.     (Post,  pp.  673,  674,  677.) 

Cases  cited  and  approved:  State  v.  Origsby,  8  Yerg.,  280;  White 
y.  State,  6  Terg.,  183,  184. 

2.  8AMB.    Judfinnent  may  be  entered  without  a  jury;  when;  but 
a  jury  is  required,  when. 

Where  a  Judgment  by  default  is  taken  upon  an  instrument  showing 
a  present  indebtedness,  as  a  bond,  bill,  or  note,  or  liquidated  ac- 
count signed  by  the  defendant^  so  that  the  amount  may  be  as- 
certained from  the  papers  by  a  simple  calculation,  Judgment 
may  be  entered  at  once  upon  default  taken  without  the  interyen- 
tion  of  a  Jury;  but  in  all  other  cases  a  Jury  is  required  to  fix  the 
amount     (Post,  pp.  677,  678.) 

Cases  cited  and  approved :  Association  y.  Cook,  3  Head,  318; 
Williams  y.  Bank,  1  Cold.,  44,  46,  46;  Beeler  y.  Huddleston,  8 
Cold.,  201,  204;  Railroad  y.  Green,  9  Heisk.,  688,  693. 

8.    SAME.    Same.    Instrument  sued  on  must  be  filed  to  authorize 
judgment  without  a  jury,  when. 
Where  the  instrument  sued  on  is  not  filed  in  the  cause,  there  ajre 

no  "papers"  from  which  the  calculation  can  be  made  as  stated 
in  the  foregoing  headnote;  and  in  such  case  a  Jury  is  necessary 
before  a  Judgment  can  be  entered  for  anything  more  than  nom- 
inal damages.    (Post,  p.  678.) 
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4.    PBOFERT.    Of  instmment  sued  on  means  what. 
Profert  of  the  InstrumeiDt  sued  on  made  In  the  declaration  means 
that  the  plaintilt  has  it,  and  holds  himself  In  readiness  to  pro- 
duce it  upon  demand,  but  does  not  mean  that  the  paper  Is  In 
court     (Post,  p.  578.) 

Case  cited  and  approved:    Insurance  Co.  y.  Thornton,  97  Tenn.,  1. 

6.  JUDGMSNT  UPON  DEFAULT.  Mandamus  to  oomptf  issu- 
ance of  execution  refused,  when  invalid. 
Where  a  judgment  upon  default  is  improperly  entered  without 
the  intervention  of  a  Jury  to  fix  the  amount  thereof,  in  a  case 
requiring  a  jury,  a  writ  of  mandamus  to  compel  the  Issuance 
.  of  an  execution  on  the  Judgment  will  not  be  awarded.  {Post, 
p,  678.) 

6.  SAMB.    Necessary  parties  to  mandamus  suit  to  compel  issu- 
ance of  execution. 

All  persons  interested  should  be  made  parties  to  a  proceeding  for 
a  writ  of  mandamus,  and  a  mandamus  to  compel  the  issuance 
of  an  execution  on  Judgment  upon  default  will  be  refused, 
where  the  party  in  default,  against  whom  the  Judgment  stands, 
is  not  made  a  party.     {Post,  p.  678.) 

Cases  cited  and  approved:  State,  ex  rel.,  v.  WiUett,  117  Tenn., 
334,  360  361;  Powell  v.  People,  214  ni.,  476;  Austin  v.  Cahill 
(Tex.  Civ.  App.),  88  S.  W.,  636. 

7.  SAMB.    Mandamus  will  not  lie  to  compel  clerk  to  issue  execu- 
tion on  vacated  Judgment^  when. 

Mandamus  will  not  lie  against  the  clerk  of  a  court  to  compel  him 
to  issue  an  execution  on  a  judgment  upon  default  set  aside  by 
the  court  at  a  eubsequent  term  by  consent  of  the  pcurties.  The 
clerk  is  only  a  ministerial  officer  and  it  is  not  tor  him  to  pass 
Judgment  on  the  act  of  the  circuit  Judge  in  setting  aside  the 
judgment     {Post,  pp.  678,  679.) 

Cases  cited  and  approved:  State  v.  Miller,  1  Lea»  696,  606,  607; 
State  T.  Wilbur,  101  Tenn.,  211,  220. 
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Cases  cited  and  distinguished:  Anderson  v.  Thompson,  7  Lea,  262; 
State  y.  Dalton,  109  Tenn.,  549;  Johnson  y.  Russell,  MS.,  at 
Jackson,  April  term,  1896;  Bronson  y.  Schulten,  104  TJ.  S.,  410, 
26  L.  Ed.,  797. 

8.  SAME.    Certiorcuri  to  reyiew  entry  yacating  Judgment;  appeal 
or  writ  of  error  may  also  lie. 

The  proper  remedy  to  review  the  entry  setting  aside  a  judgrment 
upon  default  is  the  writ  of  certiorari,  or  possibly  by  appeal  or 
writ  of  error.    (Post,  p,  579.) 

9.  KANDAMUS.    Extraordinary  remedy  to  be  resorted  to^  when. 
Mandamus,  is  an  extraordinary  writ,  and  can  be  resorted  to  only 

when    other  tremedies  fail.     (Post,  pp.  579,  580.) 

Case  cited  and  approved:  £2x  parte  Insurance  Co.,  XT.  S.  Sup.  Ct 
Dec.,  not  officially  reported,  but  reported  in  26  Ia  Ed.,  561. 


FROM  SHELBY. 


Appeal  from  the  Circnit  Court  of  Shelby  Coimty.- 
J.  P.  Young,  Judge, 

Thomas  M.  Scruggs,  for  Relator  Spratlin^ 
PiTzHUGH  &  Ftrbhugh,  for  Thompson. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

At  the  March  term,  1906,  the  case  of  Katie  Spratlin 
against  the  United  States  Casualty  Company  in  the  eir- 


574  TENNESSEE  REPORTS.       [118  Tenn. 


state,  6K  rel.,  y.  Thompsonu 


cuit  court  of  Shelby  county,  a  judgment  by  default  waa 
rendered  against  the  defendant  in  that  case  for  f 5,172. 
The  judgment  recites  that  the  plaintiff  "moved  the  court 
for  a  judgment  against  the  defendant  for  the  amount  of 
the  debt  and  interest  sued  on  in  said  declaration,  and 
evidenced  by  the  policy  sued  upon ;  the  defendant  having 
been  properly  served  with  process  herein,  and  having 
failed  to  file  any  pleas  to  said  declaration."  The  entry 
does  not  show  that  the  defendant  was  called  out;  nor 
does  it  appear  that  the  policy  had  been  filed  with  the 
record.  The  record  shows,  on  the  contrary,  that  it  was 
"Hot  filed  until  a  subsequent  term;  that  is  to  say,  the 
judgment  by  default  was  rendered  on  May  12,  1906,  and 
the  policy  was  filed  October  24, 1906. 

On  the  2d  of  June,  1906,  which  was  during  the  May 
term  of  the  circuit  court,  the  following  entry  was  made 
in  the  cause  referred  to : 

"Katie  Spratlin  v.  IT.  S.  Casualty  Co. 

"This  cause  came  on  to  be  heard  on  the  motion  of  de- 
fendant to  set  aside  the  judgment  by  default  heretofore 
entered,  to  wit,  on  May  12,  1906,  and  to  reinstate  the 
cause,  which  said  judgment  by  default  was  granted  on 
the  statement  made  by  counsel  for  plaintiff  that  it  would 
be  set  aside  if  any  counsel  appeared  and  made  applica- 
tion therefor.  And  counsel  for  plaintiff  having  appear- 
ed in  oi)en  court  and  assented  thereto,  it  is  accordingly 
ordered  and  adjudged  that  said  judgment  by  default  be 
set  aside  and  this  cause  reinstated;  and  defendant  is 
allowed  thirty  days  within  which  to  plead." 
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On  fhe  23d  of  June  the  pleaa  of  the  defendant  in  that 
case  were  filed. 

On  October  24,  1906,  a  petition  for  mandamus  was 
filed  against  the  clerk,  and  that  petition  is  the  founda- 
tion of  the  present  action. 

The  petition,  after  reciting  the  recovery  of  the  judg- 
ment by  default  and  the  order  setting  it  aside,  further 
alleges  that  the  last-mentioned  order  was  made  without 
petitioner's  consent  and  over  her  protest;  furthermore, 
that  the  judge  had  no  jyower  to  enter  the  order,  since  the 
term  of  court  at  which  the  judgment  by  default  was  ren- 
dered had  already  terminated. 

It  further  alleges  that  on  the  16th  of  October,  1906, 
the  petitioner  demanded  of  the  clerk  of  the  circuit  court 
a  writ  of  fieri  facias,  but  the  clerk  refused  to  issue  it. 
Thereupon  the  petitioner  prayed  that  a  mandamus  be 
issued,  commanding  the  clerk  to  issue  the  writ. 

The  United  States  Casualty  Company  was  not  made  a 
party  to  the  proceeding. 

A  copy  of  the  record  in  the  case  in  which  the  ft.  fa.  was 
sought  accompanied  the  petition,  and  from  it  appeared 
the  facts  connected  with  the  judgment  by  default  and 
the  order  setting  it  aside,  and  the  other  facts  above  de- 
tailed.    The  declaration  in  that  cause  was  as  follows : 

"The  plaintiflf,  Katie  Spratlin,  sues  the  defendant. 
United  States  Casualty  Company,  a  corporation  doing 
business  in  the  State  of  Tennessee,  for  the  sum  of  five 
thousand  dollars  (^5,000)  with  interest  thereon  since 
October  16,  1905,  and  for  cause  of  such  action  shows: 
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That  the  defendant  corporation  is  doing  business  in 
Tennessee,  with  power  to  insure  the  lives  of  persons  and 
to  issue  its  policies  therefor.  That,  in  consideration  of 
the  premium  then  and  there  paid  by  plaintiff  to  the 
defendant^  the  defendant  did,  on  the  5th  day  of  January, 
1904,  idsue  its  policy  to  the  plaintiflf  upon  the  life  of 
William  A.  Spratlin,  which  policy  is  numbered  163,589, 
and  denominated  Teerless  Policy  of  Personal  Accident 
Insurance,'  which  policy  is  here  to  the  court  shown. 
That  by  said  policy  of  insurance,  or  contract,  the  defend- 
ant obligated,  promised,  and  bound  itself  to  pay  to  the 
plaintiff,  Katie  M.  Spratlin,  wife  of  W.  A.  Spratlin,  the 
sum  of  five  thousand  dollars  (f  5,000)  upon  satisfactory 
proof  of  the  death  of  William  A.  Spratlin.  While  said 
policy  was  in  full  force  and  eflFect  said  William  A.  Sprat- 
lin received  a  bodily  injury,  effected  exclusively  and 
directly  by  external,  violent,  and  accidental  means,  in-, 
dependent  of  any  other  cause,  resulting  in  the  immediate 
death  of  said  William  A.  Spratlin,  due  notice  of  which 
was  given  the  defendant,  as  provided  in  said  contract 
That  according  to  the  terms  of  said  contract  or  policy 
the  payment  of  said  |5,000  was  demanded  of  the  defend- 
ant, but  the  same  was  refused,  and  the  defendant  siill 
fails  and  refuses  to  pay  the  same  without  cause.  That 
said  failure  and  refusal  to  pay  said  sum  of  |5,000  by  the 
defendant  is  not  in  good  faith,  and  the  plaintiflf  has  been 
forced  to  an  additional  cost  of  |1,250.  Plaintiflf  there- 
fore sues  the  defendant  for  the  sum  of  f 6,250,  with  in- 
terest thereon  since  the  16th  day  of  October,  1905,  hb 


10  Gates]  APRIL  TERM,  1907.  677 

State,  ex  M.,  r.  Thompeon. 

provided  bj  said  contract  and  the  laws  of  Tennessee; 
and  the  plaintiff  demands  a  jnry  to  try  the  issnes  in- 
Tolved  in  this  caose." 

The  circuit  judge  declined  to  issue  the  alternative  writ 
prayed  for  in  the  petition,  and  dimiissed  the  petition. 
Upon  this  action  of  the  court  the  petitioner  appealed 
to  this  court,  and  has  here  assigned  errors. 

During  the  argument  a  question  was  suggested  con- 
cerning the  failure  of  the  plaintiff  to  call  out  the  defend- 
ant in  tiie  original  cause  before  the  default  was  taken. 

Good  practice  requires  that  the  party  should  be  called 
out,  and  that  entry  be  made  of  the  fact ;  but  failure  to  do 
this  will  not  make  the  judgment  void.  6  Amer.  &  Eng. 
Enc.  of  PI.  ft  Pr.,  pp.  78,  79.  The  rule  is  probably  more 
stringent  when  the  default  is  entered  on  an  appearance 
bond  in  criminal  cases  as  a  preliminary  step  to  the  is- 
suance of  a  scire  facias.  State  v.  Grigshy,  3  Yerg.,  280 ; 
WMU  V.  Btate,  6  Yerg.,  183, 184. 

In  all  cases  where  the  default  is  taken  upon  an  instru- 
ment showing  a  present  indebtedness,  as  a  bond,  bill,  or 
note,  or  liquidated  account  signed  by  the  parties,  so  that 
the  amount  may  be  ascertained  by  simple  calculation 
from  the  papers,  judgment  may  be  entered  at  once  upon 
default  taken  without  the  intervention  of  a  jury ;  but  in 
all  other  cases  a  jury  is  required  to  fix  the  amount 
Masonic,  etc.,  Association  v.  Cook,  3  Head,  313;  WiU 
Hams  V.  Bank  of  Tennessee,  1  Cold.,  44,  45,  46;  Miss., 
etc.,  R.  R.  Co.  Y.  Oreen,  9  Heisk.,  588,  593;  Beeler  v. 
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Huddleston,  3  Cold.,  201,  204 ;  3  Meigs'  Dig.,  p.  1699,  sec. 
1723;  Id.,  p.  2019,  sec.  2823. 

Manifestly,  if  the  suit  be  based  upon  such  a  bill,  bond, 
or  note  as  above  referred  to,  but  there  is  no  such  instru- 
ment filed  in  the  cause,  there  are  no  "papers"  from  which 
the  calculation  can  be  made;  and  such  was  the  case  in 
which  the  judgment  by  default  was  entered.  A  jury 
was  therefore,  under  the  facts  stated,  necessary  before 
judgment  could  be  entered  for  anything  more  than  nomi- 
nal damages.  It  is  true  that  profert  of  the  policy  was 
made  in  the  declaration ;  but  this  only  means,  not  that 
the  paper  is  in  court,  but  that  the  plaintiflP  has  it,  and 
holds  himself  in  readiness  to  produce  it  upon  demand. 
Caruthers,  Hist,  of  a  Lawsuit,  184,  186;  Insurance  Co. 
V.  Thornton,  97  Tenn.,  1,  40  S.  W.,  136. 

The  judgment  was  entered  for  f  5,172  without  a  jury. 
It  would  therefore  be  wholly  improper  for  us  to  award 
the  writ  of  mandamus  to  compel  the  issuance  of  an  exe- 
cution on  such  a  judgment,  since  the  court  would  thereby 
lend  its  aid  to  the  eflfeotuation  of  a  palpable  injustice. 

Moreover,  the  proper  parties  are  not  before  the  court 
The  person  whose  interest  is  most  vitally  concerned, 
the  United  States  Casualty  Company,  is  wholly  omitted. 
All  persons  interested  should  be  made  parties.  State, 
ex  rel,  v.  Willett,  117  Tenn.,  334,  97  S.  W.  299;  Pou^ell 
V.  People,  214  III.,  475,  73  N.  E.,  795,  105  Am.  St.  Rep., 
117;  City  of  Austin  v.  Cahill  (Tex.  Civ.  App.),  88  S.  W., 
536. 

In  addition  to  the  foregoing,  it  is  clear  the  clerk  did 


10  Gates]  APRIL  TERM,  1907.  579 


state,  ex  rel.,  t.  ThompsoiL 


not  wrongfully  refuse  to  issue  the  execution.  He  could 
act  only  in  obedience  to  his  records.  In  the  face  of  a 
minute  entry  setting  aside  the  judgment  on  which  the 
petitioner  asked  him  to  issue  an  execution,  he  could  not 
issue  such  execution.  It  was  not  for  him  to  pass  judg- 
ment on  the  act  of  the  circuit  judge  in  setting  aside  the 
judgment  He  was  only  a  ministerial  officer.  State  y. 
MUler,  1  Lea,  596,  606,  607 ;  State  v.  Wilhur,  101  Tenn., 
211,  220,  47  S.  W.,  411 ;  2  Spelling,  Inj.  &  Extr.  Rem., 
sees.  1378,  1418. 

If  the  petitioner  desired  to  question  the  entry  setting 
aside  the  judgment  by  default,  she  should  have  brought 
to  this  court  by  the  writ  of  certiorari  the  case  in  which 
the  entry  was  made,  and  the  error,  if  any,  could  haye 
been  corrected  in  that  form.  Possibly,  also,  the  action 
of  the  court  could  have  been  corrected  by  appeal  or  writ 
of  error. 

The  learned  counsel  for  petitioner  has  cited  numerous 
authorities  (Bronson  v.  Schulten,  104  U.  S.,  410,  26  L. 
Ed.,  797;  Anderson  v.  Thompson,  7  Lea,  262;  State  v. 
Dalton,  1  Gates,  549,  72  S.  W.,  456;  Alice  Johnson  v. 
T.  C.  Russell,  MS.,  Jackson,  April  Term,  1895),  to  the 
effect  that  a  judgment  cannot  be  set  aside  at  a  subse- 
quent term  of  the  court  Without  controverting  these 
authorities  at  all,  we  only  say  that  the  question  cannot 
be  brought  before  this  court  in  the  manner  attempted. 
Mwtidamus  is  an  extraordinary  writ,  and  can  be  re- 
sorted to  only  when  other  remedies  fail.  Ex  parte  Con- 
necticut Life  Ins.  Co.,  26  L.  Ed^  561;  2  Spelling,  Inj. 
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and  Other  Extra.  Rem.,  sees.  1368^  1369 ;  High  on  Extra* 
Leg.  Rem.  (3d  Ed.),  sec.  39. 

The  foregoing  objections  are  insuperable  obstacles  in 
the  way  of  the  maintaining  of  the  petition. 

It  results  that  there  is  no  error  in  the  judgment  of  the 
court  below,  and  it  must  be  affirmed. 
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Memphis  Stbebt  Railway  Company  v.  Emma  Bebby. 

(Jackson.    April  Term,  1907.) 

1.    VARIANOB.    Hone  between  allegations  and  proof  in  action 

against  street  railway  for  wrongful  collision  causing  deaths 
when. 

There  is  no  variance  between  the  allegations  and  the  proof,  where 

the  declaration  in  an  action  against  a  street  railway  company 

for  causing  the  death  of  plaintiffs  husband  alleged  that  while 

the  decedent,  with  due  care  and  diligence,  was  driving  a  heavily 

loaded  wagon  along  its  track,  defendant  carelessly,  negligently, 

and  recklessly  ran  one  of  its  cars  with  great  force  and  violence 

upon  and  against  the  wagon  in  which  decedent  was  driving, 

thirowing  him  from  the  seat,  painfully  and  permanently  injuring, 

wounding,  and  disabling  him,  and  where  the  evidence  was  that 

the  decedent  was  thrown  from  the  wagon  and  injured  during  the 

flight  of  the  horse,  caused  by  his  becoming  frightened  by  the 

impact  of  the  car  produced  by  the  negligence  of  the  servants 

of  the  defendant;  for  the  gravamen  of  the  declaration  is  that 

decedent  was  thrown  to  the  grround  by  the  wrongful  act  of  the 

defendant  in  running  its   car  negligently  against  decedent's 

wagon.     {Post,  pp.  683-596.) 

Cases  cited  and  approved:  Com  v.  Brazelton,  2  Swan,  273;  and 
numerous  other  cases  from  other  States,  cited  in  the  opinion, 
on  pages  693-596. 

Cases  cited  and  distinguished:  Coal  Co.  v.  Daniel,  100  Tenn.,  66; 
and  numerous  other  cases  from  other  States,  cited  in  the  opin- 
ion, on  pages  686-692. 

9.    BVIBBNOE.    Mortality  tables  showing  expectancy  of  life, 
when  the  evidence  of  disease  is  conflicting,  when« 
In  an  action  for  wrongful  death,  the  admission  of  mortality  tables 
as  evidence  of  the  decedent's  ei^pectancy  of  life  is  not  erron- 
eous, though  there  was  evidence  that  decedent  was  In  a  very 
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advanced  stage  of  dropsy,  when  there  was  also  evidence  to  the 
contrary,  and  where  the  court  fully  instructed  the  Jury  cm  the 
applicatiiXL  of  the  tables,  on  the  thecrry  of  the  defendant  as  to 
the  state  of  health  of  the  decedent     {PoH,  pp.  596,  597.) 

8.  VSBDI0T8.  Vor  wrongful  death  is  excessive  for  shortness  of 
expectancy  of  life,  etc.,  when;  remittitur  cures  excessiveness, 
when. 
A  verdict  for  four  thousand  dollars  is  excessive,  and  there  must 
be  a  remittitur  of  one-half  of  it,  or  a  new  trial  will  be  granted-, 
in  an  action  against  a  street  railway  company  for  a  wrongful 
death,  where  the  evidence  showed  that  the  decedent  was  af- 
flicted with  dropsy,  that  his  life  could  have  lasted  but  a  very 
few  yeai's,  with  earning  power  constantly  decreasing,  and  pfx>b- 
ably  soon  ceasing  altogether,  with  the  progress  of  the  disease; 
that  he, never  recovered  his  senses  after  the  accident,  and  hence 
did  not  suffer  consciously;  and  that  there  was  an  entire  ab- 
sence of  wantonness  on  the  part  of  the  defendant  or  its  serv- 
aiiits.    (Post,  pp.  698-600.) 


FROM  SHBI^T. 


Appeal  from  the  Circuit  Court  of  Shelby  County, 
P.  YouNG^  Judge. 

Cabuthebs  Ewing,  for  Street  Bailway. 

Bbll^  Tebey^  Andebsoin  &  Bbll^  for  Berry. 
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Mb.  JusnoB  Nbhl  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  circuit  court  of  Shelby 
county  by  the  defendant  in  error,  as  the  widow  of  Harley 
Berry,  to  recover  damages  for  his  death,  alleged  to  have  . 
been  caused  by  the  negligent  act  of  the  plaintiff  in  error. 
There  was  a  verdict  in  the  court  below  for  14,000,  on 
which  judgment  was  entered.  From  this  judgment  the 
plaintiff  in  error,  after  its  motion  for  a  new  trial  had 
been  made  and  overruled,  appealed  to  this  court^  and  has 
here  assigned  errors. 

Before  stating  the  points  made  in  the  assignments,  it 
is  proper  that  we  should  give  a  brief  outline  of  the  facts. 
On  the  5th  of  March,  1904,  Harley  Berry  was  driving 
along  McLemore  avenue,  in  the  suburbs  of  Memphis,  in 
company  with  one  Warren.  The  wagon  was  a  trucker's 
wagon,  and  had  in  it  a  barrel  of  apples,  some  lead,  some 
bananas,  and  a  variety  of  other  things.  It  had,  in  tsuct, 
quite  a  heavy  load. 

As  Berry  was  driving  along,  going  eastward,  he  was 
met  by  one  of  the  plaintiff  in  error's  cars  going  west- 
ward. In  order  to  avoid  this  car,  he  drove  upon  the 
south  track,  and  was  pursuing  his  route  homeward  when 
his  companion  called  his  attention  to  the  fact  that  there 
was  another  car  coming;  that  it  was  behind  him,  and 
about  one  hundred  yarnls  distant.  The  motorman  sound- 
ed the  gong,  and  the  plaintiff  in  error  tried  to  get  off  of 
the  track,  but  could  not  do  so,  because  the  rails  at  this 
point  were  high  above  the  surface  of  the  street,  the  result 
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of  which  was  that  the  wheels  (did  aloog  the  9ide  of  the 
rail)  and  the  horse  could  npt  pull  the  wagon  off.  While 
Berry  was  in  tiiis  sitaation,  the  car  ran  too  near  for 
safet^i  and  the  wagon  was  struck.  The  motorman 
checked  the  car,  but  not  sufficiently  to  prevent  the  acci- 
dent He  did  not  reverse  his  lever  until  within  about 
three  feet  of  the  wagon,  and  it  was  then  too  late. 

There  is  evidence  to  the  effect  that^  when  the  car 
struck  the  wagon,  it  did  not  turn  the  latter  over  at  first, 
but  shoved  it  along  some  distance,  and  finally  tilted  the 
wagon  over  and  threw  the  two  men  out.  There  is  also 
evidence  to  the  effect  that  the  fender  of  the  car  merely 
ran  under  the  hind  wheels  of  the  wagon,  and  thus  forced 
the  wagon  upon  the  horse  and  scared  him,  and  he  ran 
away,  and  as  he  ran  the  two  men  were  thrown  from  the 
wagon  and  thus  injured.  As  a  result  of  the  accid^it, 
Harley  Berry  received  an  injury  to  his  head,  his  skull 
being  fractured,  his  collar  bone  was  brcdcen,  and  his 
back  was  injured,  and  he  died  within  a  few  hours  after- 
ward. 

There  is  evidence  to  the  effect  that  Kr.  Berry  was,  at 
the  time,  in  a  very  low  state  of  health — ^in  fact,  that  he 
was  in  an  advanced  stage  of  dropsy;  that  he  had  for- 
merly been  engaged  as  an  employee  in  a  heading  fac- 
tory, but  was  unable  to  perform  his  duties  there  on  ac- 
count of  his  physical  condition,  and  undertook  the  light- 
er work  of  running  a  huckster  wagon.  There  is  other 
evidence  to  the  effect  that^  while  Mr.  Berry  was  not  a 
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strong  maa,  yet  he  wag  able  to  work  every  day,  and  was 
earning  six^  or  seventy  dollars  a  month. 

Numerous  errors  are  assigned,  but  in  the  brief  of  the 
learned  counsel  for  the  plaintiff  in  error  only  two  are 
insisted  upon.  One  of  these  is  based  on  the  evidence  ihat 
the  wagon  was  not  careened  by  the  direct  imi>act  of  the 
street  car,  but  by  the  running  away  of  the  horse,  in  con- 
sequence of  the  fright  of  the  latter  from  the  stroke  of 
the  car. 

The  point  of  law  raised  upon  this  phase  of  the  evi- 
dence is  based,  first,  on  the  assignment  that  there  is  no 
evidence  to  sustain  the  verdict;  next,  upon  the  charge  of 
the  court  below,  and  the  refusal  of  that  court  to  charge 
certain  requesta 

We  do  not  think  the  question  can  be  made  under  the 
assignment  first  referred  to,  because  there  are  two  theo- 
ries of  the  accident  disclosed  by  the  evidenca  One  of 
these^  as  already  stated,  is  that  the  wagon  was  over- 
thrown by  the  direct  impact  of  the  car,  and  there  is  other 
evidence  to  the  effect  that  this  impact  was  produced  by 
the  negligence  of  the  servants  of  the  street  railway  com- 
pany. This  evidence  would  sustain  ^e  verdict,  aside 
from  the  testimony  in  respect  of  the  frightening  of  the 
horse  and  the  throwing  out  of  the  occupants  of  the 
wagon  while  he  was  running  away.  However,  the  cir- 
cuit judge  charged  the  jury  in  effect  that,  if  the  impact 
of  the  car  was  caused  by  the  negligence  of  the  plaintiff 
in  error,  a  recovery  could  be  had,  whether  the  wagon  was 
overturned  by  direct  impact  of  the  car,  or  whether  by 
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that  impact  the  horse  was  frightened  and  ran  away,  and 
during  his  flight  Mr.  Berry  was  thrown  from  the  wagon 
and  injured  in  the  manner  indicated 

The  plaintiff  in  error  insisted  that  this  latter  phase 
of  the  matter  was  not  embraced  within  the  averments  of 
the  declaration,  and  that  this  charge  was  improperly 
giyen,  and  that  certain  requests,  asking  that  the  jury  be 
directed  to  the  reverse  of  the  charge,  were  improperly 
refused. 

The  declaration  contains  the  following  averment :  "On 
or  about  the  5th  day  of  March,  1904,  Harley  Berry,  then 
plaintiff's  husband,  was  driving  a  heavily  loaded  wagon 
upon  and  along  McLemore  avenue,  and  at  and  near  the 
intersection  of  Baleigh  avenue,  and,  while  plaintiff's 
intestate  was  in  the  exercise  of  due  care  and  diligence, 
the  defendant  carelessly,  negligently,  and  recklessly  ran 
one  of  its  cars  with  great  force  and  violence  upon  and 
against  the  wagon  in  which  the  plaintiff's  intestate  was 
driving,  throwing  him  from  the  seat,  painfully  and 
permanently  injuring,  wounding,  and  disabling  him." 

There  are  other  averments  in  the  declaration,  but  the 
foregoing  is  sufficient  to  present  the  point  in  question. 

The  plaintiff  in  error  insisted  that  the  evidence  last 
above  referred  to  was  at  variance  with  the  case  chained 
in  the  declaration,  and  it  is  insisted  that  the  instruction 
was  therefore  erroneous.  In  support  of  the  assignment 
we  are  referred  to  E.  T.  Coal  Go.  v.  Daniel,  100  Tenn.,  65, 
42  S.  W.,  1062;  Albi/n  v.  Seattle  Electric  Co.,  82  Pac., 
145,  40  Wash.,  51;  fifcftcu  v.  Union  Ry.  Co.  (Sup.),  98  N. 
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Y.  Supp.,  278 ;  Dolson  v.  Dunham  et  al.,  104  N.  W.,  964, 
96  Minn.,  227 ;  CinoinnaU,  L.  d  A.  Elec  8t.  By.  Go.  v. 
Stahle  (Ind.  App.),  76  N.  E.,  551;  Chicago  Union  Trac- 
tion Co.  Y.  Orommes,  110  111.  App.,  113. 

In  E.  T.  Coai  Co.  v.  Darnel,  snpra,  it  is  held  that, 
where  definite  acts  of  negligence  are  alleged  in  the  dec- 
laration as  grounds  of  liability  against  the  defendant, 
the  proof  must  be  confined  to  those  acts.  In  this  case, 
the  grounds  of  liability,  as  specifically  alleged  in  the 
declaration,  were  that  the  injury  was  caused  by  the 
breaking  loose  of  the  couplings  by  which  the  car  on 
which  the  accident  happened  was  attached  to  the  wire 
cable.  The  amended  declaration  alleged  that  the  injury 
was  caused  by  defective  and  dangerously  constructed 
machinery,  tracks,  etc.,  which,  at  the  time  of  the  acci- 
dent, were  seriously  out  of  order  and  dangerously  con- 
structed. 

Evidence  was  introduced  tending  to  show  that  the 
injury  might  have  occurred  in  other  ways.  For  example, 
that  it  was  caused  by  coal  left  in  the  "latches ;''  another, 
that  it  was  caused  by  the  coupliug  bouncing  out  of  the 
links ;  another,  that  the  tires  of  the  car  were  worn ;  an- 
other, that  the  car  was  out  of  gauge ;  and  another  witness 
said  that  the  pressure  of  the  rope  might  have  thrown  the 
car  off.  The  court  held  that  these  matters  could  not  be 
looked  to,  but  the  plaintiflP,  having  specified  the  grounds 
of  liability  in  its  declaration,  would  be  confined  to 
proofs  of  the  acts  there  alleged. 

In  Albinos  Case  the  complaint  alleged  that  the  plain- 
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tiff  was  a  passenger  on  defendant's  street  ear,  and  after 
it  had  come  to  a  stop,  and  when  she  was  abont  to  alight^ 
the  servants  in  charge  negligently  and  violently  started 
the  car  without  warning,  throwing  plaintiff  off.  It  was 
held  that,  althongh  there  was  a  general  allegation  of 
negligence  following  this  statement^  it  did  not  authorize 
evidence  of  other  negligence  than  the  starting  of  the  car 
until  it  had  been  brought  to  a  stop — for  example,  did  not 
authorize  proof  of  the  defective  condition  of  the  car. 

In  disposing  of  this  point  the  court  said :  ^^If  the  facts 
constituting  negligence  are  si)ecifically  alleged,  the 
pleader,  in  presenting  his  evidence,  should  be  limited  to 
proof  of  such  facts;  otherwises,  there  would  be  a  variance, 
to  the  prejudice  of  the  opposite  party.  This  complaint 
contains  most  specific  allegations  of  all  the  facts  upon 
which  respondents  base  their  claim  that  appellant  has 
been  guilty  of  negligence,  and,  as  we  consider  the  plead- 
ing, it  fails  to  make  any  general  allegation  of  negligence. 
Mr.  Austin  Abbott,  in  the  second  edition  of  his  work  of 
Trial  Briefs,  at  page  1500,  in  section  330,  under  the  title 
of  'Negligence,'  says:  *A  general  all^ation  of  negli* 
gence  lets  in  evidence  of  the  circumstances  constituting 
it.'  This  is  undoubtedly  the  correct  rule,  and  has  been 
recc^nized  by  this  court;  but  at  page  1505,  in  section 
333,  Mr.  Abbott  also  says :  'But  when  the  general  all^a- 
tion  is  followed  by  a  specification  of  the  acts  of  n^li- 
gence  complained  of,  or  the  negligence  is  specifically  set 
forth  without  general  allegation,  the  evidence  will  be 
confined  to  the  issues  so  limited,  and  proof  of  other  flaets 
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will  constitute  a  variance/  In  Toledo,  Wabdsh  d  W. 
By.  Co.  V.  Fo88,  88  111.,  552,  the  court  says :  *The  allega- 
tion and  proof  must  correspond.  The  plaintiff  could  not 
aver  n^ligence  in  the  one  particular,  and  on  the  trial 
prove  that  defendant  was  negligent  in  another  r^ard. 
One  object  of  a  declaration  is  to  state  facts  relied  upon 
for  a  recovery  so  plainly  that  the  defendant  may  be  pre- 
pared to  meet  them.  This  object  in  pleading  would  be 
entirely  defeated  if  plaintiff  had  the  right  to  aver  in  his 
.  declaration  one  ground  of  action  and  on  the  trial  prove 
another  and  different  one.'  In  Carter  v.  Kansas  City, 
8t.  J.  d  C.  B.  Ry.  Co.,  65  Iowa,  288,  21  N.  W.,  607,  the 
court  says :  'Having  averred  n^ligence  and  in  what  the 
negligence  consisted,  we  think  the  plaintiff  should  not 
have  been  allowed  to  show  other  negligence.  The  de- 
fendant)  it  seems  to  us,  was  justified  in  assuming  that 
the  issue  was  not  broader  than  that  which  the  plaintiff, 
by  his  express  averments,  had  seen  fit  to  tender.  If  we 
should  hold  that  the  plaintiff  might  aver  one  kind  of  neg- 
ligence and  prove  another,  we  should  not  only  hold,  in 
effect,  that  the  averment  had  no  significance,  but  that  it 
was  allowable  for  the  plaintiff  to  so  frame  his  petition 
that  it  should  be  well  calculated  to  deceive  and  mislead 
the  defendant.'  See,  also,  Bedford  v.  Spokane  St.  By: 
Co.,  9  Wash.,  55,  36  Pac,  1085;  Toledo,  etc.,  By.  Co.  v. 
Beggs,  85  111.,  80,  20  Am.  Rep.,  613 ;  Waldhier  v.  Han- 
nibal, etc.,  By.  Co.,  71  Mo.,  514 ;  Santa  Fe,  etc.,  By.  Co. 
r.  Hurley,  36  Pac,  216,  4  Ariz.,  258." 
In  Scheu^s  Case  the  complaint  alleged  that  while  plain- 
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tiff  was  riding  as  a  passenger,  and  seated,  the  defendant 
propelled  its  car  at  such  a  dangerous  rate  of  speed 
around  a  curve  as  to  throw  her  from  her  seat  to  the 
ground.  The  court  held  that  this  allegation  would  not 
support  proof  that  the  injuries  were  received  while  the 
plaintiff  was  attempting  to  alight  The  court  said: 
"There  is  a  wide  difference  between  the  negligence  of 
running  a  car  at  such  a  reckless  speed  as  to  hurl  passen- 
gers from  their  seats,  and  that  of  not  permitting  a  pas- 
senger a  reasonable  opportunity  to  alight  after  signaling, 
which  has  been  complied  with.  The  one  in  no  sense  in- 
volves the  other/' 

In  DoUon  v.  Dunham  the  plaintiff  alleged  that  he  was 
injured  on  account  of  being  placed  in  a  position  where 
it  was  his  duty  to  prevent  a  belt  from  flying  off  of  a  pul- 
ley, and  he  placed  his  foot  against  it  to  hold  it  on,  and 
was  thrown  back  against  a  running  saw,  whereby  his 
arm  was  cut  off.  A  judgment  for  the  plaintiff  was  re- 
versed, because  the  trial  court  repeatedly  submitted  to 
the  consideration  of  the  jury  the  negligence  of  the  de- 
fendant to  warn  the  plaintiff  or  to  advise  him  what  posi- 
tion to  take.  "There  was,"  said  the  court,  "no  issue  on 
this  subject,  either  in  the  pleadings  or  in  the  evidence; 
and,  although  there  was  testimony  that  the  defendant 
cautioned  the  plaintiff  to  be  careful,  that  issue  was  not 
litigated  by  consent.  These  instructions,  calculated,  as 
they  were,  to  materially  influence  the  jury,  were  there- 
fore gratuitous.  The  defendant  is  for  that  reason  enti- 
tled to  a  new  trial." 
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In  Cincinnati,  L.  d  A.  Elec.  8t.  Ry.  Co.  v.  StaMe,  the 
n^ligence  averred  was  the  disregard  of  an  ordinance  of 
the  city  and  an  excessive  rate  of  speed.  It  was  chained 
that  the  car  was  running  at  a  high  and  dangerous 
rate  of  speed  without  signal  around  a  curve,  whereby 
the  plaintiflP  was  thus  injured.  It  was  said :  "The  court 
refused  to  submit  certain  instructions  to  the  jury,  re- 
quiring it  to  state  in  detail  if  the  motorman  operating 
the  car  failed  to  do  anything  which  he  could  have  done 
under  the  circumstances  to  stop  before  the  collision  oc- 
curred. These  instructions  were  not  directed  to  any  is- 
sue, there  being  no  charge  of  negligence  in  this  respect 
indicated.  Instructions  must  be  directed  to  the  issues 
in  the  cause." 

In  Chicago  Union  Traction  Co.  v.  Orommes,  the  negli- 
gence alleged  in  the  declaration  was  that  the  defendant 
negligently  caused  the  car  to  be  suddenly  and  violently 
started  while  the  plaintiff  was  attempting  to  alight  It 
was  held  that  an  instruction  authorizing  recovery  if  the 
jury  believed  that  the  accident  and  injuries  to  plaintiflP 
were  caused  by  the  carelessness  and  negligence  of  the 
company,  and  if  the  plaintiflf  used  due  care  and  caution 
when  he  alighted  from  the  car,  or  attempted  to  leave  the 
car,  after  it  stopped,  and  that  the  plaintiflf  was  injured 
by  the  car  from  which  he  was  alighting,  was  held  to  be 
erroneous,  as  not  confining  the  jury  to  the  consideration 
of  the  n^ligence  alleged  in  the  declaration.  The  court 
said:  "The  instruction  is  erroneous  in  not  confining 
the  jury  to  consideration  of  the  n^ligence  alleged  in 
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the  declaration — ^that^  while  appellee  was  attempting 
to  alight  from  the  train,  appellant  n^ligently  cansed 
it  to  be  suddenly  and  yiolently  started."  The  instruc- 
tion given  authorized  the  jury  to  consider  other  actd 
of  n^Iigence. 

We  have  thus  gone  through  the  cases  cited,  and  stated 
the  particular  grounds  on  which  the  court's  action  waB 
based,  in  order  that  they  may  be  distinguished  from  the 
present  controversy.  It  is  observed  that,  in  the  cases 
cited,  acts  of  negligence  distinct  and  apart  from  those 
charged  were  sought  to  be  proven,  or  were  proven,  and 
were  sanctioned  by  the  charge  of  the  trial  judge. 

The  present  case  is  different  from  those  cited,  in  the 
fact  that  no  act  different  from  the  one  charged  in  the 
declaration  was  proven,  but  the  evidence  complained 
of  merely  set  forth  the  consequences-^a  natural  se- 
quence of  the  negligent  act.  According  to  this  evidence, 
the  wagon  was  not  overturned  at  once  upon  the  impact 
of  the  car,  but  by  that  impact  the  horse  was  frightened 
and  ran  away,  and  while  thus  pursuing  the  impulse  giv- 
en him  by'the  negligent  act  of  the  defendant  he  careened 
the  wagon  and  injured  the  intestate  of  the  defendant 
in  error.  This  does  not  present  a  case  of  variance.  In 
22  Encyclopedia  of  Pleading  &  Practice  it  is  said: 
"Where  acts  are  alleged  according  to  their  legal  effect, 
proof  of  any  state  of  facts  that  will  constitute  the  legal 
effect  alleged  is  admissible,  and  a  substantial  accordance 
between  the  conclusion  drawn  from  the  facts  proved 
and  the  allegations   is  sufficient,   wheQier  the  action 
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arises  out  of  a  contract  op  out  of  a  torf  Id.,  560-562. 
Some  of  the  illustrations  given  in  the  notes  are  the 
following :  "Where  an  individual  member  of  a  firm  is 
charged  with  a  tort,  and  the  proof  shows  it  to  have  been 
committed  by  the  firm,  its  agents,  or  servants,  there  is 
no  variance."  Stockton  v.  Frey,  4  Gill  (Md.),  406,  45 
Am.  Dec.,  188.  "An  all^ation  that  fraudulent  represen- 
tations were  made  to  the  plaintiffs,  and  proof  that  the 
representations  were  in  fact  made  to  the  plaintiffs^ 
agents,  are  not  materially  variant."  Wolf  v.  Lachmaoh 
(Tex.  Civ.  App.  1892),  20  8.  W.,  867.  "In  Brucker  v. 
Fremont,  6  T.  R.,  659,  the  plaintiff  declared  against  the 
defendant  for  driving  a  cart  and  horse  along  the  high- 
way so  negligently  that  the  cart  was  driven  against  the 
plaintiff's  horse,  whereby  the  plaintiff's  horse  was  in- 
jured. The  proof  showed  that  the  defendant's  servant 
was  driving  tiie  cart  at  the  time  when  the  accident  hap- 
pened, and  the  defendant  himself  was  not  present.  The 
variance  was  held  to  be  immaterial."  In  our  own  case 
of  Com  d  Wife  v.  BrazeltoUy  it  was  held  that  in  an  ac 
tion  of  replevin,  where  the  dex^laration  averred  that  both 
defendants  took  and  detained  the  property,  it  was  sup- 
ported by  proof  that  the  wife  took  and  detained  it 
"For,"  said  the  court,  "the. husband  is  liable  for  the 
wrongful  acts  of  his  wife.  Where  a  husband  brought 
suit  in  his  own  name  upon  a  contract,  proof  of  a  con- 
tract under  which  he  and  his  wife  were  to  work  was  held 
not  to  be  materially  variant"    2  Swan,  273. 

lis  Tenn— ] 
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On  page  656  of  ihe  yoloine  above  referred  to  it  is  said : 
''Where  a  tort  is  averred,  and  the  substance  of  the  al- 
legation is  proved,  a  variance  is  not  material,  if  the  op* 
posite  party  has  not  been  misled.'' 

In  the  notes  the  *  following  illustrations  are  given: 
'*Where  an  injury  is  not  proven  precisely  as  laid,  but  the 
character  of  the  injury  proved  is  the  same  as  that  alleged, 
and  the  allegation  is  sufficient  to  inform  the  defendant 
thereof,  the  variance  is  not  fatal  or  material/'  Joliet  v. 
Johnson,  177  111.,  178,  52  N.  E.,  498.  "Proof  that  the 
plaintiff  was  standing  on  the  step  of  a  train  waiting 
for  the  train  to  stop,  and  was  then  thrown  off  by  a  jerk, 
is  not  materially  variant  from  an  all^^tion  that  the 
train  stopped,  but  that  the  defendants  started  it  with 
a  violent  jerk,  without  giving  a  reasonable  time  to 
alight."  Cincinnati,  etc.,  R.  Co.  v.  Revalee',  17  Ind. 
App.,  657,  46  N.  B.,  352.  "Where  the  declaration  aver- 
red that  a  horse  backed  off  an  embankment  at  a  point 
about  twelve  feet  east  of  the  east  end  of  a  bridge;  where- 
as, the  proofs  showed  that  he  backed  off  at  a  point  about 
eight  feet  east  of  the  approach  to  the  bridge,  the  vari- 
ance was  held  to  be  immaterial."  Rosa  v.  Ionia  Tp., 
104  mch.,  320,  62  N.  W.,  401.  "Where  the  plaintiff  al- 
lied that  his  foot  caught  in  an  angle  called  a  ^frog,' 
formed  by  the  junction  of  a  switch  rail  with  another 
rail,  proof  that  his  foot  caught  at  an  angle  which  was 
not  a  frog  was  held  to  support  the  allegation."  San 
Antonio,  etc.,  R.  Co.  v.  Gillum  (Tex.  Civ.  App.),  30  S. 
W.,  697. 
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In  Texas  d  Pacific  Railway  Co.  v.  Williams,  67  Fed., 
440,  10  0.  0.  A.,  465,  it  appeared  that  the  declaration 
alleged  that,  while  plaintiff  was  riding  on  one  of  the 
regular  passenger  trains  of  the  defendant^  he  was  as- 
saulted and  beaten  and  kicked  from  the  train  by  the 
company's  conductor  in  charge.  The  testimony  showed 
that,  after  a  violent  altercation  between  the  conductor 
and  the  plaintiff,  the  conductor  drew  a  knife  from  his 
pocket  and  threatened  to  cut  the  plaintiff's  throat,  and 
thereupon  the  plaintiff  rushed  through  the  door,  out 
upon  the  platform,  and  jumped  from  the  moving  train. 
Speaking  to  this  matter  the  court  said :  ^'In  instructing 
the  jury  that,  if  they  found  that  the  conductor  alarmed 
the  plaintiff  to  such  an  extent  that  he  jumped  off  the 
car,  they  should  find  for  the  plaintiff,  although  the  al- 
l^ations  of  the  petition  were  that  he  was  knocked  and 
kicked  from  the  train,  we  consider  that  the  judge  charged 
upon  the  evidence  before  him,  and  that  the  variance 
between  allegata  and  probata  was  immaterial.  It  was 
not  such  as  could  mislead  or  surprise  the  adverse  party. 
McClelland  v.  Smith,  3  Tex.,  210;  May  v.  Pollard,  28 
Tex.,  677;  Wieshusch  v.  Taylor,  64  Tex.,  53.  Forcing 
the  plaintiff  off  the  train  in  a  wrongful  manner  was  the 
gravamen  of  the  complaint,  and  whether  it  was  done 
with  the  hand,  the  foot,  or  threats  of  bodily  injury,  the 
effect  was  the  same." 

So,  in  the  present  case,  the  gravamen  of  the  declara- 
tion is  that  intestate  of  the  defendant  in  error  was 
thrown  to  the  ground  by  the  wrongful  act  of  the  plaintiff 
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in  error  in  running  its  car  negligently  against  the  wagon 
of  the  intestate  It  is  Immaterial  whether  the  negli- 
gent act  resulted  in  the  instant  overthrow  of  the  wagon, 
or  whether  the  result  did  not  take  effect  until  a  few  sec- 
onds thereafter,  through  the  action  of  the  horse,  which 
was  caused  to  run  away  by  the  stroke  given  to  the  wagon. 
In  either  event,  the  negligent  stroke  of  the  car  ui>on 
the  wagon  was  the  proximate  cause  of  the  injury;  no 
intervening,  independent  agency  being  shown. 

We  are  of  opinion,  therefore,  that  the  first  conten- 
tion of  the  plaintiff  in  error  must  be  disallowed. 

The  second  contention  is  that  the  verdict  of  Uie  jury 
is  excessive,  evincing  passion,  prejudice,  or  caprice. 

In  discussing  this  part  of  the  case,  counsel  for  plain- 
tiff in  error  very  earnestly  complained  of  the  action  of 
the  circuit  judge  in  admitting  as  evidence  the  mortality 
tables  to  the  jury.  Counsel  concedes,  of  course,  that  it  is 
proper  to  admit  these  tables  ordinarily,  but  insists  that 
the  physical  condition  of  the  decedent  was  so  bad  that 
these  tables  could  throw  no  light  upon  the  controvensy, 
since  he  could  have  no  expectancy  within  the  purview 
of  the  rule  of  law  which  justifies  the  introduction  of  such 
tables.  We  need  only  say  upon  this  subject  liiat  there 
was  evidence  to  the  effect  that  the  deceased  was  in  a  very 
advanced  state  of  dropsy,  and  there  was  evidence  to  the 
contrary.  Of  course,  in  this  state  of  the  case,  no  such 
question  could  arise  as  that  suggested  by  the  counsel. 
However,  the  circuit  judge  fully  instructed  the  jury  on 
the  application  of  the  tables,  on  the  theory  of  the  plain- 
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tiff  in  error  as  to  the  state  of  the  health  of  the  decedent 
Upon  this  subject  the  circuit  judge  said  to  the  jury: 
''In  considering  ihe  mortality  tables,  showing  the  life 
expectancy  of  the  deceased,  you  are  not  entitled  to  ac- 
cept the  said  mortality  tables  as  establishing  the  life 
expectancy  of  the  deceased.  You  are  not  entitled  to  take 
said  mortality  tables  as  establishing  the  deceased's  life 
expectancy.  The  duration  of  human  life  is  at  most  prob- 
lematical, and  if,  from  the  evidence^  you  find  that  the 
deceased  was  a  man  in  the  last  stages  of  dropsy,  if  he 
was  in  a  debilitated  and  low  state  of  health,  if  he  was 
not  a  normally  healthy  man,  then  the  peculiar  condition 
of  the  health  of  the  deceased  would  prevent  the  life  ex- 
pectancy, as  shown  by  the  mortality  tables,  from  haying 
any  application  whatever.  Therefore,  if  you  find  that 
the  deceased  was  in  a  dropsical  condition,  and  was  in 
a  low  and  debilitated  physical  condition,  it  is  your  duty 
to,  from  the  evidence^  estimate  with  as  much  certainty 
as  possible  what,  in  your  opinion,  would  have  been  his 
reasonable  life  expectancy,  and  you  are  to  base  the  as- 
sessment of  damages,  should  you  find  in  favor  of  the 
plaintiff,  on  the  earning  capacity  and  habits  of  the  de- 
ceased, with  particular  reference  to  his  life  exi)ectancy, 
taking  into  consideration  his  condition  of  health,  and  to 
the  exclusion  of  any  life  exi>ectancy,  as  shown  by  the 
mortality  tables.'' 

Without  passing  upon  the  correctness  of  these  instruc- 
tions, we  think  without  doubt  counsel  for  plaintiff  in 
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error  can  haye  no  reaisonable  ground  of  objection  to 
thetn. 

Now,  passing  to  the  direct  consideration  of  the  ques- 
tion whether  the  verdict  is  excessive. 

We  have  very  carefully  read  and  re-read  the  evidence 
bearing  ui)on  this  subject^  and  have  carefully  weighed 
it  From  this  examination  we  cannot  feel  otherwise 
than  fully  satisfied  that  the  deceased  was  in  a  very  low 
state  of  health. 

Mr.  McCauley,  a  wholly  disinterested  witness,  says 
that  the  deceased  told  him  that  he  was  not  able  to  do  a 
day^s  work,  and  had  quit  his  job  two  or  three  months 
before  the  accident.  The  witness  also  says  that  *Tie  was 
swollen  up  pretty  badly  sometimes."  Another  witness 
says  that  his  feet  were  swollen.  Dr.  Haynes,  who  saw 
him  before  he  was  injured,  says  that  he  gave  the  appear- 
ance of  a  man  suffering  from  dropsy.  Dr.  McGhee,  who 
examined  him  after  he  was  injured,  and  who  is  likewise 
a  disinterested  witness  savs:  "His  abdomen  was  dis- 
tended,  very  much  like  a  man  with  a  large  quantity  of 
fluid ;  that  was  caused  bv  fluid  in  the  abdominal  cavitv 
commonly  spoken  of  as  dropsy.  The  legs  were  swollen 
due  to  the  same  condition — dropsy.''  He  made  further 
examination,  which  convinced  him  that  the  decedent 
was  afflicted  with  dropsy  before  he  was  injured,  and  he 
says  that  the  reasonable  life  expectancy  for  him  would 
have  been  six  months. 

The  defendant  in  error  in  her  testimony  admits  that 
her  husband  was  not  strong,  but  says  he  was   not  af- 


10  Gates]  APRIL  TERM,  1907.  599 


Railroad  t.  Beny. 


flicted  with  dropsy,  and  that  he  was  able  to  do  his  work, 
and  was  earning  sixty  or  seventy  dollars  a  month. 

Another  witness  testifies  that  he  was  not  strong,  but , 
he  did  not  have  dropsy.  However,  when  we  consider 
the  medical  evidence  and  the  unmistakable  sign  given 
by  the  swelling  of  the  body  and  limbs,  as  interpreted 
bv  the  medical  men,  we  cannot  have  anv  doubt  that  he 
was  really  suffering  from  dropsy,  which  the  physicians 
say  is  not  in  itself  a  disease,  but  is  the  effect  of  disease, 
which  may  result  from  heart,  disease,  Bright's  disease, 
or  from  what  is  called  a  *Tiob-nail  liver'' — ^the  liver  of  a 
person  who  drinks  too  much— or  it  may  result  from  a 
long  spell  of  fever. 

In  view  of  this  evidence,  and  of  the  special  circum- 
stances attending  the  accident,  showing  an  absence  of 
wantonness  on  the  part  of  the  company's  servants,  and 
at  most  a  miscalculation  as  to  the  amount  of  reduction 
required  in  the  speed  of  the  car  which  the  motorman 
was  slowing  down  at  the  time,  and  after  making  due 
allowance  for  the  nature  of  the  injuries  received,  and 
after  considering  that  the  deceased  never  recovered  his 
senses,  and  hence  did  not  consciously  suflfer,  and  that, 
whatever  his  earning  power  may  have  been,  his  life,  in 
all  human  probability,  could  have  lasted,  at  most,  but  a 
very  few  years,  with  earning  power  constantly  decreas- 
ing, and  probably  soon  ceasing  altogether,  with  the  pro- 
gress of  the  disease,  we  think  that  half  of  the  amount  al- 
lowed by  the  jury  would  have  been  ample.  The  defendant 
in  error  is  therefore  given  the  option  of  remitting  one- 
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half  of  the  verdict  If  this  option  is  exerciaed,  the  judg- 
ment will  be  affirmed  for  the  residue ;  otherwifle^  the  judg- 
ment will  be  reyersed,  and  the  cause  remanded  for  a 
new  triaL 
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Mbmphis  Street  BAn^wAT  Company  v.  J.  F.  Bob. 
(Jackson.    April  Tenn,  1907.) 

1.  OOVTBIBUTOBY  HBOLIOBHOB.  Predudes  recovery  for  per- 
■onal  injaries  notwithstanding  negligence  of  street  car  motor- 
man,  when. 

In  an  action  against  a  street  railway  company  for  personal  Injur- 
ies sustained  by  plaintift  in  a  collision  of  one  of  defendant's 
cars  with  his  wagon,  the  plaintift  is  precluded  by  his  contribu- 
tory negligence,  from  recovering,  notwithstanding  the  negli- 
gence of  the  motorman  of  the  car,  in  the  absence  of  reckless- 
ness or  wantonness  on  the  part  of  the  motorman,  wh^e  the 
accident  occurred  while  the  plaintiff  was  driving  along  the 
street  car  track  when  one  could  not  see  more  than  30  or  40 
feet  ahead  because  of  the  darkness  and  dust,  and  when  he 
could  have  driven  on  the  side  of  the  street,  and  remained  out 
of  danger.    (Po9t,  pp.  603-615.) 

Cases  cited  and  approved:  Whirley  v.  Whiteman,  1  Head,  619; 
Railroad  r.  Hull,  88  Tenn.,  86;  Railroad  v.  Pugh,  97  Tenn.,  627; 
Railroad  v.  Norman,  108  Tenn.,  824';  Railroad  v.  WiUiford,  115 
Tenn.,  108;  Railroad  v.  Hayes,  117  Tenn.,  680,  693-696;  and 
numerous  cases  from  other  States  cited  in  the  opinion,  on 
pages  609-614. 

2.  ATTOBHET  AND  OLXBITT.  OUent's  ratification  of  his  attor- 
ney's nnauthorixed  settlement,  by  procuring  indictment, 
estops  him  to  sue  again,  when. 

The  plaintiff  in  an  action  for  personal  injuries  is  precluded  from 
recovering,  by  his  ratification  of  an  unauthorized  settiement 
effected  by  his  attorneys  in  a  previous  action  for  the  same 
cause  by  means  of  a  forged  power  of  attorney  operating  to  de- 
ceive and  mislead  the  defendant,  where  the  plaintiff  caused 
his  said  attorneys  to  be  indicted  for  embezzlement  and  fraud- 


602  TENNESSEE  BEPOBTS.       [118  Tenn. 


Eallroad  ▼.  Hoe. 


ulent  breach  of  trust  for  the  purpose  of  compelling  them  to  pay 
over  to  him  the  money  obtained  from  the  defendant  by  them,  or 
sufTer  the  penalty  for  the  crime,  the  indictment  charging  that 
the  accused  attoraeys  had  obtained  the  money  In  full  satisfao 
tion  of  the  suit,  and  that  it  was  the  property  of  the  prosecutor, 
the  said  plaintiff  and  client.    {Post,  pp.  615-626.) 

Gases  cited  and  approved:  KnuckoUs  v.  Lea,  10  Humph.,  677 
Williams  v.  Storm,  6  Cold.,  203;  Port  v.  Coker,  11  Heisk.,  679 
Gilbert  y.  Hunnewell,  12  Heisk.,  289;  Gracy  ▼.  Potts,  4  Bax.,  496 
Walker  y.  Walker^  7  Bax.,  260;  Hart  y.  Dickson,  6  Lea.,  336 
Hook  Y.  Donaldson,  9  Lea,  66;  Winham  y.  Crutcher,  10  Lea, 
626;  Woodfolk  v.  Marley,  98  Tenn.,  467. 

Cases  cited  and  distinguished:    Cherry  y:  Newscmie,  8  Yerg.,  369; 
Scott  Y.  Johnson,  6  Heisk.,  632. 

8.  VESDICTS.  RoYersal  and  dismissal  for  erroneous  refusal  to 
giYe  peremptory  instructions. 
On  both  grounds  stated  in  the  first  and  second  headnotes,  the 
defendant  was  entitled  to  peremptory  instructions  in  its 
faYor,  and  for  failure  to  glYe  such  instructions  asked  for,  the 
judgment  is  rcYersed,  and  the  action  is  dismissed.  IPost,  pp, 
603-627,  but  especially,  603,  616,  626,  627.) 


FROM  SHBLBT. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judge. 

Caruthebs  Ewing^  for  Railway, 

Bell,  Terby^  Anderson  &  Bell  and  J.  J.  Du  Boss, 
fop  Roe. 
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Mb.  Chief  Justice  Beard  delivered  the  opinioH  of 
the  Court. 

In  this  canse  the  defendant  in  error  in  the  conrt  below 
obtained  a  verdict  (upon  which  judgment  was  pro- 
nounced) for  f 4,000  as  damages  for  personal  injuries 
sustained  by  him,  the  result  of  alleged  negligence  on  the 
part  of  the  street  railway  company. 

On  this  appeal  it  is  assigned  for  error  that  the  trial 
judge  declined  to  grant  a  peremptory  instruction  to  find 
for  the  defendant  below,  the  present  plaintiflF  in  error. 
This  assignment  is  placed  on  two  grounds^  the  first  of 
which  is  that  the  record  shows,  as  is  claimed  by  uncon- 
troverted  testimony,  negligence  on  the  part  of  the  plain- 
tiff below  proximately  contributing  to  the  injury  of 
which  he  complains ;  and  this,  it  is  insisted,  as  a  matter 
of  law,  should  have  defeated  his  action. 

Boe,  the  defendant  in  error,  "after  dark^'  was  driving 
on  North  Second  street,  in  Memphis,  when  a  car  of  the 
street  railway  company  collided  with  his  wagon,  over- 
turning it^  and  seriously  injuring  him. 

On  this  street  there  was  a  single  street  car  track  (of 
which,  and  of  its  use  for  the  passage  of  cars,  he  had  full 
knowledge),  and  he  was  driving  with  two  of  the  wheels 
of  his  wagon  inside  the  rails  forming  this  track.  This 
"street  was  dry  and  dusty,''  and  the  darkness  incident 
to  the  hour  at  which  the  accident  occurred  was  in- 
creased by  the  fact  that  much  dust  was  raised  by  wag- 
ons which  were  passing  at  that  time.  In  answer  to  the 
question,  "How  much  dust  was  there?'*    Roe,  when  on 
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the  witness  standi  answered^  ^^ell,  it  was  about  as  dus- 
ty as  it  gets  to  be.*'  That  the  atmosphere  was  full  of 
dust  is  abundantly  shown  in  other  parts  of  the  record. 
The  motorman,  one  Clark,  who  drove  the  car  which 
struck  the  wagon  of  Roe,  and  who  was  examined  as  his 
witness,  says  it  was  very  dark — in  fact  "so  dusty  and 
dark  that  you  could  not  see  thirty  or  forty  feet  in  front 
of  you.**  A  son  of  the  defendant  in  error,  who  was  driv- 
ing a  wagon  immediately  in  the  rear  of  that  in  which 
his  father  was  riding,  testified  that  the  darkness  of  the 
night  and  high  dust  interfered  "with  any  view  except 
a  short  view.**  Again  he  says^  "It  was  very  dark  ;**  and 
on  cross-examination  he  stated  that  "the  dust  and  dark- 
ness made  it  almost  impossible  to  see.** 

On  this  occasion,  while  driving  in  the  manner  and 
under  the  conditions  described,  the  defendant  in  error 
saw  a  short  distance  in  front,  coming  down  upon  him, 
a  street  car,  and  at  once  he  began  to  turn  out  from  the 
track  to  avoid  the  accident  He  succeeded  in  getting 
his  horses  and  the  fore  left  wheel  of  his  wagon  outside, 
but  before  the  hind  wheel  was  placed  beyond  the  rail 
the  collision  occurred  and  the  injury  was  done. 

Clark,  the  motorman,  says  he  saw  Roe  when  he  was 
thirty  or  forty  feet  away,  that  he  was  keeping  a  lookout, 
that  the  dust  and  darkness  kept  him  from  seeing  him 
(Roe)  earlier,  and  that  when  he  saw  Roe  he  (Clark) 
did  everything  in  his  power  to  stop  the  car,  and  "did  not 
go  over  twenty  feet,**  as, he  thought,  after  the  collision. 

As  has  been  stated,  there  was  but  a  single  track  on  this 
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street  The  street  ran  north  and  south.  The  railway 
track  was  toward  the  east  side  of  the  street,  rather  than 
in  the  center,  and  while  the  driveway  generally  used  wa» 
on  the  west  side  of  the  track,  yet  there  was  room  enough 
between  the  east  rail  of  the  track  and  the  curb  of  the 
street  for  a  wagon  and  team.  On  the  evening  of  this  ac^ 
cident  a  number  of  wagons  were  being  driven  from 
the  north  in  the  direction  of  the  city  along  this  western 
driveway,  which  was  not  wide  enough  to  permit  two  wag- 
ons to  pass  abreast  According  to  the  testimony  of  the 
defendant  in  error,  when  meeting  wagons  at  the  point 
of  the  accident,  "you  have  to  get  on  the  track  to  let  them 
pass  if  you  are  going  out  f  and  in  the  brief  of  the  counsel 
for  defendant  in  error  this  is  suggested  as  an  excuse 
for  his  being  in  the  position  he  was  when  struck  by  the 
railway  car.  While  it  is  true  that  this  driveway  west 
of  the  track  was  too  narrow  to  be  used  at  the  same  time 
by  south  and  north  bound  wagons,  yet,  as  there  was  a 
driveway  on  the  east  side  of  the  railway  track,  no  answer 
is  furnished  by  the  record  why  Roe  did  not  use  this  lat- 
ter driveway  altogether,  or,  starting  on  the  west  side,  did 
not,  in  avoiding  the  wagons  referred  to,  turn  at  once 
into  it.  His  son,  who  was  in  a  wagon  behind  the  father 
on  the  western  driveway,  says  that  "to  let  the  wagons 
pass  he  drew  over  to  the  east  side  of  the  street^'  He 
escaped  injury.  Instead  of  pursuing  this  course,  the  fa- 
ther, at  a  time  when  clouds  of  dust  intensified  the  dark- 
ness of  the  night  in  obscuring  objects  a  short  distance 
away,  dr<>ve,  according  to  his  statement,  from  six^  to 
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ninety  feet  with  his  two  left  wheels  inside  the  rails  of 
the  track  of  the  plaintiff  in  error. 

Taking  these  nndispnted  facts,  we  think  it  clear  that 
the  defendant  in  error  showed  a  lack  of  ordinary  care 
in  preventing  an  injury  to  himself  and  his  proi)er1y.  A 
street  railway  track  is  at  all  times  an  admonition  to 
caution ;  hut  under  the  conditions  described  that  track, 
we  think,  was  a  warning  of  danger.  The  vision  of  the 
defendant  in  error  was  seriously  affected  by  these  con- 
ditions, but  not  more  so  than  that  of  the  motorman  in 
charge  of  the  car.  To  be  on  the  track,  even  in  crossing, 
was  perilous.  The  peril  was  increased  every  moment 
that  the  defendant  in  error  remained  or  drove  upon  it 
No  one  of  ordinary  discretion  could  do  otherwise  than 
understand  thi&  Instead  of  extenuating  the  negligence 
of  the  driver  of  this  wagon,  these  conditions  added  to  it 
It  is  true  he  had  the  right  to  use  the  street,  and  to  travel, 
if  he  saw  proper,  on  this  railroad  track ;  but  in  exercis- 
ing this  latter  right  on  this  occasion  he  was,  in  fact,  -tak- 
ing his  personal  safety,  if  not  his  life,  in  his  hands. 
From  this,  as  we  think,  needless  exposure  came,  in  part, 
at  least,  the  collision  which  resulted  in  the  serious  physi- 
cal injury  sustained  by  him. 

But  the  argument  is  that  the  man  whose  car  ran  him 
down  was  inexcusably  negligent,  and  his  (Roe's)  want 
of  prudence  in  driving  along  the  track  of  the  railroad, 
contributing  though  it  may  have  done  to  the  accident, 
is  not  to  be  taken  as  a  bar  to  this  action.  This  motorman 
was  discharged  a  few  months  thereafter  from  its  ser- 
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vice  by  the  railway  company,  and,  patting  himself  then 
in  i>ersonal  ccnnmanication  with  defendant  in  error, 
he  became  a  witness  for  him  on  the  trial  of  the  cause. 
While  in  his  testimony  there  was  a  shameless  confession 
of  former  nntrne  statements  made  by  him  to  the  com- 
pany as  to  this  accident,  yet  the  credit  must  be  given 
to  it  in  this  court  which  was  evidently  accorded  by  the 
jury,  who  saw  him  and  heard  all  of  his  statements  with 
r^ard  to  this  matter.  While  in  his  written  report  of 
this  accident  to  the  company,  made  immediately  after 
the  occurrence,  he  stated  that  his  car  was  running  at 
the  time  at  the  rate  of  eight  or  nine  miles  an  hour,  yet 
he  testified  its  real  rate  of  speed  was  thirty  miles  an 
hour.  He  further  stated,  at  the  place  of  the  collision, 
that  he  could  see  only  twenty  or  thirty  feet  ahead  of  him, 
but  added  that  when  he  saw  Roe  the  latter  was  thirty  or 
forty  feet  distant.  He  also  testified  that  on  seeing  Boe 
he  immediately  "cut  the  current  oflP  and  ap- 
plied the  braka"  On  cross-examination,  after  stat- 
ing that  he  was  keeping  a  lookout  down  the  track, 
he  waB  asked  this  question:  "Was  there  any- 
thing to  keep  you  from  seeing  him  before  you  got  within 
thirty  or  forty  feet  of  him?'^  To  which  he  made  the  fol- 
lowing answer:  "Well,  it  was  just  like  a  dark  night, 
and  I  could  not  see  any  more  than  I  did.  It  was  dark, 
and  I  couldn't  see  him  until  I  got  within  the  distance 
that  I  told  you,  and  as  soon  as  I  saw  him  I  stopped  the 
car  as  quick  as  I  possibly  could.'*  To  this  he  added,  in 
answer  to  a  succeeding  question,  that  "he  did   every- 
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thing  in  his  power  to  stop  the  car/'  It  is  tnie^  he  says, 
that  at  the  time  of  this  accident  he  had  been  in  service 
as  a  motorman  only  a  week,  and  that,  with  the  additional 
experience  he  afterwards  obtained,  he  learned,  that  the 
quickest  and  best  way  for  him  to  have  stopped  the  car 
was  to  have  reversed  it  It  would  seem,  however,  if  it 
be  true,  as  was  testified  to  by  him,  that,  though  running 
at  a  rate  of  thirty  miles  an  hour,  he  stopped  his  car  in 
about  twenty  feet  from  the  place  of  the  collision,  it  would 
have  been  difficult  for  him  to  have  adopted  any  other 
mode  which  would  have  secured  on  earlier  stop.  Giving 
full  force,  however,  to  his  testimony  as  to  the  mode  he 
did  not  adopt  being  better  than  that  which  he  did,  yet 
nowhere  is  it  intimated  by  him  that  if  he  had  reversed 
his  car,  instead  of  cutting  oflF  the  current  and  apply- 
ing the  brakes,  the  accident  could  have  been  avoided. 

Conceding  whatever  might  be  claimed  as  to  rawness 
and  want  of  experience  of  the  motorman,  with  unskil- 
fulness  in  the  resi>ect  indicated,  and  that  he  was  running 
his  car  at  the  time  at  the  rate  of  speed  claimed  by  him, 
yet^  after  all,  we  have  left,  apparent  from  this  record, 
as  we  think,  a  case  of  mutual  fault  bringing  about  this 
accident. 

We  do  not  doubt,  from  the  facts  already  stated,  that  in 
the  conduct  of  the  defendant  in  error  there  was  want  of 
ordinary  care,  and  that  this  lack  contributed  to  this  ac- 
cident, whatever  may  be  said  with  regard  to  the  want 
of  care  upon  the  part  of  the  motorman  in  charge  of  the 
car. 
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The  duty  to  nse  ordinary  care  to  avoid  receiving  an 
injnry  is  the  complement  of  that  to  avoid  inflicting  an 
injury,  and  these  correlative  duties  are  imposed  on  all 
persons  "exercising  independent  rights."  Pierce  on 
Railroads,  323.  So  it  is  that  in  every  case  where  both 
plaintiff  and  defendant  have  failed  in  this  duty,  and 
such  failure  concurs  in  producing  the  injury,  there  can 
be  no  recovery.  As  is  said  by  Judge  Cooley  in  his  work 
on  Torts  (page  674) :  "If  the  plaintiff  or  party  injured, 
by  the  exercise  of  ordinary  care  under  the  circumstances, 
might  have  avoided  the  consequences  of  defendant's  n^- 
ligence,  but  did  not,  the  case  is  one  of  mutual  fault,  and 
the  law  will  neither  cast  all  the  consequences  upon  the 
defendant,  nor  will  it  attempt  any  apportionment  there- 
of." 

It  is  in  view  of  this  principle  that  the  courts  have 
defined  contributory  negligence  to  be  "a  want  of  ordi- 
nary care  upon  the  part  of  ttie  person  injured  by  the 
actionable  negligence  of  another,  combining  and  concur- 
ring with  that  negligence  and  contributing  to  the  injury 
as  a  proximate  cause  thereof,  without  which  the  injury 
would  not  have  occurred.  Montgomery,  etc.,  Light  Co. 
V.  Montgomery  R.  R.  Co.,  86  Ala.,  372,  50  South.,  735; 
Moakler  v.  Willamette,  etc.,  R.  R.,  18  Or.,  189,  22  Pac, 
948,  6  L.  R.  A.,  656,  17  Am.  St.  Rep.,  717;  Woodell  v. 
West  Va.  Improvement  Co.,  38  W.  Va.,  40, 17  S.  E.,  386. 

In  Penn.  R.  Co.  v.  Aspelly  23  Pa.,  147,  62  Am.  Dec, 
323,  it  is  said :   "It  has  been  a  rule  of  law  from  time  im- 
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memorial,  and  Ib  not  likely  to  be  changed  in  all  time  to 
come,  that  there  can  be  no  recovery  for  an  injury  caused 
by  the  mutual  default  of  both  partiea.  When  it  can  be 
shown  that  it  would  not  have  hapi>enedy  except  for  tiie 
culpable  negligence  of  the  party  injured,  concurring 
with  that  of  the  other  party,  no  action  can  be  maintain' 
ed,'' 

In  Murphy  v.  J)eane,  101  Mass.,  455,  3  Am.  Rep.,  890, 
it  is  said:  ^^ Whenever  there  is  negligence  on  the  part 
of  the  plaintiff  contributing  directly,  or  as  a  proximate 
cause,  to  the  occurrence  from  which  the  injury  arises, 
such  n^Iigence  will  prevent  the  plaintiff  from  recov- 
ery.'^ 

In  Chaptiuxn  v.  New  Ha/oen  R.  R.  Oo.y  19  N.  T.,  841, 
75  Am.  Dec.,  344,  it  is  said:  "The  general  rule  is  that 
one  who  receives  an  injury  from  the  negligence  of  anoth- 
er may  maintain  an  action  for  his  damages.  Upon  thits 
rule  a  natural  and  reasonable  exception  has  been  in- 
grafted— that,  if  an  injured  party  by  his  own  negligence 
has  contributed  t%  the  injuries,  he  cannot  maintain  an 
action.^* 

Citations  supporting  this  rule  might  be  indefinitely 
multiplied.  The  reason  of  the  rule  is  that  a  party  ought 
not  to  be  compensated  at  the  expense  of  another  for  an 
injury  to  which  his  own  n^ligence  in  part  has  contribu- 
ted. In  such  case  the  law  will  not  tolerate  a  recovery, 
because  it  would  be  impracticable  to  determine  how 
much  of  the  damage  suffered  was  attributed  to  the  plain- 
tiff's own  n^lect,  and  how  much  to  that  of  the  defend- 
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ant.  As  is  said  in  Little  Schuylkill  Niwigatiofi  B.,  eto., 
Co.  V.  Norton,  24  Pa.,  469,  64  Am.  Dec.,  672 :  "The  law 
has  no  scales  to  determine  in  such  case  whose  wrongdo- 
ing weighed  most  in  the  compound  that  occasioned  the 
mischief.**     * 

But  this  principle  has  been  recognized,  and  has  been 
often  stated  and  applied  by  this  court  in  actions  of  tort 
In  Whirley  v.  Whitemon,  1  Head,  619,  it  was  said  "that 
if  a  party  by  his  own  gross  negligence  brings  an  injury 
upon  himself,  or  contributes  to  such  injury,  he  cannot 
recover;  for,  if  by  ordinary  care  and  prudence  he  might 
have  avoided  it,  he  must  be  r^g^ded  as  the  author  of 
his  own  misfortune.    .    .    .** 

In  Railroad  v.  Pugh,  97  Tenn.,  627,  87  S.  W.,  555,  this 
was  said :  "The  rule  at  common  law  and  in  this  State 
still  is  that  any  contribution  to  any  injury  which  direct- 
ly produced  it  would  bar  the  action  in  any  case  where 
statutory  provisions  to  the  contrary  do  not  apply.  .  .  ." 
To  like  effect  are  Baihoay  Co.  v.  Hull,  88  Tenn.,  85, 
12  S.  W.,  410 ;  Nashville,  etc.,  RailiJCHiy  Co.  v.  Norman, 
108  Tenn.,  324,  67  S.  W.,  479 ;  Railroad  v.  Williford, 
115  Tenn.,  108,  88  S.  W.,  178;  and  especially  the  later 
case  of  N.,  C.  d  St  L.  R.  R.  v.  Hayes,  117  Tenn.,  680, 
693-696,  99  8.  W.,  362. 

This  rule  is  entirely  consistent  with  that  other,  under 
which  a  party  will  not  be  "excused  from  liability  for 
an  injury  which  he  inflicts  on  another  on  the  ground 
of  the  earlier  negligence  of  the  latter,  wh«i,  aware  of  the 
latter's  exposure  to  peril,  he  omits  ordinary  and  reason- 
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able  care  to  avoid  the  injury.  When  the  observance  of 
this  care  would  have  prevented  the  hurt,  failure  in  that 
r^ard  is  actionable  wrong.  It  is  so,  not  only  because 
such  negligence  is  the  proximate  occasion  to  the  injury, 
but  for  the  stronger  reason  that  it  indicates  wantonness, 
and  for  this  the  law  aflfords  no  excuse.'*  Railroad  v. 
Wittiford^  supra;  Whirley  v.  Whiteman^  supra.  In  the 
first  one  of  the  cases  last  cited  this  court  quoted  with  ap- 
proval from  an  opinion  of  the  supreme  court  of  Alabama 
in  Ga.  Pacific  R.  Co.  v.  Lee,  9  South.,  233,  92  Ala.,  270, 
as  to  the  failure  of  a  defendant  to  make  an  effort  to  avoid 
an  injury  which  he  sees  is  imminent  to  the  party  who 
has  been  guilty  of  some  n^ligence  in  placing  himself  in 
a  perilous  position,  as  follows:  "Such  failure,  with 
such  knowledge  of  the  situation  and  the  probable  conse- 
quences, and  omission  to  act  upon  the  dictates  of  pru- 
dence and  diligence  to  the  end  of  neutralizing  plaintiflPs 
fault  and  avoiding  disaster,  notwithstanding  his  lack 
of  care,  is,  strictly  speaking,  not  negligence  at  all;  but 
it  is  more  than  any  degree  of  negligence,  inattention, 
or  inadvertence.  It  is  that  recklessness  or  wantonness, 
or  worse,  which  implies  willingness  to  inflict  the  impend- 
ing injury,  or  willfulness  in  pursuing  a  course  of  con- 
duct which  will  naturally  or  probably  result  in  disaster, 
or  an  intent  to  i)erpetrate  a  wrong.'' 

Judge  Oooley,  in  the  work  already  referred  to,  at  page 
674,  on  this  point  says :  "Where  the  conduct  of  the  de- 
fendant is  wanton  and  willful,  or  where  it  indicates  that 
degree  of  indifference  to  the  rights  of  others  which  may 
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justly  be  characterized  as  recklessness,  the  doctrine  of 
contributory  n^ligence  has  no  place  whatever,  and  the 
defendant  is  responsible  for  the  injury  he  inflicts,  irres- 
pective of  the  fault  which  placed  the  plaintiff  in  the  way 
of  injury.  The  fact  that  one  has  put  himself  in  a  place 
of  danjjer  is  never  an  excuse  for  another  purposely  or 
recklessly  injuring  hiin.  Even  the  criminal  is  not  out  of 
the  protection  of  the  law,  and  is  not  to  be  struck  down 
with  impunity  by  persons.  If,  therefore,  the  defendant 
discovered  the  negligence  of  the  plaintiff  in  time  by  the 
use  of  ordinary  care  to  prevent  the  injury,  and  did  not 
make  use  of  such  care  for  the  purpose,  he  is  justly  charge- 
able with  reckless  injury,  and  cannot  rely  upon  the  neg- 
ligence of  the  plaintiff  as  a  protestation." 

This  distinction  between  mere  negligence  on  the  one 
hand,  and  wantonness  and  recklessness  on  the  other, 
is  illustrated  in  manv  well-considered  cases. 

In  Cleveland^  etc.,  B.  R.  Co.  v;  Miller,  149  Ind.,  490, 
49  N.  E.,  445,  it  is  said :  "N^ligence  arises  from  inat- 
tention, thoughtlessness,  while  willfulness  cannot  exist 
without  purpose  or  design ;  .  .  .  and  when  willfulness 
is  the  essential  in  the  act  or  conduct  charged  to  the  par- 
ty with  a  wrong,  the  case  ceases  to  be  one  of  negligence. 
Willfulness  and  negligence  are  the  opposite  of  each  oth- 
er ;  the  former  signifying  the  presence  of  intention,  and^ 
the  latter  its  absence."  The  same  court  in  Louisville, 
X.  H.  d  Chicago  R.  R,  Co.  v.  Bryan,  107  Ind.,  51,  7  N. 
E.,  807,  speaking  to  the  same  subject  says:  "To  con- 
stitute a  willful  injury,  the  act  which  produced  it  must 
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have  been  intentional,  or  must  have  been  done  under  such 
circumstances  as  evinced  a  reckless  disregard  for  the 
safety  of  others  and  a  willingness  to  inflict  the  injury 
complained  of.  It  involves  conduct  which  is  quasi  crim- 
inal.   .    .     » 

To  the  same  eflfect  are  Decker  v.  McSorley,  116  Wis., 
643,  93  N.  W.,  808;  Parker,  Adm'r,  v.  Penn.  Co.,  134 
Ind.,  673,  34  N.  E.,  504,  23  L.  R.  A.,  552;  Highland  Ave. 
d  Belt  Ry.  Co.  v.  Wirm,  93  Ala.,  306,  9  South.,  509;  L. 
d  N.  R.  R.  Co.  V.  Johnson,  79  Ala.,  436 ;  Wahash  Rail- 
road V.  ffpecr,  156  Til.,  244,  40  N.  E.,  835;  Menger  v. 
Laur,  55  N.  J.  T^w,  205,  26  Atl.,  180,  20  L.  R.  A.,  61 ; 
and  Railroad  v.  Williford,  supra. 

In  the  present  case  we  find  plaintiff  clearly  guilty  of 
a  want  of  ordinary  care  proximately  contributing  to  hic» 
injury — that  is,  of  n^ligence  in  driving  upon  and  along 
the  railroad  track  under  the  conditions  indicated;  and 
whatever  the  negligence  of  the  railroad  company  may 
have  been  in  running  its  cars  at  the  rate  of  speed  testi- 
fied to,  or  in  having  upon  that  car  a  motorman  of  limited 
experience,  yet  we  do  not  discover  any  indication  of  wan- 
tonness which  implied  willingness  upon  the  part  of  the 
company  to  inflict  the  injury  complained  of,  or  of  that 
degree  of  indifference  to  the  rights  of  defendant  in  error 
as  to  be  justly  characterized  as  recklessness.  To  the 
contrary,  the  motorman,  though  a  witness  for  the  plain- 
tiff below,  and  hostile  to  the  railroad  company,  stated 
that  it  was  impossible,  on  account  of  the  darkness  of  the 
nighty  intensified  by  the  dust^  to  see  him  (Roe)  until 
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within  a  short  distance  of  him,  and  when  he  discovered 
the  latter's  perilous  i>osition,  he  did  everything  possible 
to  prevent  a  collision. 

The  other  ground  upon  which  it  is  insisted  that  the 
trial  judge  was  in  error  in  refusing  to  give  a  peremptory 
instruction  is  that  prior  to  the  institution  of  the  present 
suit  the  defendant  in  error  had  ratified  a  settlement  of 
this  claim  made  by  his  then  attorneys  with  the  Memphis 
Street  Railway  Company. 

The  facts  upon  which  this  insistence  is  grounded  are 
as  follows: 

Soon  after  the  accident  in  question  the  defendant 
in  error  employed  Hamner  &  Shoemaker,  a  law  firm  in 
the  city  of  Memphis,  to  institute  an  action  to  recover 
damages  for  this  same  injury,  and  under  their  employ- 
ment they  brought  suit,  and  pending  the  same  they  com- 
promised the  action  by  receiving  from  the  street  railway 
company  the  sum  of  f  1,000  in  satisfaction  thereof.  The 
record  shows  that  this  compromise  was  made  by  these 
attorneys  upon  a  forged  power  of  attorney  purporting 
to  be  executed  by  the  defendant  in  error.  This  forgery 
was  made  within  the  knowledge  of  one  or  both  of  these 
attorneys.  Acting  in  good  faith,  and  believing  that  the 
instrument  was  a  genuine  one,  the  street  railway  com- 
pany, in  compromise  of  this  claim,  gave  a  check  for  the 
sum  of  |1,000,  payable  to  the  joint  order  of  W.  P.  Ham- 
ner, one  of  these  attorneys,  and  J.  F.  Roe,  on  one  of  the 
banks  in  the  city  of  Memphis.  The  name  of  J.  P.  Roe 
was  indorsed  without  the  knowledge  or  authority  of 
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Roe  upon  this  check.  Upon  this  forged  indorsement  of 
Roe's  name  and  his  own  genuine  indorsement  W.  P. 
Hamner  collected  the  check,  and  the  proceeds  of  the 
same  were  divided  between  him  and  his  partner,  Shoe- 
maker. Contemporaneous  with  the  issuance  of  the 
check,  and  acting  within  the  terms  of  the  forged  power 
of  attorney,  these  parties  released  the  street  railway 
company  from  all  further  liability  for  this  injury,  and 
about  the  same  time  had  an  order  entered  in  the  circuit 
court,  where  the  case  was  i>ending,  dismissing  it  from 
the  docket.  These  transactions  occurred  in  May,  1905, 
but  they  were  assiduously  concealed  from  Roe  for  sev- 
eral months  thereafter.  In  the  meantime  they  addressed 
a  number  of  letters  to  Roe,  implying  that  the  action  was 
stUl  pending,  and  suggesting  from  time  to  time  that 
an  interview  should  occur  between  him  and  Hamner, 
of  this  firm,  with  a  view  either  to  a  further  prosecution 
of  the  claim  or  a  compromise  of  it  In  September,  1905, 
Mr.  J.  T.  Walsh,  of  the  firm  of  Walsh  Bros.,  merchants 
in  Memphis,  a  particular  friend  of  Roe,  and  a  gentle- 
man who  had  this  matter  very  much  at  hearty  discovered 
all  the  facts  of  the  settlement  referred  to  and  imme- 
diately communicated  them  to  the  defendant  in  error. 
After  ascertaining  these  facts,  according  to  his  state- 
ment when  upon  the  witness  stand  in  this  case,  he  sent 
the  following  message  to  Hamner  through  one  Good- 
man :  "That  I  thought  he  ought  to  pay  me  my  money.*' 
Further  on  in  his  cross-examination  this  occurred : 
"Q.     You  sent  him  word,  and  demanded  the  money 
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that  he  had  taken  and  not  tnmed  over  to  you,  if  I 
understand  you  right? 

"A.  Well,  I  sent  him  word  that  he  ought  to  have  sent 
the  money/' 

Finally  he  is  as  asked,  "Did  you  not  send  word  to 
Mr.  Hamner  to  get  this  |1,000?  Now  I  will  ask  you 
to  answer  that  *Yes,'  or  *No.'"  To  which  he  replied: 
**Well,  yes.» 

At  the  September  term,  1905,  Hamner  and  Shoemaker 
were  indicted  by  the  gr^nd  jury  of  the  criminal  court 
of  Shelby  county  for  the  embezzlement  of  this  $1,000. 
The  indictment  also  contained  a  count  charging  these 
parties  with  a  fraudulent  breach  of  trust  as  to  this 
money  thus  received  by  them.  In  each  of  these  counts 
it  is  charged  that  Hamner  and  Shoemaker  were  em- 
ployed by  Roe  as  his  attorney  in  the  suit  in  the  circuit 
court  of  Shelby  county,  in  which  he  was  plaintiff  and 
the  Memphis  Street  Railway  CJompany  was  defendant, 
and  that  by  virtue  of  this  employment  they  had  collected 
and  received  in  their  custody  and  possession  this  sum 
of  |1,000  in  full  satisfaction  of  the  suit,  this  money 
being  "the  proper  goods  and  chattels  of  the  said  Roe,** 
which  amount,  it  was  charged,  it  was  their  duty  to  have 
accounted  for  to  the  owner,  but  which  thev  had  felon- 
iously  and  fraudulently  failed  to  do.  On  this  indict- 
ment the  defendant  in  ^rror  was  marked  as  prosecutor. 
The  record  tends  to  show  that  this  criminal  proceeding 
was  instituted  with  the  consent  or  at  the  instance  of 
Mr.  Walsh,  as  the  authorized  agent  and  friend  of  the 
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defendant  in  error,  the  purpose  of  which  was  to  force 
these  parties  to  turn  over  this  mon^  to  Roe^  or  else  to 
suffer  the  penalty  for  the  criminal  offenses  charged 
against  them. 

After  discovering  the  facts  with  regard  to  the  settle- 
ment which  Hamner  and  Shoemaker  had  made  with  the 
street  railway  company,  Judge  Du  Bose,  a  member  of 
the  Memphis  bar,  was  called  into  consultation  by  Mr. 
Walsh.  On  the  reexamination  of  Mr.  Walsh,  who  was 
a  witness  for  defendant  in  error,  his  attention  was 
directed  by  the  attorney  of  Roe  to  this  consultation,  and 
the  following  question  was  put  to  him:  **Now,  Mr. 
Walsh,  do  you  remember  now  what  you,  after  talking 
to  Judge  Du  Bose  when  you  sent  for  him  down  there — 
what  it  was  you  advised  or  suggested  that  Roe  prosecute 
him  [Hamner]  for?*'  To  this  he  made  the  following 
answer:  "Well,  as  I  stated,  Mr.  Roe  left  all 
that  matter  to  me,  and  after  I  sent  for  Judge  Du  Bose 
and  told  him  the  circumstances  Judge  Du  Bose  said: 
*I  can  get  you  that  money.*  He  says:  'I  can  get  you 
that  money,  or  put  that  man  in  the  penitentiary  for 
forging  that  check.*  That  is  just  the  words  the  judge 
used.  Then  I  said :  *That  is  all  right^  judge.  Tou  get 
that  money.    That  is  all  we  want.*  ** 

As  has  been  already  stated,  the  indictment  was  found, 
and  upon  it  Roe  was  marked  as  the  prosecutor.  The 
record  clearly  tends  to  show  that  it  was  found,  in  part, 
upon  the  testimony  of  Roe,  who  appeared  as  a  witness 
before  the  grand  jury. 
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Bepudiating  what  had  been  done  with  regard  to  the 
matter  up  to  that  time,  the  present  suit  was  instituted 
by  the  defendant  in  error.  Pending  the  same,  or  prior 
thereto,  for  some  reason  unexplained  in  this  record, 
that  indictment  was  retired,  and  Hamner  was  used  as 
a  witness  by  the  defendant  in  error  in  the  present  case, 
and  on  the  witness  stand  made  full  confession  of  his 
criminal  delinquencies. 

It  is  upon  these  uncontroverted  facts  the  plaintiff  in 
error  rests  its  contention  that  there  was  in  law  a  ratifi- 
cation by  Roe,  not  of  the  forgery  of  the  power  of  attor- 
ney,  or  of  Roe^s  name  upon  the  check  issued  by  the  street 
railway  company,  but  of  the  settlement  made  by  Ham- 
ner and  Shoemaker,  as  the  attorneys  of  Roe,  with  that 
company.    Is  this  contention  sound? 

We  think  there  can  be  but  one  answer  to  this  ques- 
tion, and  that  is,  having  committed  himself  by  his  con- 
duct to  that  settlement,  it  is  too  late  for  Roe  to  repudiate 
it,  and  recover  upon  his  original  cause  of  action,  even 
if  it  were  conceded  that  such  existed.  Mr.  Herman,  in 
his  work  on  Estoppel,  at  section  1029,  defines  ratifica- 
tion as  '^e  adoption  of  a  previously  formed  contract, 
notwithstanding  a  vice  which  rendered  it  relatively  void. 
By  the  very  nature  of  the  act  of  ratification,  confirma- 
tion, or  affirmance,  the  party  confirming  becomes  a  party 
to  the  contract.  He  that  was  not  bound  becomes  bound 
by  it  and  entitled  to  all  the  benefits  of  it"  As  a  matter 
of  course,  in  order  to  apply  the  principle  of  ratification, 
the  party  to  be  affected  by  it  must  have  full  knowledge 


620  TENNESSEE  REPORTS.      [118  Tenn. 


Ballroftd  y.  Roe. 


of  all  the  facts  connected  with  the  transaction  in  which 
another  has  assumed  to  act  as  his  agent  and  for  his 
benefit.  Where  tliere  is  a  full  knowledge  of  the  f^cts 
possessed  by  the  principal,  and  he  pursues  thereafter  a 
line  of  conduct  which  is  consistent  alone  with  the  theory 
that  the  agent  was  acting  for  him,  then  the  doctrine  of 
ratification  applies,  and  it  is  immaterial  whether  a  ratifi- 
cation was  contemplated  or  not. 

In  Huflfcut  on  Agency,  the  author  says,  on  page  46: 
^^Ratification,  like  prior  authority  by  agreement,  rests 
on  assent.  The  assent  of  the  agent  is  already  given  by 
his  assuming  to  act.  The  assent  of  the  third  party  is  al- 
ready given  by  his  entering  into  the  contract.  The 
assent  of  the  principal  is,  therefore,  all  that  is  required 
to  make  the  contract  binding  on  him  on  the  third  per- 
son. Much  the  same  considerations  govern  the  doctrine 
of  assent  in  ratification  as  govern  the  assent  of  an  ax^- 
ceptance  of  an  oflfer."  Again,  on  page  47,  it  is  said: 
"Except  in  cases  where  a  particular  form  is  necessary, 
the  ratification  may  be  either  by  express  words  or  by 
conduct  All  that  the  law  requires  is  such  a  manifesta- 
tion of  the  intent  of  the  principal  to  adopt  the  act  of 
the  agent  as  would  lead  the  ordinarily  prudent  man  to 
conclude  that  the  principal  has  assented."  On  page  48 
the  following  statement  is  made  by  the  author:  "Any 
conduct  by  the  principal  which  would  lead  a  reasonable 
man  to  conclude  that  the  principal  is  manifesting  an 
intent  to  be  bound  by  the  agent's  contract  will  be  deemed 
a  ratification.     This  conduct  may  assume  an  aidless 
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yariety  of  forma  Only  a  few  of  these  can  here  be  men- 
tioned by  way  of  illustration.  By  accepting  benefits 
under  the  contract  a  principal  will  be  held  to  have 
ratified  it.  No  rule  is  more  firmly  established  than  the 
rule  that  if  one,  with  full  knowledge  of  the  facta^  accepts 
the  avails  of  an  unauthorized  treaty  made  in  bis  behalf 
by  another,  he  thereby  ratifies  such  treaty  and  is  bound 
by  its  terms  and  stipulations  as  fully  as  he  would  be 
had  he  negotiated  it  himself.  By  bringing  an  action 
on  the  contract  a  ppincijml  will  be  held  to  have  ratified 
it,  whether  the  action  be  against  the  third  person,  or 
against  the  agent,  for  the  proceeds  of  the  contract"  And 
"ratification  or  election,  once  made,  expressly  or  im- 
pliedly, is  irrevocable,  and  binds,  not  only  the  party, 
but  all  claiming  under  him."  Herman  on  Estoppel,  vol. 
2,  sec.  1065. 

There  can  be  no  question  but  that,  when  possessed 
of  full  knowledge  of  all  that  Hamner  and  Shoemaker 
had  done  with  regard  to  the  transaction  in  question, 
as  was  the  case  with  Roe,  had  he  sued  these  parties  to 
recover  from  them  the  proceeds  of  this  settlement,  which 
they  had  misappropriated,  that  this  would  have  amount- 
ed to  a  ratification  of  the  act  of  these  parties,  from 
which  he  would  not  have  been  permitted  afterwards  to 
recede.  Then  if,  instead  of  resorting  to  the  civil  court 
to  accomplish  this  end,  he  avails  himself  of  the  processes 
of  the  criminal  court  to  accomplish  the  same  purpose, 
we  are  unable  to  see  why  the  same  legal  effect  should  not 
attend  such  action. 
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But  it  is  said  that,  before  this  result  follows.  Roe  must 
not  only  have  known  all  the  facts  of  the  case,  but  he 
also  must  have  been  aware  that  what  he  did  would  have 
the  effect  of  confirming  the  transaction,  or  it 
will  not  have  the  operation  contended  for.  We 
are  unable  to  find  in  any  text-book  or  reported  case, 
involving  the  doctrine  of  ratification  as  between  prin- 
cipal and  agent,  where  such  a  limitation  has  been  an- 
nounced. Mr.  Herman,  in  volume  2,  pw  1220,  sec.  1089, 
upon  the  authority  of  cited  cases,  makes  the  following 
statement:  "The  rule  that  the  principal  is  not  bound 
by  a  ratification  of  an  agent's  act  which  is  made  without 
full  knowledge  does  not  require  that  he  shall  have  had 
fuU  knowledge  of  his  righta  It  is  sufficient  that  he  had 
full  knowledge  of  the  facts  and  circumstances  of  the 
transaction.  By  receiving  and  appropriating  the  pro- 
ceeds of  a  sale  made  by  an  agent  with  full  knowledge 
of  the  fact,  the  principal  ratifies  the  sale  and  makes  him- 
self answerable  therefor."  In  the  cases  in  our  reports 
involving  the  questions  as  to  the  ratification  by  the  prin- 
cipal of  the  unauthorized  act  of  an  agent^  no  such  limita- 
tion of  the  rule  is  any  where  hinted  at  In  Winham  v. 
CrutcJier,  10  Lea,  626,  it  is  said :  "That  this  is  a  case 
where  Murray  migbt  ratify  the  act  of  Shanklin  is  be- 
yond question.  It  is  a  contract  made  in  his  name  by 
another  purporting  to  act  for  him — one  not  forbidden 
by  law  or  public  policy  to  be  made.  The  only  question 
is,  has  he  done  it?  It  is  well  settled  that  where  a  party, 
with  full  knowledge  of  all  the  facts  creating  tiie  liability, 
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acquiesces  in  what  has  been  done,  he  thereby  ratifies 
what  has  been  done;  and  silence  in  such  case,  after  a 
reasonable  time,  will  amount  to  a  ratification."  To  the 
same  effect  are  the  cases  of  Fort  v.  Coker,  11  Heisk., 
579;  Hart  v.  Dickson,  5  Lea,  336;  Oracj/  v.  Potts,  4 
Baxt,  496 ;  Williams  v.  Stonn,  6  Cold.,  203 ;  Walker  V. 
Walker,  7  Baxt,  260.  In  accord  with  the  holding  of 
this  court  on  this  point  are  all  the  cases  determined  by 
other  courts  of  last  resort 

It  is  assumed,  however,  that  Cherry  v.  Newsome,  8 
Yei^.,  369,  and  Scott  v.  Johnson,  5  Heisk.,  632,  give  sup- 
port to  this  contention  of  counsel  for  defendant  in  error. 
Neither  of  these  cases  involve  the  relation  of  principal 
and  agent  In  each  the  controversy  was  between  par- 
ties to  a  transaction,  in  which  it  was  insisted  that  the 
complainant  had  been  imposed  upon  by  the  fraud  of 
the  defendant,  and  on  this  account  should  be  relieved 
from  the  consequences  of  the  particular  transaction. 
In  the  first  of  these  cases,  Cherry  filed  a  bill  against 
Newsome,  and  charged  that  *^e  had,  by  fraud  or  deceit, 
caused  him  to  enter  into  a  contract  with  Newsome  for 
the  erection  of  a  dam  and  mill,  and  that  for  the  pay- 
ment for  the  services  which  had  been  performed  he 
(Cherry)  had  executed  a  note  to  Newsome,  ajid  that 
judgment  had  been  obtained  in  a  suit  at  law  thereon. 
The  relief  sought  was  an  injunction  against  the  col- 
lection of  the  judgment.  The  defense  set  up  was  that 
Cherry  gave  his  note  after  the  work  had  been  com- 
pleted and  with  full  knowledge  of  the  facts.    The  court 
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found  as  a  fact  that  Cherry  had  been  grossly  defrauded. 
Dealing  with  the  effect  of  the  execution  of  the  note,  the 
court  said:  "The  party  whose  voidable  contract  is 
charged  to  be  confirmed  by  his  act  or  acts  subsequent 
must  not  only  be  shown  to  have  a  knowledge  of  the 
facts  constituting  the  impeachable  transaction,  but  he 
must  be  shown  to  have  also  a  knowledge  of  and  be 
aware  that  the  act  he  is  doing  is  to  have  the  effect 
of  confirming  the  transaction,  or  it  will  not  have  the 
operation  contended  for."  This  same  principle  was  ap- 
plied in  the  second  of  the  cases  referred  to  above.  This 
latter  case  was  decided,  however,  by  a  divided  court; 
the  minority  holding,  in  the  dissenting  opinion,  that, 
however  fraudulent  the  transaction  was  which  the  com- 
plainant sought  to  avoid  in  that  case,  yet  her  subsequent 
action  with  full  knowledge  of  all  the  facts  was  of  itself 
sufficient  to  preclude  her  from  maintaining  her  bill. 
Intermediate  between  these  two  cases  is  that  of  Knuck- 
oils  V.  Tjea,  10  Humph.,  577,  in  which  the  rule  in  Cherry 
V.  Netoaome  was  in  effect  repudiated,  though  the  case 
itself  was  not  mentioned.  In  that  case  it  was  held  that 
if  a  party,  with  full  knowledge  that  he  had  beai  de- 
frauded, ratified  a  contract  by  a  subsequent  execution 
in  part  of  its  provision,  it  is  too  late  for  him  afterwards 
to  ask  relief  therefrom.  It  was  further  held  that  a 
rescission  must  be  applied  for  as  soon  as  the  party 
ascertains  that  it  is  needed  for  the  effectuation  of  justice 
to  himself.  This  case  is  referred  to  as  authority,  and 
its  holding  expressly  approved  in  Woodfolk  v.  Marley, 
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98  Tenn.,  467,  40  S.  W.,  479,  and  Hook  v.  Donaldson, 
9  Lea,  66.  In  Oilbert  v.  Hnn/netcell,  12  Heisk.,  289,  it  is 
held  that  the  option  to  rescind  a  transaction  for  fraud 
lies  with  the  party  defrauded,  but  he  must  make  his 
election  within  a  reasonable  time  after  becoming  aware 
of  the  fraud,  and  if,  after  the  discovery  of  the  fraud, 
he  does  any  act  implying  acquiescence  tharein,  or  re- 
mains silent  under  circumstances  indicating  acquies- 
cei^ce,  w  after  ample  means  of  inquiry  remains  indolent- 
ly inactive,  the  fraud  is  waived,  and  he  will  be  estopped 
from  setting  it  up  afterwards. 

It  will  be  seen,  therefore,  than  even  in  cases  where 
one  party  to  a  transaction  se^s  to  be  relieved  of  the 
eflPect  of  it  because  of  the  fraud  of  the  other,  the  doc- 
trine announced  in  Newsome  v.  Cheri'yy  supra,  has  been 
by  no  means  consistently  adhered  to  in  this  State.  To 
the  contrary,  we  think,  beginning  with  Knuekolls  v. 
Lea,  save  for  the  case  of  Scott  v.  Johnson,  the  doctrine 
that  ignorance  of  the  legal  effect  of  an  act  nullifies  the 
act  iself,  even  in  a  case  where  the  controversy  is  between 
the  immediate  parties  to  the  transaction,  is,  if  not  re- 
pudiated, at  least  greatly  weakened,  in  this  State.  How- 
ever this  may  be,  we  are  perfectly  satisfied  that  it  does 
not  apply  when  it  comes  to  a  question  of  the  ratification 
by  a  principal  of  the  previous  unauthorized  act  of  his 
agent. 

We  think  that,  on  both  grounds  urged  by  the  plaintiff 
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in  error,  it  was  entitled  to  a  peremptory  ioBtmction  in 
its  faror.  For  failing  to  give  such  instruction  the  judg- 
ment in  the  court  below  is  reversed,  and  the  action  is 
dismissedp 
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Thbbb  States  Lumbbb  Company  et  ol.  v.  H.  B.  Blanks. 

{Jackson.     April  Term,  1907.) 

1.  VXSBIOTS.  Oontroverted  questions  of  fact  are  settled  by 
verdict  and  Judgrment,  when  reviewed  on  appeal. 
In  the  examination  of  the  evidenoe  on  appeal,  the  supreme  court 
will  accept  that  view  of  the  case  most  fayorable  to  the  party 
In  whose  favor  all  controverted  questions  of  fact  were  settled 
by  the  verdict  of  the  Jury  and  the  judgment  thereon.  (Post, 
p.  631.) 

9.  BBPLBVIN.  Judgment  is  not  a  bar  lor  excessive  levy  an 
conversion,  when. 
A  judgment  in  an  action  of  replevin  is  not  a  bar  to  a  subsequent 
action  by  the  defendant  against  the  plaintiff  for  an  excessive 
levy  made  by  the  officer  at  the  instance  of  the  plaintiff  and  for 
a  conversion  by  the  plaintiff,  because  in  the  replevin  suit,  the 
question  of  the  plaintiff's  trespass  in  taking  and  converting 
other  property  is  not  involved,  and  cannot  be  adjudicated. 
{Post,  pp,  634-637.) 

Code  cited:     Sec.  6144  (a);  sec.  4126  (M.  ft  V.);  sec.  3390  (T. 
ft  3.  and  1858). 

Cases  cited  and  approved:    Kramer  v.  Matthews,  68  Ind.,  172; 
Hall  V.  Durham,  113  Ind.,  327. 

Cases  cited:    Arnold  v.  Kyle,  8  Bax.,  319;  Cromwell  v.  Co.  of  Sac, 
94  U.  S.,  361. 

8.  SAME.  Same.  Kor  is  judgment  lor  defendant  for  value  of 
quantity  above  what  plaintiff  recovers  a  bar  for  excessive  levy 
and  conversion  thereunder. 
Where  in  an  action  of  replevin  for  a  specific  quantity  of  lumber, 
it  is  adjudged  that  plaintiff  Is  entitled  to  a  less  quantity  than 
that  sued  for  and  levied  on  under  the  writ,  and  a  judgment  is 
rendered  in  favor  of  the  defendant  for  the  value  of  the  excess 
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BO  sued  for  and  levied  on,  euch  Judgment  is  not  a  bar  to  a  subse- 
quent suit  by  the  defendant  against  tbe  plaintiff  for  an  ezcesslve 
levy  made  by  the  officer  at  the  Instance  of  the  plaintiff  and  for 
a  conyerslon  by  the  plaintiff  because  the  question  as  to  exces- 
sive levy  and  conversion  thereunder  Is  not  Involved  In  the  re- 
replevln  suit.    (Post,  p,  637.) 

See  citations  under  the  second  headnote: 

4.  SAME.  Same.  Same.  Unsuccessfal  suit  against  officer  lor 
excessive  levy  is  no  bar  to  suit  against  the  plaintiff  for  con- 
version. 

An  unsuccessful  suit  against  an  officer  and  his  sureties,  on  their 
bond,  for  an  excessive  levy  and  wrongfully  taking  possession 
of  property  In  excess  of  the  quantity  called  for  In  the  writ  of 
replevin  Is  not  a  bar  to  a  subsequent  suit  against  the  plaintiff 
In  the  replevin  suit  for  the  conversion  of  property  procured  by 
him  to  be  levied  on  under  a  writ  of  replevin,  but  not  specified 
or  called  for  in  the  writ     (Post,  pp.  637-643.) 

Cases  cited  and  approved:  Love  joy  v.  Murray,  3  Wall,  1;  Lltch- 
ifleld  V.  Goodnow,  123  U.  S.,  551;  Ayer  v.  Ashmeed,  31  Conn.,  447. 

Cases  cited  and  distinguished:  Hennessee  v.  Ford,  8  Humph.,  500; 
Phillips  V.  Hollister,  2  Cold.,  271;  Butler  y.  Klnzle,  90  Tenn.,  81; 
Dunscomb  v.  Wallace,  105  Tenn.,  386. 

5.  EVIDBNOB.  Statements  by  agent  as  explanatory  of  his  pos- 
session are  admissible  against  his  principal,  when. 

Where  property  is  wrongfully  levied  on  under  a  writ  of  replevin, 
because  not  embraced  In  the  writ,  and  the  same  Is  placed  In 
the  charge  of  a  third  party  by  the  plaintiff  In  the  replevin  suit 
as  his  representative,  all  that  such  third  party  said  explanatory 
of  his  possession  and  why  the  property  could  not  be  taken 
away  is  admissible  In  evidence  in  an  action  by  the  defendant 
in  the  replevin  suit  against  the  plaintiff  therein  for  the  c<mver- 
sion  of  such  property  so  wrongfully  levied  on  to  show  that  the 
defendant  who  was  the  plaintiff  in  the  replevin  suit  was  claim- 
ing the  exclusive  custody  of  all  the  property,  though  the  state- 
ments were  made  sometime  after  the  levy.  (Post  pp,  643-645.) 
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Cases  cited  and  approved:  Mining  Co.  t.  McMahon,  1  Head,  582: 
Insurance  Co.  y.  Booker,  9  Helsk.,  607;  Gavin  v.  Walker,  14  Lea, 
646;  Packet  Co.  y.  Clough,  20  WalL,  640;  Railroad  y.  O'Brien, 
119  U.  S.,  99. 

6.  BAMS.    Stated  and  held  suifloient  to  sustain  finding  of  oon* 
version. 

In  an  action  for  the  conversion  of  property  wrongfully  levied  on 
under  a  writ  of  replevin,  the  evidence  is  stated  and  h^d  suffi- 
cient to  sustain  the  finding  of  the  verdict  that  the  defendant, 
who  was  the  plaintiff  in  the  replevin  suit,  took  charge  of  the 
property  so  wrongfully  levied  on,  and  put  it  in  the  charge  and 
custody  of  his  agent  and  thus  converted  it  to  his  own  use.  (Post, 
pp.  646-649.) 

Cases  cited  and  improved:  Bell  v.  Cummings,  3  Sneed,  275; 
Scruggs  v.  Davis,  6  Sneed,  261;  Childress  v.  Ford,  1  Helsk,  463; 
Elmore  v.  Brooks^  6  Helsk.,  46. 

7.  CHABOE  OF  COUBT.    Refusal  of  special  request  is  not  error, 
where  there  is  no  evidence  to  which  it  is  applicable. 

In  an  action  for  conversion  by  a  wrongful  levy  and  taking  pos- 
session of  a  whole  barge  of  lumber  under  a  writ  of  replevin, 
but  in  excess  of  the  amount  called  for  in  the  writ,  there  is  no 
error  in  the  refusal  of  the  court  to  charge  a  special  request 
that,  if  the  inclemency  of  the  weather  prevented  the  separation 
of  the  lumber,  defendant  was  npt  liable,  where  there  was  no 
evidence  that  the  weather  was  so  inclement  when  the  barge  of 
lumber  was  levied  on  that  the  lumber  could  not  be  separated, 
especially  where  the  weather  was  not  inclement  when  the  levy 
was  made,  and  no  such  condition  prevailed  for  several  days 
thereafter.    (Po8t,  pp.  649,  650.) 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  YouNG^  Judge. 
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W.  A.  Pbbcjy,  for  Lumber  Company, 
Tim  E.  Ck)OPEBy  for  Blanks 


Mr.  JusnOB  MoAusTHB  delivered  the  opinion  of  the 
Oonrt 

The  plaintiff  below,  H.  B.  Blanks,  recovered  a  verdict 
and  judgment  against  the  Three  States  Lumber  CkMn- 
pany  for  the  sum  of  |2,176.80  as  damages  for  tiie  con- 
version of  a  lot  of  lumber.  The  Three  States  Lumber 
Company  appealed  from  said  judgment  and  has  assigned 
errors.  There  is  no  assignment  of  error  on  the  suffi- 
ciency of  the  facts  to  support  the  judgment,  but  ques- 
tions of  law  only  are  sought  to  be  reviewed  on  this 
appeal.  The  claim  of  the  plaintiff  below  is  substan- 
tially set  forth  in  the  second  count  of  the  declaration 
as  follows: 

^^The  plaintiff  avers  that  the  said  defendant  on  or 
about  January  20,  1902,  sued  out  a  writ  of  replevin 
in  the  circuit  court  of  the  United  States  at  Memphis 
for  the  recovery  of  250,000  feet  of  lumber  thea  in  pos- 
session of  the  plaintiff,  which  writ  came  in  possession 
of  the  defendant  G.  W.  Hawkins,  who  was  a  deputy 
United  States  marshal;  that  the  defendants,  the  Three 
States  Lumber  Company  and  said  Hawkins,  seized  a 
barge  load  of  lumber  under  said  writ  on  the  21st  of 
January,  1902,  containing  425,000  feet  of  lumber,  the 
property  of  the  plaintiff,  and  did  not  separate  the  250,- 
000  feet  of  lumber  for  which  the  writ  of  replevin  had 
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been  issued,  but  unlawfully  and  willfully  took  the  whole 
barge  load  of  lumber  and  unlawfully  converted  to  their 
own  use  175,000  feet  of  cottonwood  lumber,  of  the  value 
of  13,000/' 

We  shall  only  make  such  statement  of  the  facts  as 
is  necessary  to  illustrate  and  apply  the  many  interest^ 
ing  and  complicated  questions  of  law  which  the  ability 
and  ingenuity  of  counsel  have  assigned  on  this  appeal. 
In  the  examination  of  the  evidence  the  court  will  accept 
that  view  of  the  case  most  favorable  to  the  judgment 
plaintiff,  since  all  controverted  questions  of  fact  have 
been  settled  in  his  favor  by  the  verdict  of  the  jury. 

There  is  evidence  tending  to  show  that  the  plaintiflf, 
Blanks,  at  the  time  of  these  transactions  was  operating 
a  sawmill  in  Lake  county,  Tennessee,  near  Reel  Foot 
Landing,  on  the  Mississippi  river.  The  land  occupied 
by  the  plaintiff.  Blanks,  adjoined  a  large  body  of  cotton- 
wood  timber  land  owner  by  the  Three  States  Lumber 
Company.  It  appears  that  the  boundary  line  between 
these  adjoining  proprietors  had  not  been  accurately  sur- 
veyed, and  the  hands  of  the  plaintiff,  Blanks,  in  cutting 
timber,  got  upon  the  premises  of  the  Three  States  Lum- 

r 

ber  Comi)any  and  cut  some  of  its  cottonwood  timber, 
which  was  carried  to  the  sawmill  of  Blanks  and  con- 
verted into  lumber,  making  about  15,000  feet.  In  Jan- 
nary,  1902,  the  Three  States  Lumber  Company  sued  out 
a  writ  of  replevin  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee  to  recover 
tiie  lumber  manufactured  from  its  trees^  alleging  the 


632  TENNESSEB  BEPOBTS.      [118  Tenn. 

Lumber  Ck>.  y.  Blanki. 

amoant  to  be  250,000  teet,  which  was  described  in  the 
writ  as  being  in  Blanks'  lumber  yard.  It  appears  that^ 
when  the  Three  States  Lumber  Company  sued  out  its 
writ  of  replevin.  Blanks  had  made  an  executory  sale  of 
a  barge  load  of  lumber  to  the  Cairo  Lumber  Company, 
and  was  loading  it  on  the  barge  for  the  purpose  of 
making  delivery  under  this  contracts 

It  appears  that  prior  to  the  levy  Blanks  had  caused 
to  be  loaded  on  the  barge  about  430,000  feet  of  lumbtf, 
and  that  at  the  instance  of  one  Scroggins,  who  was  on 
the  ground  as  the  agent  of  the  Three  States  Lumbar 
Company,  the  deputy  mar&Aial  seized  the  whole  haxgQ 
and  turned  it  over  to  Scroggins  as  the  r^resentative 
of  that  company.  It  further  appears  that  the  marshal, 
after  levying  the  writ,  did  not  undertalce  to  separate 
the  260,000  feet  of  lumber  called  for  by  his  writ  from  the 
remainder  of  the  barge  load,  but  left  it  all  in  the  custody 
of  Scroggins,  and  there  is  evidence  that  Scroggins  after- 
wards said  that  he  did  not  want  the  separation  made^ 
since  it  would  cost  too  much  money  and  trouble.  The 
record  reveals  that  at  the  time  this  levy  was  made  the 
barge,  which  belonged  to  the  Cairo  Lumber  Company, 
was  in  charge  of  its  watchman,  and  Scroggins  employed 
this  watchman  to  maintain  the  possession  of  this  bai^ 
load  of  lumber  for  and  on  behalf  of  the  Three  States 
Lumber  Company.  It  was  shown  that  in  consequence 
of  this  levy  the  executory  contract  between  Blanks  and 
the  Cairo  Lumber  Company  for  the  purchase  of  this 
lumber  was  not  consummated,  but  was  abandoned.    It 
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is  in  proof  that  the  watchman  of  this  barge  load  of 
lumber  was  interdicted  by  Scroggins  from  permitting 
this  barge  load  of  lnmber  being  forwarded  to  Cairo  by 
any  of  the  tugboats  passing  np  the  river.  It  appears 
that  after  the  lapse  of  several  days,  and  while  the  actors 
in  this  transaction  remained  in  a  state  of  masterly 
inactivity,  a  heavy  storm  of  rain  and  sleet  descended 
on  the  barge,  and  by  reason  of  the  additional  weight 
caused  by  the  frozen  condition  of  the  sleet  and  rain 
the  barge  and  contents  were  sunk  in  the  Mississippi 
river.  This  sunken  barge,  it  appears,  was  afterwards 
raised  at  the  instance  of  the  Three  States  Lumber  Com- 
pany; all  the  lumber  being  recovered  and  transported 
by  said  company  to  Cairo,  Illinois.  The  barge  and 
lumber  were  subsequently  libeled  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Illinois 
by  the  Three  States  Lumber  Company.  Process  was 
issued  and  mailed  to  Blanks  in  accordance  with  the  prac- 
tice in  such  cases.  He  did  not,  however,  enter  his  ap- 
pearance, and  under  the  libel  of  the  Three  States  Lum- 
ber Company  salvage  was  allowed  amounting  to  the 
sum  of  f  1,833.29.  As  the  result  of  this  judgment  the 
lumber  was  sold  and  purchased  by  the  Smith  Lumber 
Company,  many  of  whose  stockholders  were  equally  in- 
terested in  the  Three  States  Lumber  Company.  Subse- 
quently to  all  of  these  proceedings  the  replevin  suit  al- 
ready mentioned  was  prosecuted  to  judgment  in  the  cir- 
cuit court  of  appeals.  In  that  cause  the  defendant, 
Blanks^  had  tendered  15,000  feet  of  lumber,  and  this 
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tender  was  maintained  by  fhe  court,  and  it  was  ad- 
judged that  the  Three  States  Lumber  Company  was  not 
entitled  to  recover  of  Blanks  the  remaining  235,000  feet 
of  lumber  claimed.  A  judgment,  moreoyer,  was  award- 
ed Blanks  for  the  yalue  of  the  235,000  feet  of  lumber 
seized  by  the  writ,  amounting  to  |3,061.11,  and  this 
amount  was  paid  by  the  Three  States  Lumber  Company. 
It  further  appears  that  on  the  16th  of  May,  1902,  Blanks, 
after  the  sinking  of  the  barge,  brought  suit  on  the  bond 
of  Thos.  H.  Baker,  United  States  marshal,  for  dam- 
ages sustained  in  seizing  the  whole  barge  load  of  lum- 
ber under  the  writ  of  repleyin,  instead  of  taking  only 
250,000  feet,  as  he  was  directed  to  do.  As  already  stat- 
ed, this  excessive  leyy  was  made  by  the  defendant  G.  W. 
Hawkins  as  the  deputy  marshal  under  said  Baker.  That 
suit  resulted  in  a  judgment  in  favor  of  Baker.  On  the 
24th  of  June,  1903,  this  suit  was  brought  to  recover 
damages  against  the  Three  States  Lumber  Company 
for  the  unlawful  conversion  to  their  own  use  of  175,000 
feet  of  Cottonwood  lumber,  and,  as  already  stated,  the 
trial  below  resulted  in  a  judgment  in  favor  of  Blanks 
for  the  sum  of  |2,176.80.  This  is  a  substantial  state- 
ment of  the  facts  appearing  in  ihe  record,  but  other 
facts  will  be  more  appropriately  stated  under  the  assign- 
ments of  error. 

The  first  assignment  is  that  the  court  erred  in  sus- 
taining the  plaintiff's  demurrer  to  the  eleventii  plea  filed 
by  the  defendant    The  plea  is  as  follows : 

'^And  for  further  plea  to  the  declaration  herein  filed 
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against  the  defendant^  the  Three  States  Lumber  Com- 
pany  comes  and  says  the  plaintiff  ought  not  to  haye 
or  maintain  its  action  herein,  because  the  only  posses- 
sion, if  any,  which  the  defendant  ever  had,  which  it 
denies,  of  the  lumber  which  it  is  chained  it  converted 
to  its  own  use,  was  by  yirtne  of  a  certain  action  of 
replevin  instituted  by  it  in  the  circuit  court  of  the 
United  States  for  the  Western  District  of  Tennessee 
against  the  said  plaintiff  for  250,000  feet  of  cottonwood 
lumber  loaded  on  the  barge  Jennie  near  Beel  Foot  Land- 
ing, in  Lake  county,  Tennessee. 

"In  said  action  a  replevin  bond  was  executed  by  the 
Three  States  Lumber  Comi>any  and  a  writ  of  replevin 
was  issued  and  attempted  to  be  levied  on  250,000  feet 
of  lumber  on  said  barge;  there  being  then  on  said  barge 
about  350,000  feet  The  ofl^cer  serving  the  writ  execut- 
ed the  same  by  handing  a  notice  to  the  watchman  in 
charge  thereof,  notifying  all  persons  that  he  attached 
250,000  feet  of  the  lumber  on  said  barge,  and  warning 
all  persons  not  to  interfere  with  same,  and  also  notify- 
ing said  watchman  that  he  delivered  said  lumber  to 
Scroggins,  as  agent  for  the  Three  States  Lumber  Com- 
pany ;  and  the  defendant  avers  that  it  was  only  by  virtue 
of  the  execution  of  the  writ  that  it  came  into  possession 
of  the  remainder  of  the  lumber  on  the  barge  in  excess  of 
250,000  feet,  if  it  ever  came  into  possession,  which  it 
denies. 

"And  this  defendant  avers  that  thereafter  the  said 
replevin  suit  proceeded  to  judgment,  and  recovery  was 
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had  against  the  plaintiff  and  its  bondsmen,  on  account  of 
the  lumber  which  came  into  its  possession  by  reason  of 
the  execution  of  said  writ  of  replevin,  for  the  amount 
of  13,882.61,  which  said  judgment  has  been  paid  and 
fully  discharged  by  this  defendant ;  and  therefore  this 
defendant  says  that  no  recovery  can  be  had  in  this  cause 
because  of  any  wrong  done  the  plaintiff  tn  the  manner 
in  which  said  levy  was  made,  or  because  of  the  said 
alleged  conversion,  wrong,  and  injury  as  set  out  in 
said  declaration.  The  plaintiff  makes  profert  of  the 
bond,  writ  returned  thereon,  declaration,  pleas,  and 
judgment  in  said  action." 

The  demurrer  of  the  plaintiff,  Blanks,  to  this  plea, 
which  was  sustained  by  the  trial  judge,  is  as  follows: 

^Tirst  Because  the  matters  and  things  in  said  plea 
mentioned  have  relation  to  other  property  than  that  in 
the  plaintiff's  declaration  mentioned. 

^^Second.  Because  the  plea  does  not  aver  that  the 
possession  or  conversion  of  the  lumber  described  in 
plaintiff's  declaration  herein  was  involved  or  decided 
in  said  action  of  replevin  in  the  plea  mentioned." 

It  is  insisted  on  behalf  of  the  Three  States  Lumber 
Company  that  the  judgment  in  the  replevin  case  was 
a  complete  adjudication  of  the  liability  of  the  defend- 
ant because  of  the  wrongful  levy  of  the  writ,  and  that 
it  was  of  no  importance  that  no  claim  was  made  for 
tiie  value  of  the  overplus  in  the  replevin  suit  It  is 
said  that  the  writ  ran  against  250,000  feet  of  lumber, 
but  that  something  over  400^000  feet  were  seized;  but 
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how  much  was  seized,  its  value,  and  all  damages  arising 
from  the  seizure,  were  facts  which  were  determined  in 
the  replevin  suit.  Finally,  it  is  said  the  judgment  in  the 
replevin  suit  is  conclusive  of  all  rights  which  might 
have  been  raised  in  that  particular  action — citing  Cram- 
well  V.  Co.  of  Sac,  94  U,  S.,  351,  24  L.  Ed.,  195 ;  Arnold 
V.  Kyle^  8  Baxt.,  319;  Shannon's  Code,  sec.  5144. 

In  order  to  property  decide  this  question,  it  is  nec- 
essary to  understand  precisely  the  issue  involved  in 
the  replevin  suit,  as  well  as  that  presented  in  the  present 
action. 

The  present  action  is  brought  to  recover  damages  for 
the  conversion  of  175,000  feet  of  lumber  levied  on  under 
the  writ  of  replevin  in  excess  of  the  amount  called  for 
in  that  writ.  The  action  of  replevin  was  brought  to 
recover  tiie  possession  of  250,000  feet  of  lumber.  The 
only  issue  presented  in  the  action  of  replevin  was 
whether  the  plaintiff  was  entitled  to  the  possession  of 
the  specific  amount  of  lumber  called  for  in  that  writ, 
and  that  action  did  not  involve  the  trespass  of  the 
Three  States  Lumber  Company  in  taking  and  convert- 
ing other  lumber.  The  excessive  levy  made  by  the  sher- 
iff at  the  instance  of  the  plaintiff's  agent  in  executing 
the  writ  of  replevin  was  not  involved,  and  could  not 
have  been  adjudicated,  in  the  action  of  replevin.  Hence 
the  judgment  in  that  case  is  not  a  bar  to  the  present 
action.  Hall  v.  Durham,  113  Ind.,  327,  15  N.  E.,  529 ; 
Kramer  v.  MattheAOS,  68  Ind.,  172. 

The  second  assignment  of  error  is  based  on  the  action 
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of  the  trial  judge  in  8ustainiii|r  the  demnrrer  of  the 
plaintiff,  Blanks,  to  the  twelfth  plea  of  the  defendant. 
Said  plea  avers  that: 

^The  plaintiff  ought  not  to  have  or  maintain  its  ac- 
tion herein,  because  this  identical  cause  of  action  was 
determined  in  the  case  wherein  the  said  Blanks  was 
plaintiff,  and  Thomas  H.  Baker,  United  States  marshal, 
was  defendant,  in  the  circuit  court  of  the  United  States 
for  the  Western  District  of  Tennessee.  In  said  cause 
Baker  was  sued  in  his  ofBcial  capacity  as  United  States 
marshal  for  the  identical  wrong  and  injury  herein  sued 
for,  to  wit,  the  improper  levy  under  the  writ  of  replevin 
on  the  lumber  in  controversy,  and  such  proceedings  were 
had  therein  that  the  cause  proceeded  to  final  judgment 
in  favor  of  said  Baker.  This  defendant  avers  that  it 
never  had  any  connection  with  said  lumber,  except  by 
the  action  of  said  Baker  in  the  execution  of  said  writ 
of  replevin,  and  it  now  pleads  said  judgment  in  said 
suit  of  BlanJcs  v.  Baker  in  bar  of  this  action,  and  makes 
profert  of  writ,  declaration,  plea,  and  judgment  there- 
in." 

The  demurrer  interposed  on  behalf  of  plaintiff, 
Blanks,  to  the  plea  aforesaid,  was  as  follows: 

^^First.  That  the  suit  in  said  plea  mentioned  and 
described  was  an  action  ew  contractu  on  the  bond  of 
the  United  States  marshal,  Thomas  H.  Baker. 

"Second.  The  said  action  was  not  between  the  plain- 
tiff and  the  defendant  herein,  but  between  the  plaintiff 
and  third  persons. 
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^^Third.  Because  the  defendant  has  not  shown  that 
it  was  a  party,  or  in  privity  with  any  of  the  parties, 
to  said  snif 

It  is  said  on  behalf  of  the  Three  States  Lumber  Com- 
pany, in  support  of  its  plea,  that  the  record  in  Blanks 
y.  Bakery  shows  a  suit  against  United  States  Marshal 
Baker  for  levying  the  writ  of  replevin  and  wrongfully 
taking  possession  of  this  identical  lumber.  It  is  said 
that  action  was  based  on  the  identical  tort  for  which 
this  suit  is  brought,  and  the  plea  proceeds  on  the  idea 
that  the  judgment  in  favor  of  the  United  States  marshal 
in  that  case  is  conclusive  against  the  right  of  the  plain- 
tiff to  recover  in  this  case.  It  is  conceded  that  in  the 
original  action  Blanks  sued  the  United  States  marshal 
and  his  bondsmen  for  making  an  excessive  levy  under 
the  writ  of  replevin,  and  the  trial  of  that  case  resulted 
in  judgment  in  favor  of  the  defendants.  It  is  argued 
here  that  the  judgment  in  that  case  in  favor  of  the 
United  States  marshal  inures  to  the  benefit  of  the  Three 
States  Lumber  Company  in  the  present  action.  It  is  said 
the  Three  States  Lumber  Company,  if  liable  at  all,  is 
responsible  because  of  the  acts  of  the  United  States 
marshal  under  the  writ,  and  that  a  judgment  exempting 
the  marshal  from  liability  must  also  discharge  the  Three 
States  Lumber  Company.  It  is  argued  that  it  is  not 
important  that  the  suit  against  the  marshal  was  ew  con- 
tractu  against  him  and  his  bondsmen,  and  that  the  pres- 
ent action  is  sounding  in  damages  for  a  tort 

We  are  unable  to  agree  with  the  contention  of  coun- 
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sel  for  the  Three  States  Lnmber  Comimny  that  the 
judgment  in  favor  of  the  marshal  is  conclnsiye  against 
Blanks.  In  the  first  place,  the  defendant  Three  States 
Lnmber  Company  was  neither  a  parfy  nor  a  privy  to 
that  action,  and,  moreover,  the  cause  of  action  itself 
is  different  Moreover,  the  owner  of  property  which  has 
been  wrongfully  converted  may  pursue  all  persons  who 
participated  in  the  wrongful  act,  either  jointly  or  sep- 
arately, until  satisfaction  is  secured  from  some  one  of 
them.  It  may  be  conceded  that,  if  Blanks  had  recovered 
a  judgment  against  Baker,  the  United  States  marshal, 
for  the  full  value  of  the  lumber  converted,  that  judgment 
would  not  have  defeated  a  right  of  action  against  the 
Three  States  Lumbw  Company.  If,  however,  such  a 
judgment  had  been  secured  and  had  been  paid,  that 
would  have  been  a  full  acquittance  of  all  the  joint  tortr 
feasors  or  wrongdoers.  As  already  stated,  the  action 
of  Blanks  against  the  United  States  marshal,  Baker, 
resulted  in  judgment  in  favor  of  the  marshal,  and  it 
is  claimed  that,  notwithstanding  the  Three  States  Lum- 
ber Company  procured  this  excessive  levy  to  be  made, 
and  afterwards  subjected  it  to  the  perils  of  the  storm, 
whereby  it  was  sunk,  and  thereafter  raised  it  and  libeled 
it,  causing  it  to  be  sold  for  salvage,  it  would  not  be 
liable,  because  of  the  exoneration  of  the  United  States 
marshal  who  made  the  levy.  In  support  of  the  conten- 
tion made  on  behalf  of  the  Three  States  Lumbw  Com- 
pany, the  text  from  23  Cyc,  1213,  is  cited : 
<niVhere  suit  is  brought  against   one  or   two  joint 


10  Gates]  APRIL  TERM*,  1907.  641 


Lumber  Ck).  v.  Blanks. 


wrongdoers,  and  judgment  is  given  for  defendant  on 
a  defense  which  shows  that  the  plaintiff  could  have 
no  cause  of  action  against  any  of  them,  such  judgment 
may  be  pleaded  in  bar  by  another  of  the  tort-feasors 
when  sued  in  a  subsequent  action." 

It  appears  that  the  article  on  Judgments  in  23  Cyc, 
was  prepared  by  Mr,  Black,  the  author  of  the  work  on 
Judgments^  wherein  he  lays  down  the  rule  on  this  sub- 
ject as  follows : 

"In  actions  of  tort,  where  the  wrong  is  joint  and 
several,  and  the  plea  of  one  of  the  defendants  is  such 
as  shows  the  plaintiff  could  have  no  cause  of  action 
against  any  of  them,  if  the  plea  is  found  against  the 
plaintiff,  it  operates  to  the  benefit  of  the  defendants." 

We  think  the  rule  announced  by  Mr.  Black  in  his 
work  to  Judgments  is  a  more  correct  statement  of  the 
law  and  is  supported  by  the  greater  weight  of  authority. 
Williams  v.  McGrade,  13  Minn.,  46  (Gil,  39).  In  the 
latter  case  an  action  was  brought  against  all  the  par- 
ties, and  in  that  suit  the  plea  of  one  defendant  showed 
the  plaintiff  had  no  cause  of  action  against  any  one, 
and  tiiat  plea  was  found  in  favor  of  the  defendant  It 
was  held  that  no  judgment  could  be  rendered  against 
any  of  the  defendants. 

2  Tidd's  Practice,  895,  was  cited,  in  which  the  rule 
is  thus  0tated: 

"In  cases  of  tort,  as  trespass,  etc.,  where  the  wrong 
is  joint  and  several,  the  distinction  seems  to  be  this: 

118  Tenn— 41 
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That,  where  the  plea  of  one  of  the  defendants  is  sach 
as  shows  the  plaintiff  could  have  no  cause  of  action 
against  any  of  them,  then,  if  this  plea  be  found  against 
the  plaintiff,  it  shall  oi)erate  to  the  benefit  of  all  the 
defendants,  and  the  plaintiff  cannot  have  judgment  or 
damages  against  those  who  let  judgment  go  by  default 
But,  when  the  plea  merely  operates  in  discharge  of 
the  party  pleading  it,  then  it  shall  not  operate  to  the 
benefit  of  the  other  defendants;  but^  notwithstanding 
such  plea  be  found  against  the  plaintiff,  he  may  have 
judgment  and  damages  against  the  other  defendants" — 
citing  2  Ld.  Raym.,  1372;  1  Btr.,  610;  2  Modern,  217. 

This  rule  is  in  analogy  to  the  well-established  rule 
of  chancery  practice  in  this  State  that  when  a  joint  de- 
fendant answers  a  bill,  and  by  proof  removes  the  matter 
of  equity  set  up  against  him  and  the  other  defendants, 
who  do  not  answer,  there  can  be  no  decree  against  the 
defendants  so  failing  to  answer.  Hennessee  v.  Ford^  8 
Humph.,  500;  Butler  v.  Kinzie  d  FrankUriy  90  Tenn., 
31,  15  S.  W.,  1068;  Dmscomh  v.  Wallace,  105  Tenn., 
386,  59  S.  W.,  1013;  PhUlips  v.  Hollister,  2  Cold.,  271. 

It  would  be  an  anomalous  doctrine  to  establish  that 
one  of  several  joint  tortfeasors,  when  sued,  could  plead 
as  an  estoppel  by  judgment  that  another  joint  and  sev* 
eral  tortfeasor  had  been  sued  in  another  action  and 
exonerated.  A  wrong  committed  by  a  number  of  per- 
sons is  several  in  character,  and  only  joint  because 
each  is  liable  for  the  acts  of  all.  Ayer  v.  Ashmead, 
31  Conn.,  447,  83  Am,  Dec,  154;  Lovejoy  v.  Murray,  3 
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Wall.,  1, 18  L.  Ed.,  129;  Litchfield  V.  Goodnouo^s  Admr., 
123  U.  S.,  551,  8  Sup.  Ct.,  210,  31  L.  Ed.,  199. 

The  second  assignment  mnst  therefore  be  overruled. 

The  third  assignment  of  error  is  based  on  the  action 
of  the  trial  judge  in  admitting  the  following  evidence: 

Counsel  for  plaintiff  asked  the  witness  Burnley  the 
following  question: 

"Do  you  know  whether,  after  this  barge  was  levied 
on  and  before  it  was  sunk,  there  were  any  boats  by  there 
to  take  that  barge  to  Cairo? 

"A.    Yes,  sir;  two  boats. 

"Q.  Did  you  hear  anything  between  the  boats  and 
the  watchman  on  the  barge? 

"A.    Yes,  sir. 

"Q.    Well,  what? 

"A.  I  heard  him  tell  the  captain  that  the  barge  was 
attached,  and  he  couldn^t  let  it  go.*' 

There  was  evidence  tending  to  show  that,  when  the 
United  States  marshal  levied  on  the  lumber  and  placed 
Scroggins  in  possession  of  it  as  the  representative  of 
the  Three  States  Lumber  Company,  the  latter  placed 
the  lumber  in  charge  of  Burnley,  the  bargeman,  and  di- 
rected him  to  hold  the  barge  and.  contents  for  Scroggins, 
and  not  permit  it  to  be  moved.  It  appears  that  on  the 
trial  Scroggins  denied  that  he  had  put  the  bargeman 
in  charge  of  the  property;  but  Hawkins,  Burnley,  and 
Matthews,  three  witnesses,  testified  that  the  bargeman 
had  been  placed  in  possession  of  the  barge  and  lumber 
by  Scroggina    It  thus  appears  that  the  bargeman  be- 
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came  the  agent  of  the  Three  States  Lumber  Company 
while  in  charge  of  that  bargey  and  the  question  present^ 
ed  on  the  exception  to  this  evidence  is  whether  op  not 
his  declaration  while  in  charge  of  the  lumber  was  ad- 
missible in  evidence  against  his  principal.  The  objec- 
tion to  the  evidence  was  not  based  upon  the  character 
of  the  agent  who  made  the  statements,  but  ui>on  the 
ground  that  the  statements  were  made  some  time  after 
the  levy  had  been  made.  The  exception,  therefore,  did 
not  go  to  the  character  of  the  agent,  but  to  the  time 
when  his  statements  were  made.  We  think  these  state- 
ments were  competent,  as  tending  to  show  the  Three 
States  Lumber  Company  was  claiming  the  exclusive 
custody  of  the  barge  and  its  contents. 

"Where  the  acts  of  the  agent  will  bind  the  principal, 
then  his  representations,  declarations^  and  admissions 
respecting  the  subject-matter  will  also  bind  him,  if  made 
at  the  same  time;  and  constituting  part  of  the  res  gestae.'^ 
Oavin  v.  Walker,  14  Lea,  646. 

"The  declarations  of  the  agent,  to  be  admissible 
against  the  principal,  must  be  declarations  accompany- 
ing the  act  and  explanatory  of  it"  Southern  Life  Ins. 
Co.  V.  Booker y  9  Heisk.,  607,  24  Am.  Rep.,  344. 

"The  acts  and  declarations  of  an  agent  during  the 
continuance  of  the  agency,  in  the  lawful  prosecution  of 
the  business  of  the  principal  respecting  the  matter  in 
litigation,  are  admissible  in  evidence  to  bind  the  prin- 
cipal." Setcunee  Mining  Co.  v.  McMahon,  1  Head,  582; 
Packet  Co.  V.  Clough,  20  Wall.,  540,  22  L.  Ed.,  406; 
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Railroad  Co.  v.  O'Brien,  119  U.  S.,  99,  7  Snp.  Ct,  172, 
30  L.  Ed.,  299. 

It  appears  from  the  evidence  that  the  declarations  of 
the  bargeman  songht  to  be  excluded  expressly  related 
to  the  business  for  which  he  had  been  employed,  and 
were  made  in  the  course  of  his  employment  It  is  alto- 
gether too  circumscribed  a  view  of  the  question  to  limit 
the  agent's  declarations  to  the  moment  of  the  levy  of 
the  writ  The  barg^nan  waB  afterwards  intrusted  witii 
the  custody  and  possession  of  this  property  as  the  repre- 
sentative of  the  Three  States  Lumber  Company,  and  all 
that  he  said  explanatory  of  his  possession  and  why  the 
barge  could  not  be  towed  to  Cairo  by  the  tugboats  was 
admissible  in  evidence. 

This  assignment  of  error  will  therefore  be  over- 
ruled. 

The  fourth  assignment  of  error  is  that  the  court  erred 
in  charging  the  jury  as  follows: 

"That  where  a  person  or  irorporation  wrongfully  takes 
possession,  without  authority,  of  the  personal  property 
of  another,  and  converts  such  goods  or  chattels  to  his  or 
its  own  use  by  exercising  dominion  over  it  against  the 
right  of  the  owner,  or  does  any  act  with  the  intention 
of  impugning  for  a  moment  the  plaintiff's  general  right 
or  dominion  over  the  property,  such  acts  would  amount 
to  conversion  and  the  person  or  corporation  would  be 
liable  in  damages  to  the  amount  of  the  property  to  the 
owner/' 

It  is  said  there  was  no  evidence  on  the  trial  that 
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the  Three  States  Lumber  Company  at  any  time  chal- 
lenged the  title  of  the  plaintiff  to  the  lumber  in  con- 
troyersyy  and  hence  the  charge  of  the  court  was  inap- 
plicable to  the  facts  in  the  case.  For  the  same  reason 
it  is  assigned  as  error  that  the  court  gave  in  charge 
the  special  instruction  asked  by  the  plaintiff,  Blanks, 
as  follows: 

"And  if  the  jury  believe  from  the  evidence  that  there 
was  at  that  time  on  said  barge  160,000  feet  of  lumber 
over  and  above  the  amount  named  in  said  writ,  and 
that  the  agent  of  the  defendant  Uxik  possession  of  said 
barge  and  such  other  lumber,  and  assumed  dominion  or 
control  thereover,  with  the  intent  of  impugning  or  deny- 
ing the  right  of  the  plaintiff  to  presently  exercise  domin- 
ion over  the  same,  this  was  in  law  a  conversion  by  the 
defendant  company  of  such  other  lumber  than  the  250,- 
000  feet  sued  for  in  the  action  of  replevin  wherein  the 
present  defendant  was  plaintiff ;  and  the  plaintiff  should 
be  entitled  to  a  recovery,  and  you  should  so  find." 

It  is  said  this  charge  was  wholly  inupplicable  to  the 
facts,  since  the  evidence  showed  the  Three  States  Lum- 
ber Comi)any  disclaimed  any  ownership  of  the  lumber 
in  controversy  or  any  intention  to  take  it  into  possession 
or  exercise  dominion  over  it,  except  as  it  was  a  part 
of  the  mass  of  lumber  wrongfully  commingled  by  the 
act  of  the  plaintiff.  It  will  be  observed  that  this  as- 
signment of  error  does  not  challenge  the  correctness  of 
the  abstract  statement  of  law  embodied  in  the  proposi- 
tions just  quoted;  but  the  objection  is  there  were  no 
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facts  disclosed  in  the  proof  which  warranted  such  in- 
structions, and  they  were  therefore  misleading.  The 
insistence  on  the  part  of  the  plaintiff  below  was  that 
Bcroggins,  as  the  agent  and  representative  of  the  Three 
States  Lumber  Company,  through  the  United  States 
marshal,  took  possession  of  the  barge  and  its  entire  load 
of  lumber.  Hawkins,  the  deputy  United  States  marshal, 
testified  that  he  told  Mr.  Scroggins : 

^^It  was  his  dul7  to  separate  that  lumber  and  take 
the  250,000  feet  ofF. 

"Q.    What  did  Scroggins  say? 

^^A.  He  said  it  was  too  much  trouble,  and  too  much 
work,  and  too  much  expense,  and  he  didn't  want  it 
done.'* 

Hawkins  further  testified  that  he  instructed  the  barge- 
man "not  to  let  any  one  have  any  part  of  that  barge 
load  of  lumber  without  the  consent  of  the  Three  States 
Lumber  Company's  agent.'' 

The  witness  was  then  asked : 

"Q.  How  came  you  to  give  those  instructions  to  the 
barge  keeper  about  the  whole  barge  of  lumber?  On  your 
own  motion? 

"A.     No,  sir.    Mr.  Scroggins'  orders. 

"Q.    Mr.  Scroggins  directed  you? 

«A.    Yes,  sir. 

"Q.  Was  he  present  when  these  instructions  were 
given? 

"A.  Yes,  sir ;  me  and  him  and  the  barge  keeper  was 
all  there  together  all  the  time." 
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On.  cross-examination  the  witness  said: 

"He  [Scpoggins]  told  me  wliat  to  do,  and  to  go  down 
there  and  attach  250,000  feet  of  that  lumber,  and  not 
to  take  it  off  the  barge,  but  to  leave  it  on  the  barg^ 
but  that  he  was  going  to  take  it  to  Cairo,  all  of  it" 

Blanks  testified: 

"Scroggins  did  tell  me  he  had  served  the  writ  during 
my  absence  and  had  taken  possession  of  the  barge  of 
lumber,  because  he  could  not  hold  the  marshal  there 
any  longer." 
.  Matthews  testified : 

"We  met  Mr.  Scroggins  in  the  road,  and  he  said  to 
Mr.  Burnley  that  he  had  attached  that  barge  load  of 
lumber  and  had  put  a  notice  on  it,  and  had  notified  that 
watchman  to  hold  it  there  subject  to  his  orders — to  hold 
it  until  further  notified.  Notify  any  boats  that  might 
come  up  there  that  the  barge  was  attached,  and  not  to 
let  it  leave  there  without  his  knowledge." 

Burnley  testified: 

"I  met  him  [Scroggins]  in  the  road,  I  and  Mr.  Mat- 
thews. We  were  in  the  buggy  together,  and  he  and  the 
marshal  were  coming  from  the  barge,  and  I  was  going 
to  the  barge,  and  he  told  me  he  had  been  down  there 
and  attached  that  barge.  That  was  what  he  said  to 
us." 

We  think  these  quotations  sufficient  to  show  there 
was  evidence  to  the  effect  that  the  Three  States  Lumber 
Company,  through  its  agent^  took  charge  of  the  whole 
barge  load  of  lumber  and  left  it  in  the  custody  of  the 
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bargeman  as  its  agent  The  jury  by  their  verdict  have 
settled  this  conti-overted  question  of  fact  in  fayor  of 
the  contention  of  the  plaintiff  below,  and  there  is  ample 
testimony  to  support  the  finding.  These  facts  so  found 
make  out  a  case  of  conversion,  upon  the  principle  de- 
cided in  Scrugys  v.  Davis,  5  Sneed,  261;  Bell  v.  Cumr 
mings,  3  Sneed,  275;  Childress  v.  Ford,  1  Heisk.,  463; 
Elmore  v.  Brooks,  6  Heisk.,  45. 

The  fifth  assignment  of  error  is  based  upon  the  re- 
fusal of  the  trial  judge  to  submit  to  the  jury  the  follow- 
ing si>ecial  instruction  asked  on  behalf  of  the  Three 
States  Lumber  Company  as  follows: 

'*Bven  though  the  jury  should  find  that  the  lumber 
in  controversy  was  also  seized  under  the  writ  of  replevin 
and  delivered  to  the  agent  of  the  Three  States  Lumber 
Company,  yet^  if  they  should  further  find  that  because 
of  the  inclement  weather,  or  because  of  the  assent  of 
the  said  Blanks,  the  250,000  feet  of  lumber  levied  on 
was  not  separated  from  the  lumber  in  controversy  be- 
fore the  barge  sank,  your  verdict  should  be  for  the 
defendant.'* 

It  is  said  that  this  special  instruction  was  rendered 
necessary  because  in  the  general  charge  the  court  had 
told  the  jury: 

"If  you  find  from  the  evidence  that  the  said  marshal, 
Hawkins,  did  not  separate  the  250,000  feet  of  lumber 
for  which  the  writ  of  replevin  had  been  issued  from  the 
other  lumber,  etc.,  your  verdict  should  be  for  the  plain- 
tiff/' 
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We  think  this  instruction  was  properly  refused. 
There  is  no  evidence  in  the  record  tending  to  show  that 
when  the  barge  load  of  lumber  was  levied  on  the  weather 
was  so  inclement  that  the  separation  of  the  lumber 
was  thereby  prevented.  As  we  understand  the  record, 
the  weather  was  not  inclement  at  the  time  the  levy  was 
made,  and  no  such  condition  prevailed  for  several  days 
after  the  levy.  The  effect  of  the  special  request  was 
to  instruct  the  jury  that,  although  the  conversion  haxi 
taken  place  before  the  intervention  of  the  inclement 
weather,  if  afterwards,  on  account  of  the  weather,  there 
was  no  separation  of  the  lumber  before  the  barge  sank, 
this  fact  would  exonerate  the  company  from  liability  for 
the  previous  conversion.  This  was  not  a  sound  proposi- 
tion of  law.  The  court  did  instruct  the  jury  that  the 
company  was  entitled  to  a  reasonable  time  within  which 
to  make  the  separation,  and  the  evidence  does  not  show 
that  the  company^s  agent  was  prevented  from  making 
the  separation  by  the  weather.  The  special  request  was 
properly  refused. 

The  judgment  will  be  affirmed. 
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Thomas  CJoynb  v.  City  of  Memphis  et  al. 
{Jackson.    April  Term,  1907.) 

1.  AOnOKS.  Two  catuwB  of  action  presented  in  a  declaration 
are  properly  triable  separately. 
Where  a  declaration  presents  two  causes  of  action,  one,  in  the 
nature  of  an  action  for  the  taking  of  property,  demanding  dam- 
ages resulting  from  the  impairment  of  the  value  of  property 
abutting  on  a  street  by  lowering  the  grade  of  the  street,  and  the 
other,  for  the  use  and  occupation  of  the  house  on  the  premises, 
a  striking  out  of  the  last  cause  of  action  by  the  court  and  a 
direction  that  it  be  tried  in  a  separate  action,  or  before  a  sepa- 
rate jury  is  proper.     {Post,  pp.  654-661.) 

9.  DEOLARATIOlf.  Allegation  of  combination  and  confedera- 
tion ignored  as  surplusage,  when  out  of  harmony  with  the 
whole  declaration. 
An  allegation  of  combination  and  confederation  of  the  defendants 
made  in  a  declaration,  when  out  of  harmony  with  the  whole 
substance  of  the  declaration,  may  be  ignored  as  mere  surplus- 
age.    {Post,  pp.  659-661.) 

8.  MUNIOIPAIi  0OBPOBATION8.  Liability  for  damages  for 
impairment  of  ingress  and  egress  to  and  from  lots  abutting  on 
streets. 
A  municipal  corporation,  together  with  railroad  corporations.  In 
changing  the  grade  of  a  street  becomes  liable  in  damages  for 
compensation  for  the  impairment  of  the  easement  or  right  of 
ingress  and  egress  to  and  from  a  lot  abutting  thereon,  in  an 
action  for  such  compensation,  and  not  for  the  tort  or  trespass; 
•and  peremptory  instructions  for  defendants  in  such  case  un- 
der the  facts  of  the  case  is  erroneous.    (Post,  pp.  661-677.) 

Code  cited  and  construed:     Sees.  1985-1988     (S);  Sees.  1665-1661 
(M.  ft  v.);   sees.  1392-1394   (T.  ft  S.  and  1858). 
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Acts  cited  and  construed:    Acts  1891,  ch.  31. 

Cases  cited  and  approved:  Railroad  y.  Adams,  3  Head,  596,  600; 
Anderson  y.  Turbeyllle,  6  Cold.,  150;  Nashville  y.  Nlchol,  3  Bax., 
340;  Gray  y.  Knoxvllle,  85  Tenn.,  99;  Telegraph  and  Telephone 
Co.  y.  Railroad,  93  Tenn.,  522;  Hamilton  Co.  y.  Rape,  101  Tenn., 
222;  Barron  y.  Memphis,  113  Tenn.,  89. 

Oases  cited  and  distinguished:  Humes  y.  Knoxyllle,  1  Humph., 
408;  Railroad  y.  Bingham,  87  Tenn.,  530;  Smith  y.  Railroad, 
87  Tenn.,  630;  Chattanooga  y.  Neely,  97  Tenn.,  529;  State  y. 
Taylor,  107  Tenn.,  463. 

4.  CONSTITUTIONAL  LAW.  Statute  excepting  a  city  from 
liability  for  change  in  grade  of  street  resulting  in  impairment 
of  ingress  and  egress  is  unconstitutional. 
A  statute  (Acts  1901,  ch.  153)  providing  that  certain  clties>  mean- 
ing the  city  of  Memphis,  shall  he  excepted  from  a  statute  (Acts 
1891,  ch.  31)  authorizing  a  recovery  of  damages  by  property 
owners,  caused  by  changing  the  grade  of  streets,  is  uncon- 
stitutional, because  It  denies  compensation  for  private  property 
taken  for  public  use,  and  does  not  protect  a  city  from  liability 
for  the  impairment  of  an  easement  or  right  of  ingress  and 
egress  to  and  from  a  lot  abutting  on  a  street,  caused  by  a 
change  In  the  grade  of  the  street    {Po9i,  pp.  673-675.) 

Code  cited  and  construed:  Sees.  1985-1988  (S.);  sees.  1665-1667 
(M.  &  v.);   sees.  1392-1394   (T.  ft  S.  and  1858). 

Acts  cited  and  construed:  Acts  1879,  ch.  11;  Acts  1881,  ch.  96, 
sec.  5;  Acts  1891,  ch.  31;  Acts  1893,  ch.  41;  Acts  1897,  chs.  156, 
195,  215,  222,  277;  Acts  1901,  ch.  158. 

Constitution  cited  and  construed:     Art  1,  sec.  21;  art  11,  sec.  8. 

Cases  cited  and  approved:  Chattanooga  v.  Neely,  97  Tenn.,  529; 
Hamilton  Co.  v.  Rape,  101  Tenn.,  222;  Ooodbar  v.  Memphis,  113 
Tenn.,  33;  Barron  v.  Memphis,  113  Tenn.,  89. 

Case  cited  and  distlngruished:  Humes  v.  Knoxville,  1  Humpli^ 
408. 
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6.  XTJNIOIFAL  00BP0RATI0N8.  Bdght  of  aocesa  of  abutter 
owning  to  margin  of  street  is  same  as  that  of  owner  to  center 
of  street. 
An  abutting  owner,  whoee  line  eztends  only  to  the  margin  of  the 
street,  has  the  same  right  of  ingress  and  egress  In  respect  of 
of  his  abutting  property  to  and  from  the  street^  as  one,  whose 
line  extends  to  the  middle  of  the  street,  has.  (Post,  pp.  665, 
670,  675,  676.) 

Cases  cited  and  approved:  Railroad  y.  Bingham,  87  Tenn.,  580; 
Smith  y.  Railroad,  87  Tenn.,  630;  Hamilton  Go.  v.  Rape,  101 
Tenn.,  222;  Brumit  y.  Railroad,  106  Tenn.,  124. 

6.  SAME.  Same.  Compensation  is  not  denied  because  change  of 
grade  of  street  is  made  in  exercise  of  the  police  power. 
An  abutting  owner  is  entitled  to  compensation  for  the  impair- 
ment of  his  easement  of  access  to  and  from  his  abutting  prem- 
ises, resulting  from  the  change  of  the  grade  of  the  street, 
though  the  change  be  made  in  the  exercise  of  the  police  power 
by  lowering  the  street  for  the  passage  of  ordinary  traffic  and 
for  the  construction  of  an  elevated  railroad  resting  on  supports, 
but  at  the  level  of  the  street  before  the  change  was  mada 
(Post,  p.  676.) 

Acts  cited  and  construed:  Acts  1881,  ch.  96,  sec.  5. 

Case  cited  and  overruled:  Williams  v.  Taxing  District,  16  Lea, 
531. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — J. 
P.  YooNG^  Judge. 
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Edginoton  &  Edgington^  for  plaintiiT. 

THoa  H.  Jaokson,  Jambs  L.  MgReb,  and  A.  W. 
Biggs,  for  defendants. 


Mb.  JusncB  Neil  delivered  the  opinion  of  the  CJonrt. 

This  action  was  brought  in  the  circnit  court  of  Shelby 
county  to  recover  damages  for  a  permanent  injury  in- 
flicted upon  the  properly  of  the  plaintiff  in  error  by  the 
defendant  city  and  by  the  Chicago,  St.  Louis  &  New  Or- 
leans Railroad  Company  and  the  Illinois  Central  Rail- 
road Company.  The  circuit  judge  gave  a  peremptory 
instruction  in  favor  of  the  defendants,  and  verdict  and 
judgment  were  rendered  accordingly.  Prom  this  action 
of  the  court  an  appeal  has  been  prayed  to  this  court,  and 
errors  have  been  assigned. 

The  declaration  contains  the  following  averments : 

That  on  or  about  July  22,  1902,  the  plaintiff  became 
the  owner  of  lot  No.  3,  in  block  67,  in  Willoughly  Wil- 
liams' subdivision  of  lands  located  in  Shelby  county, 
and  State  of  Tennessee,  in  that  part  of  the  city  of  Mem- 
phis known  as  Ft  Pickering,  the  lot  being  described  as 
follows : 

**Beginning  at  a  point  which  is  the  southwest  comer 
of  Jackson  street,  or  Iowa  avenue  and  Eighth  street,  or 
Texas  avenue,  and  running  thence  west,  and  with  the 
south  line  of  Iowa  avenue,  32  feet;  thence  south  177 V^ 
feet  to  an  alley;  tiience  east,  and  with  the  line  of 
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alley,  32  feet  to  the  we«t  line  of  Eighth  street^  or  Texas 
ayenne;  thence  north,  and  with  the  west  line  of  Eighth 
street,  or  Texas  avenue,  177i/^  feet  to  Jackson  street, 
or  Iowa  avenue,  the'  point  of  beginning/^ 

That  on  the  date  above  mentioned  there  was  on  the 
lot  a  good,  substantial  dwelling  house,  together  with 
other  buildings,  outhouses,  and  fences,  and  that  the 
dwelling  house  was  occupied  by  tenants;  that  on  the 
date  mentioned  plaintiff's  bnildings  and  improvements 
were  on  a  level  with  the  street  in  front — ^that  is,  with 
Iowa  avenue  in  front  and  with  Texas  avenue  on  its 
east  side ;  that  some  months  after  he  became  the  owner 
of  the  property  the  defendants  hegsm  excavating  on  the 
north  and  east  sides  of  the  lot,  and  they  continued  their 
excavations  until  they  were  completed,  within  a  year 
from  the  date  when  the  present  suit  was  instituted; 
that  during  this  x)^iod  defendants  excavated  Iowa  ave- 
nue to  a  depth  of  about  eighteen  feet  below  the  level  of 
the  lot,  and  built  walls  on  the  north  and  south  sides  of 
this  avenue  sixteen  feet  high  along  the  entire  thirty  feet 
front,  and  beyond  in  both  directions,  of  plaintiff's  lot; 
that  on  the  east  side  the  defendants  excavated  Texas 
avenue  to  a  depth  of  about  eighteen  feet,  and  here  they 
also  built  a  wall ;  that  by  these  excavations  and  changes 
the  defendants  placed  the  present  grade  of  both  Iowa 
and  Texas  avenues  about  eighteen  feet  below  the  for- 
mer grade  of  these  avenues,  as  they  existed  at  the  time 
the  plaintiff  became  the  owner  of  the  lot  above  described. 

It  is  further  alleged  that  these  excavations  were  made 
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for  the  purpose  of  creating  a  subway,  for  Ihe  passage 
of  the  ordinary  traffic  of  the  city,  to  protect  it  from  the 
passage  of  the  trains  of  the  railway  companies  above 
mentioned,  the  tracks  of  the  latter  being  eleyated  above 
the  snbway;  that,  while  this  structure  is  a  great  con- 
venience both  to  the  railroads  and  to  the  public,  it  has 
greatly  injured  the  value  of  the  plaintiff's  property, 
both  as  residence  property  and  for  business  purposes. 

The  defendants  pleaded  the  general  issue.  The  rail- 
road companies  accompanied  the  general  issue  with  no- 
tice of  a  special  defense  to  the  effect  that  this  subway 
had  been  constructed  by  the  companies  under  a  require- 
ment made  by  the  city. 

There  was  evidence  introduced  in  the  court  below  in 
support  of  the  substance  of  the  declaration  as  above  set 
forth.  There  was  also  evidence  that,  prior  to  the  con- 
struction of  the  subway,  a  contract  had  been  entered  into 
by  the  city  and  the  railroad  companies,  which  contained, 
among  other  things,  not  necessary  to  be  referred  to, 
the  following  provisions : 

"First.  The  Illinois  Central  Railroad  Company  and 
the  Chicago,  St.  Louis  &  New  Orleans  Railroad  Com- 
pany are  required  to  build  a  subway  on  Iowa  avenue, 
beginning  at  a  point  in  or  near  M*ain  street,  continuing 
westwardly  in  and  along  said  Iowa  avenue,  and  under 
petitioner's  tracks,  to  a  point  in  or  near  Florida  avenue; 
said  subway  to  be  built  under  the  supervision  and  direc- 
tion of  the  city  engineer.  The  city  is  to  excavate  the  ai>- 
proaches  to  the  line  of  said  railroad  right  of  way,  and 
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the  Illinois  Central  Railroad  Company  and  the  Chicago^ 
St.  Lonis  &  New  Orleans  Railroad  Comi>any  are  to  do 
all  the  rest  of  the  work,  and  are  to  i>aye  and  wall  with 
stone  and  otherwise  protect  the  entire  length  of  said 
subway,  so  as  to  give  complete  and  ample  protection 
to  any  and  all  persons  using  the  same,  and  the  said  Illi- 
nois Central  Railroad  Company  and  the  Chicago,  St. 
Louis  &  New  Orleans  Railroad  Company  are  to  hold  the 
city  harmless  from  any  and  all  damage  that  may  arise 
from  the  use  of  the  same  by  the  public ;  and  in  the  event 
that  the  city  shall  require  or  allow  the  street  railway 
comx)any  to  place  its  tracks  on  Iowa  avenue  in  and  along 
the  subway,  then  said  street  railway  company  shall  be 
required  to  pay  said  Illinois  Central  Railroad  Company 
and  the  Chicago,  St.  Louis  &  New  Orleans  Railroad 
Company  thirty  (30)  per  cent,  of  the  cost  of  construc- 
tion of  said  subway.    •    •    • 

'Thirteenth.  The  said  second  parties  are  to  keep  all 
the  grounds  and  premises  occupied  by  them  free  from  all 
manner  of  nuisance  and  in  suitable  repair  and  good  con- 
dition, and  they  are  to  do  all  of  the  work  and  make  all 
of  the  improvements  that  are  or  may  be  necessary  upon 
the  aforesaid  premises,  and  any  other  premises  occupied, 
in  order  to  the  proper  use  of  said  premises,  and  every 
part  thereof,  but  they  are  not  to  change  the  grade  of  any 
street  or  public  ground  without  the  previous  consent  of 
the  first  party,  and  said  first  party  is  not  to  be  called  on 
to  make  any  expenditures  or  to  do  any  work  thereon  or 
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on  account  thereof  at  any  time;  and  said  second  i)arties 
are  to  pay  all  damages  they  or  their  employees  may  oc- 
casion to  persons  or  to  private  property^  and  are  to  in- 
demnify and  save  harmless  the  first  "psrty  from  and 
against  all  losses  of  every  description  and  all  claims  and 
damages  occasioned  either  directly  or  indirectly,  or  to 
occur,  against  or  to  result  to  said  first  party  on  account 
of  the  privileges  hereby  granted,  or  the  exercise  of  the 
same,  or  the  occupation  of  said  premises  by  the  said 
second  parties^  or  any  one  under  their  authority  or  per- 
mission, or  by  the  use  of  the  same  by  others  under  it" 

This  contract  also  contained  a  provision  that  the  rail- 
road companies  would  defend,  on  their  own  account  and 
at  their  own  expense  and  costs,  all  suits  arising  out  of 
the  doing  of  the  work,  either  directly  or  indirectly,  and 
that  they  would  hold  the  city  harmless  from  all  damages 
and  losses  to  accrue  by  reason  of  such  suits,  or  the  re- 
sults thereof,  in  any  and  every  manner,  and  that  the 
railroad  companies  would  assume  and  pay  all  sudi 
losses  and  damages  themselves. 

There  is  evidence  to  the  effect  that  in  front  of  the 
plaintiff's  lot^  and  between  it  and  the  edge  of  the  parapet 
overlooking  the  street  below,  as  excavated  for  the  sub- 
way, there  was  left  a  strip  of  ground  fourteen  feet  wid^ 
and  of  this  four  feet  was  occupied  by  a  concrete  side- 
walk. Between  the  sidewalk  and  the  edge  of  the  parapet 
there  was  a  space  of  about  ten  feet  covered  with  broken 
stone.  Wagons  could  approach  the  place  in  this  manner 
from  the  fronts  but  it  does  not  appear  that  they  could 
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tnm  around.  Some  two  hundred  feet  west  of  the  plain- 
tiflPs  lot  there  was  a  bridge  across  the  subway,  by  which 
the  house  on  plaintiff's  lot  above  the  subway  could  be 
approached.  Leading  down  the  face  of  the  parapet  there 
were  steps,  and  in  this  manner  access  might  be  had  to  the 
subway,  and  from  the  subway  to  the  lot,  by  pedestrians. 
The  ordinary  access,  however,  from  the  street  or  sub- 
way as  it  existed  before  the  grade  was  lowered,  has  been 
wholly  destroyed.  There  is  evidence  to  the  effect  that 
his  deprivation  has  decreased  the  value  of  the  property 
to  the  extent  of  at  least  |3,000. 

We  have  given  above  the  full  substance  of  the  declara- 
tion, except  in  two  particulars.  One  of  these  exceptions 
*  consists  in  the  fact  that  there  is  a  paragraph  inserted  in 
the  body  of  the  declaration,  having  little  connection 
with  its  context,  in  the  following  language : 

'Tlaintiff  alleges  that  said  defendants,  each  and  all, 
combined  and  confederated  in  one  common  purpose,  and 
unlawfully.*' 

The  other  exception  is  an  averment^  comi>osing  the 
last  paragraph,  in  the  following  words : 

'Tlaintiff  alleges  that,  in  addition  to  the  wrongs  and 
injuries  complained  of,  the  said  defendants  combined 
and  confederated  together  and  took  forcible  possession 
of  said  dwelling  house  and  premises,  and  drove  out  the 
tenants  of  plaintiff,  and  occupied  the  dwelling  as  a  tool- 
house  and  for  other  puri)oses,  and  they  retained  posses- 
sion of  same  until  about  the  1st  day  of  May,  1905,  to  the 
great  loss  and  damage  of  plaintiff  in  injury  to  said 
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dwelling  house,  buildings,  and  fences,  and  in  the  loss  of 
the  rents  and  profits  of  said  property.'' 

The  circuit  judge  held  that  this  i>aTagraph  presented 
a  cause  of  action  distinct  from  the  residue  of  the  declar- 
ation, and  struck  it  out  of  the  present  suit^  and  directed 
the  issue  presented  by  that  clause  to  be  tried  in  a  separ- 
ate action,  or  before  a  sepai*ate  jury. 

This  action  of  the  court  is  assigned  for  error. 

The  determination  of  this  question  involved  also  a  con- 
sideration of  the  effect  of  the  previous  paragraph  quoted 
from  the  declaration. 

It  is  insisted  on  behalf  of  the  defendants,  we  suppose 
from  the  presence  of  the  short  paragraph  first  quoted, 
that  this  is  an  action  of  tort  The  plaintifiF's  counsel, 
while  treating  the  action  in  all  other  respects  as  one 
brought  to  recover  for  an  injury  done  to  the  property 
by  the  destruction  of  its  access  to  the  street^  and  hence 
in  the  nature  of  an  action  to  recover  for  a  taking  of  the 
plaintiff's  property,  when  they  come  to  consider  the 
propriety  of  the  court's  action  in  striking  out  the  last 
paragraph,  treat  the  action  as  one  brought  for  pure  tort, 
and  make  the  argument  that  a  single  action  may  be 
maintained  for  all  of  the  consequences  of  a  tort. 

It  is  necessary  that  we  construe  the  declaration. 

The  declaration  presents  two  causes  of  action — one, 
the  impairment  of  the  value  of  the  property  by  the  lower- 
ing of  the  grade  of  the  street;  the  other,  for  use  and  oc- 
cupation of  the  house  as  a  receptacle  for  the  tools  of 
the  railway  company.    The  order  of  the  circuit  judge 
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in  respect  of  the  last  cause  of  action  was"  correct.  The 
paragraph  quoted,  "That  said  defendants,  each  and  all, 
combined,  and  confederated  in  one  common  purpose, 
and  unlawfully,"  is  so  out  of  harmony  with  the  whole 
substance  of  the  declaration  that  it  may  be  ignored  as 
mere  surplusage.  We  have,  in  the  beginning  of  this 
opinion,  presented  the  declaration  as  it  stands  denuded 
of  the  two  incongruous  paragraphs.  It  appears  to  be, 
from  this  presentation,  an  action  to  recover  for  the  im- 
pairment of  the  value  of  the  property  by  the  construc- 
tion of  the  subway  or  the  lowering  of  the  grade. 

The  question  presented  is  whether  the  facts  alleged 
and  proven,  along  with  the  other  facts  above  set  forth 
as  having  been  proven  at  the  trial,  show  a  case  for  re- 
lief. 

In  support  of  the  action  of  the  circuit  judge  in  direct- 
ing a  peremptory  instruction,  we  are  referred  by  coun- 
sel of  the  city  and  counsel  for  the  railroad  companies 
to  Humes  v.  Mayor  of  Knoxville,  1  Humph.,  408,  34  Am. 
Dec,  657;  Chattanooga  v.  Ueely,  97  Tenn.,  529,  37  S. 
W.,  281 ;  Railroad  v.  Bingham,  87  Tenn.,  530,  11  S.  W., 
705,  4  L.  R.  A.,  622;  Smith  v.  Raihvay,  87  Tenn.,  630, 

11  S.  W.,  709 ;  State  v.  Taijlor,  107  Tenn.,  463,  64  8.  W., 
766 ;  Acts  1879,  p.  15,  c.  11 ;  Acts  1901,  p.  272,  c.  153, 
amending  Acts  1891,  p.  67,  c.  31. 

In  opposition  to  the  instruction  we  are  referred  by 
plaintiff's  counsel  to  And4)r8on  v.  TvrbeviUe,  6  Cold., 
150 ;  Gray  v.  Knoxville,  85  Tenn.,  99, 1  S.  W.,  622 ;  Hamr 
Uton  County  v.  Rape,  101  Tenn.,  222,  47  S.  W.,  416; 
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Mayor  v.  Nichol,  3  Baxt,  340;  Telegraph  &  Telephone 
Co.  V.  Electric  By.  Co.,  93  Teiin.,  522,  29  S.  W.,  104 ;  Bar- 
ron V.  City  of  Memphis,  113  Tenn.,  89,  80  S.  W.,  832, 106 
Am.  St  Hep.,  810;  Code  1858,  sections  1392-1394,  and 
chapter  31,  p.  67,  of  the  Acts  of  1891. 

There  are  several  contentions  in  respect  of  ttie  stat- 
ntes  and  sections  of  the  Code  referred  to,  on  both  sides, 
and  also  certain  other  questions  which  will  be  discussed, 
so  far  as  is  deemed  necessary  to  a  proper  disposition 
of  the  cause. 

Humes  v.  Mayor  of  Knoamlle  presents  the  following 
case:  Humes  and  wife  were  the  owners  of  a  lot  on 
Prince  street  The  city  graded  Prince  street  at  a  dis- 
tance of  about  eight  feet  from  Hume^s  stable.  The  grade 
of  the  street  was  lowered,  also,  to  a  depth  of  between 
six  and  eight  feet  The  result  was  that  the  stable  was 
very  materially  injured.  The  action  was  "trespass  on 
the  case.'*  Among  the  facts  found  there  was  a  finding 
to  the  effect  that  there  was  no  other  motive  actuating 
the  corporation  than  the  improvement  of  a  public  street 
for  the  convenience  of  tJie  inhabitants  of  the  city.  This 
court  held  that  there  was  no  ground  of  action.  The  rea- 
son  given  was  "that  if  a  man  does  what  he  has  a  right 
to  do  upon  his  own  land,  without  trespassing  upon 
any  law  or  custom,  or  the  title  or  possession  of  another, 
he  is  not  liable  to  damage  for  injurious  consequences, 
unless  he  does  it,  not  for  his  own  advantage,  but  malic^ 
iously;  and  the  damage  shall  be  considered  a  casualty 
for  which  he  is  not  censurabla''    In  illustration  of  this 
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it  was  said  that  a  person  about  to  erect  a  house  contign- 
ons  to  another  mi^ht  lawfully  sink  the  foundation  of  it 
Selow  that  of  his  neighbor's  honse^  and  not  be  liable 
for  the  damages  which  his  neighbor  might  sustain  in  con- 
sequence of  it^  provided  it  was  unintentional,  and  he 
had  used  reasonable  care  and  diligence  in  digging  on  his 
own  ground  to  prevent  any  injury  to  his  neighbor. 

The  conclusion  drawn  from  the  authorities  cited  was 
that  every  proprietor  of  land^  where  not  restrained  by 
covenant  or  custom,  has  entire  dominion  of  the  soil  and 
the  space  above  and  below  to  any  extent  he  may  choose 
to  occupy  it,  and  that  in  this  occupation  he  may  use  his 
land  according  to  his  own  judgment,  without  being  an- 
swerable for  the  consequences  to  an  adjoining  owner, 
unless  by  such  occupation  he  intentionally  or  from  want 
of  reasonable  care  and  diligence  inflicts  upon  him  an 
injury. 

In  applying  this  principle  it  was  said  that  the  corpora- 
tion was  the  proprietor  of  the  public  streets  of  the  city, 
which  is  held  in  trust  as  easements  for  the  convenience 
of  its  citizens,  and  as  such  proprietor  it  had  the  power 
to  grade,  macadamize,  or  do  anything  else  for  the  im- 
provement of  the  streets,  whereby  they  might  be  made 
to  answer  the  end  for  which  they  were  designed;  and 
if  in  the  exercise  of  this  power  the  property  of  any  indi- 
vidual should  be  rendered  less  valuable,  either  by  being 
elevated  above  or  depressed  below  the  common  level, 
no  recovery  could  be  had  unless  it  should  further,  ap- 
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pear  that  the  city  had  inflicted  the  injury  wantonly  or 
from  neglecting  to  use  reasonable  diligence  and  care. 

In  Chattanooga  v.  Neely  the  case  of  Humes  v.  Mayor 
of  Knoxville  was  referred  to  only  in  passing.  The  ques- 
tion in  the  case  was  whether  the  rights  of  action  whidi 
the  plaintiff  claimed  could  be  enforced  under  the  sec- 
tions of  the  Code  above  referred  to,  or  were  to  be  en- 
forced under  chapter  31,  p.  67,  of  the  Acts  of  1891.  The 
conclusion  stated  was  that  the  latter  act  had  superseded 
the  sections  of  the  Code  mentioned,  and  controlled  the 
controversy. 

In  Railroad  v.  Bingham,  it  appeared  that  Mrs.  Bing- 
ham was  the  owner  of  a  block  of  lots  fronting  on  Sixth 
street,  in  the  city  of  Memphis,  upon  one  end  of  which 
she  had  erected  four  frame  dwelling  houses ;  that  at  the 
time  she  sustained  the  damage  for  which  she  sued  she 
was  in  the  receipt  of  a  monthly  rental  of  f  40  from  these 
houses ;  that,  after  her  property  had  been  thus  improved, 
Sixth  street,  including  that  part  in  front  of  her  tene- 
ments, was  occupied  by  the  Iron  Mountain  Bailroad 
Company,  by  the  construction  thereon  of  two  railway 
tracks,  over  which  it  passed  its  trains  in  reaching  its 
depot  in  the  city;  that  the  suit  was  brought  to  recover 
damages  sustained  by  her  property  in  the  use  of  the 
street  by  the  railroad  company. 

Among  other  grounds  of  action  stated  in  the  declara- 
tion as  summarized  in  the  opinion  of  the  court  were 
these: 

^^Second.     Damages  consequent  firom  the  grading  of 
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the  street  by  the  railroad  company.  Third.  Damages 
by  obstruction  of  her  right  of  ingress  and  egress  by  law- 
ful occupation  and  user  Qf  street  by  railway  company." 
As  preliminary  to  the  disposition  of  these  two  grounds 
of  action  the  court  construed  the  deed  of  Mrs.  Bingham 
as  confining  her  to  the  margin  of  the  street.  It  was  then 
said  that,  as  no  part  of  her  freehold  had  been  taken  or 
occupied  by  the  railroad  company,  her  damages  should 
be  limited  to  such  injuries  as  she  could  show  herself 
to  have  sustained  as  the  owner  of  a  mere  easement  in 
the  street  in  front  of  her  premises;  that  the  railroad  was 
not  a  trespasser  upon  the  street,  having  placed  its  tracks 
there  under  license  and  authority  from  the  city  govern- 
ment, which  power  had  been  delegated  to  the  latter  by 
the  legislature;  that  the  running  of  railroad  trains 
along  a  residence  street,  without  any  actual  obstruction 
of  the  right  of  an  abutting  owner  to  light  or  air,  or 
ingress  and  egress  to  and  from  his  premises,  would  in 
most  cases  be  regarded  as  injurious  to  the  property  of  a 
lot  owner,  caused  by  the  discomfort  and  inconvenience  of 
the  mere  passage  of  trains  in  front  of  his  premises,  and 
unpleasant  odors  and  disagreeable  noises  at  inconveni- 
ent hours,  but  that  these  would  not  supi>ort  an  action 
where  the  road  was  lawfully  upon  the  street;  that  no 
action  will  lie  by  an  abutting  lot  owner,  who  does  not 
own  the  fee  in  the  street,  for  injuries  which  merely  result 
from  the  legal  and  reasonable  use  of  a  public  street  by 
a  railway  company,  and  w}iich  leaves  hi9  right  of  ^ress 
and  ingress  reasonably  sufficient 
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It  is  now  to  be  observed  that^  both  in  tabulating  the 
grounds  of  action  stated  in  the  declaration  and  in  the 
consideration  of  these  grounds,  the  court  made  a  dis- 
tinction between  '^damages  consequent  from  the  grad- 
ing of  the  street''  and  ^^damages  by  obstruction  of  her 
right  of  ingress  and  egress.'' 

Upon  the  first  of  these  the  court  said  that  the  plain- 
tiflf  was  precluded,  under  the  authority  of  Humes  v. 
Knoxville;  and  Qray  v.  Knoamlle,  85  Tenn.,  99, 1  S.  W., 
622,  wa»  distinguished  on  the  ground  that  in  the  latter 
case  it  appeared  that  the  city,  by  throwing  surface  water 
on  the  property  of  the  plaintiff,  thereby  injuring  his 
cellars,  walls,  shrubbery,  etc.,  and  knocking  down  the 
fences  in  the  course  of  grading,  had  taken  and  applied 
defendant's  property  to  public  uses.  It  was  said  that, 
as  thus  understood,  that  case  was  in  no  wise  inconsistent 
with  Humes  v.  Knoxville;  that,  as  the  grading  was  not 
done  in  a  negligent  or  improper  manner,  the  plaintiff 
would  be  entitled  to  no  damages  on  that  ground.  The 
court  then  said : .  "The  next  contention  is,  that  if  it  be 
conceded  that  the  railway  company  has  the  legal  right 
to  maintain  its  tracks  upon  this  street,  and  that  it  has 
been  lawfully  using  these  tracks  for  its  usual  and  nec- 
essary business,  that  nevertheless  this  lawful  use  ha^ 
so  obstructed  the  right  of  ingress  and  egress  as  to  amount 
to  a  destruction  of  her  easement  in  the  street.  Exclud- 
ing the  sidewalks,  the  width  of  the  street  between  curb- 
ing is  forty-four  feet  The  tracks  are  two  in  number, 
and  are  in  the  center  of  the  street    The  space  between 
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the  outer  rail  and  the  curbing  is  12%  feet.  The  iron 
rail»  are  so  laid  as  to  be  f  ush  with  the  level  of  the  street, 
and  are  therefore  little  obstruction  to  the  ordinary  use 
of  the  street.  The  clear  space  on  either  side  of  the  tracks 
is  wide  enough  for  an  ordinary  vehicle  when  the  tracks 
are  in  use  by  the  company.  About  fourteen  r^ular 
trains  use  these  tracks  each  twenty-four  hours.  Thus 
the  whole  street  is  practically  free  and  unobstructed 
for  much  the  greater  part  of  the  time.  The  proof  abund- 
antly shows  that,  since  the  tracks  have  been  laid  and 
the  street  paved,  its  use  for  ordinary  traffic  has  greatly 
increased  in  spite  of  the  dangers  and  inconveniences  in- 
cident to  the  movement  of  trains.  That  the  street  may 
not  be  so  safe  or  agreeable  for  driving  as  without  the 
railroad  tracks  is  not  to  be  disputed ;  but  that  the  mere 
right  of  egress  and  ingress,  which  is  appurtenant  to 
every  abutting  owner  on  this  street,  has  been  destroyed 
or  materially  obstructed,  is  not  proven  by  the  fact©  of 
this  case.  The  lawful  and  prudent  use  of  the  privileges 
conferred  by  the  city  upon  this  street  to  the  railway  com- 
pany is  not  such  as  to  amount  in  any  sense  to  a  taking; 
of  her  right  of  easement  in  the  public  street,  or  to  a  sub- 
stantial destruction  of  her  rights  therein.  Not  owning 
the  fee  in  the  street,  she  has  no  right  of  complaint  so 
long  as  her  right  of  egress  and  ingress  is  reasonably 
sufficient,  where  the  occupation  of  the  street  by  the  rail- 
way company  is  lawful.  * ' 

Smith  v.  Street  Bailroad  is  in  the  main  wholly  for- 
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eign  to  the  present  inquiry,  but  does  here  and  there  con- 
tain some  passages  which  are  applicable.  It  is  therein 
said :  "Each  abutting  lot  owner  has  an  easement  of  way 
in  the  public  street  which  the  law  recognizes  as  his  pri- 
vate property.  Anderson  v.  Turheville,  6  Cold.,  158." 
Again  it  is  said:  "Her  only  private  property  in  the 
street  is  her  right  of  ingress  and  ^ress.  She  has  no 
other  right  or  interest  in  the  street  which  is  not  to  be 
enjoyed  equally  by  each  and  every  member  of  the  com- 
munity and  the  public  generally.'^ 

In  the  case  of  Anderson  v.  Turhevillej  wherein  the 
court  was  considering  the  power  of  a  city  to  close  a 
street  previously  established,  after  conceding  that  the 
city  had  the  power  to  abandon  the  public  use  of  it,  and  to 
be  exonerated  from  the  obligation  to  keep  it  in  rejMiir 
and  otherwise  in  a  condition  suitable  for  public  use,  it 
was  added:  "But  the  owners  of  lots  bordering  upon 
a  public  street  have  an  easement  of  way  in  the  street, 
in  addition  to  the  use  of  it  in  common  with  the  people 
generally.  This  additional  right  of  way  is  private  prop- 
erty, within  the  protection  of  the  law,  as  much  as  if  it 
were  corporal  property,  and  cannot  be  taken  for  public 
use  without  compensation.  Like  any  other  property,  it 
may  be  taken  for  public  use,  upon  compensation  [citing 
authorities].  As  to  the  easement  of  private  way,  the 
municipal  corporation  does  not  represent  the  owners 
of  it.  A  decree  wherein  those  owners  are  not  parties 
or  privies  is  not  binding  upon  them,  and  does  not  deprive 
them  of  their  rights  of  property.'' 
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The  court  therefore  held  that  a  decree  in  chancery 
closing  a  street^  rendered  in  a  suit  wherein  the  city  and 
one  of  the  abutting  owners  was  a  party,  was  without 
effect  as  to  the  other  owners  of  lots  bordering  on  the  old 
street,  so  far  as  related  to  their  easement  of  private 
way. 

In  Hamitton  County  v.  Rape  it  appeared  that  the  de- 
fendant in  error  owned  a  lot  abutting  on  a  street  lying 
in  an  unincorporated  suburb  of  Chattanooga;  that  in 
1895  Hamilton  county  put  down  the  grade  in  front  of 
the  property  from  three  to  seven  feet,  whereby  the  de- 
fendant in  error's  easement  of  access,  or  of  ingress  and 
egress  to  and  from  the  lots,  was  injured,  and  he  sued 
to  recover  on  this  ground.  Speaking  to  this  subject  the 
court  said  that  the  abutting  owner  **ha»  a  right  of  in- 
gress and  ^ress  to  his  properly — or,  as  it  is  called,  an 
easement  of  access — and  if  this  is  taken  away,  or  if  it  is 
impaired  or  incumbered  without  his  consent,  it  is  a  tak- 
ing of  his  property  for  public  purposes,  for  which  he  is 
entitled  to  compensation.  •  .  .  This  right  of  ingress 
and  egress  may  be  valuable  or  not  and  may  be  of  more 
or  less  value,  according  to  the  location  of  the  property. 
Thus,  in  the  country  districts^  when  a  grade  is  changed 
through  a  man's  farm,  the  right  of  ingress  and  egress 
may,  at  any  particular  point,  be  of  little  or  no  value, 
and  for  it  the  abutting  owner  would  be  entitled  to  little 
or  no  damages ;  but  in  case  of  suburban  property  a  way 
of  ingress  and  egress  to  the  front  of  every  lot  is  a  matter 
of  importance,  and  the  destruction  or  impairment  of 
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such  way  i0  a  proper  matter  for  compensation  to  the  ex- 
tent of  the  yalue  of  the  right  thns  taken  away.  It  is 
not  a  question  of  tort  under  the  pleadings,  but  of  taking 
a  valuable  property  right  without  compensation,^  etc. 

It  was  said  that  Humes  v.  Knoxville  was  in  apparent 
conflict  with  this  holding,  but  that  case  waa  distinguish- 
ed on  the  ground  that  the  action  there  was  for  a  tort, 
and  the  questions  of  taking  property  and  the  subsequent 
right  to  compensation  were  not  considered;  that  like- 
wise in  the  case  of  Railroad  v.  Adams,  8  Head,  596,  600, 
where  the  action  waB  for  a  tort,  the  distinction  between 
actions  of  tort  for  injuries  to  real  estate  and  for  com- 
pensation for  its  taking  was  considered  and  plainly 
drawn.  The  court  held  that  the  impairment  of  the  in- 
gress and  egress  by  cutting  down  of  the  grade  was  a 
proper  ground  for  action,  and  affirmed  a  judgment  of 
1650  therefor. 

It  is  immaterial  that  in  the  case  of  Hamilton  County 
V.  Rape  the  abutting  owner  owned  the  fee  to  the  center 
of  the  street,  since  the  right  of  access  is  the  same  in  one 
who  owns  only  to  the  margin  as  in  one  who  owns  to  the 
center. 

In  State  v.  Taylor,  where  the  question  arose  in  re- 
spect of  closing  a  street,  it  was  said :  ^^Aufiiorities  are 
abundant  for  the  proposition  that  a  municipal  corpora- 
tion, being  the  State's  representatives,  may  ordinarily 
vacate,  discontinue,  or  abandon  its  easement  in  a  street, 
or  part  thereof,  whenever  by  its  proper  board  found  to 
be  unnecessary  for  public  use  [citing  authorities].  But, 
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of  course^  this  does  not  mean  that  the  rights  of  abutting 
owners  affected  by  the  change  can  be  lawfully  ignored ; 
for  such  rights  must  in  each  case  be  reasonably  pre- 
served, or  compensation  paid  for  the  injury  done  them." 

In  Taylor  on  Corporations  it  is  said :  "To  constitute 
a  taking  of  property,  it  is  not  necessary  that  any  ma- 
terial thing  be  actually  taken.  It  is  enough  if  any  right 
of  the  owner  respecting  the  thing  owned  be  impaired, 
so  that  he  cannot  apply  the  thing  to  all  the  uses  of  which 
it  was  formerly  capable.  The  l^slature  cannot  author- 
ize either  a  direct  or  a  consequential  taking  or  injury 
to  property  without  compensation ;  and  if  a  corporation 
voluntarily,  for  its  own  benefit,  so  constructs  a  work 
as  necessarily  to  injure  the  property  (that  is,  the  thing 
owned)  of  an  individual,  or  deprive  him  of  any  right 
he  may  possess  r^arding  the  thing  which  he  owns,  or 
his  rights  therein,  it  will  be  bound  to  compensate  him  for 
his  damages,  even  though  the  work  be  properly  and  law- 
fully construed.'*   Id.,  sections  173,  473. 

In  Wood  on  Nuisances :  "Wherever  the  exercise  of  the 
right  asserted  operates  to  destroy  an  easement  incident 
to  real  property,  or  amounts  to  an  actual  physical  inva- 
sion of  projyerty  by  some  agency  that  produces  injury 
thereto,  or  imposes  a  burden  thereon,  this  is  a  taking 
of  property."    Id.,  section  762. 

Again  it  is  said :  "The  legislature  cannot  confer  upon 
a  corporation  the  right  to  do  any  act  that  imposes  a  bur- 
den upon  the  property  of  others,  that  amounts  to  an  ac- 
tual taking  of  property  for  public  purposes,  so  sb  to 
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exempt  sucli  corporation  from  liability  for  all  damages 
that  result  from  the  exercise  of  tlieir  franchiseB^  that 
in  law  amount  to  a  taking  of  property."  Wood  on  Nui- 
sanceSy  section  759. 

All  of  the  foregoing  excerpts  have  been  approved  by 
this  court    93  Tenn.,  522,  29  S.  W.,  104^  et  seq. 

We  are  now  ready  to  consider  the  sections  of  the  Code 
and  the  statutes  referred  to. 

As  to  the  sections  of  the  Code  (Code  1858,  sections 
1392,  1393,  1394;  Mill  &  V.  Code,  sections  1665-1667; 
Shannon's  Code, .  sections  1985-1987),  we  have  already 
had  occasion  to  remark  that  they  were  superseded  by 
chapter  31,  p.  67,  Acts  of  1891,  according  to  the  holding 
in  Chattanooga  v.  Neely,  supra.  This  act^  and  an  amend- 
ment thereto  embraced  in  chapter  41,  p.  53,  Acts  of  1893, 
are  comprised  in  section  1988  of  Shannon's  Code,  which 
reads  as  follows : 

"When  any  owner  of  real  estate  in  any  town  or  city 
in  the  State  of  Tennessee  shall  sustain  any  damage  to 
his  property  by  reason  of  any  change  made  in  the  nat- 
ural or  established  grade  of  any  highway  or  townway  in 
any  city  or  town  in  the  State,  or  by  reason  of  the  raising 
or  lowering  of  such  grades,  or  other  acts  done  for  the 
purpose  of  improving  or  repairing  such  ways,  the  said 
owner  shall  be  paid  all  damages  therefor  by  such  cities 
and  towns  within  said  State,  which  damage  may  be  re- 
covered before  any  court  of  competent  jurisdiction,  at 
any  time  in  one  year  from  the  completion  of  or  the  cessa* 
tion  of  such  works,  acts,  or  improvements;  but  all  bene- 
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fits  accrning  by  reason  of  such  improyements,  acts  or 
works  shall  be  allowed  to  affect,  reduce  and  offset  the 
damages  herein  provided  for." 

The  amendment  made  by  the  act  of  1893  was  simply 
that  "all  benefits  accruing  by  reason  of  such  improve- 
ments, acts  or  works  shall  be  allowed  to  affect,  reduce 
and  offset  the  damages  hereinbefore  provided  for." 

The  residue  of  the  section  quoted  is  from  chapter  31, 
p.  67,  Acts  of  1891.  This  latter  act  was  amended  by 
chapter  153,  p.  272,  Acts  of  1901,  by  adding  the  follow- 
ing words:  'Trovided,  that  this  act  shall  not  apply  to 
cities  or  trading  [taxing]  districts,  organized  or  existing 
under  the  act  approved  January  29,  1879,  entitled  *An 
act  to  establish  taxing  districts  in  this  State,  and  to 
provide  means  of  local  government  for  the  same,'  and 
acts  amendatory  thereof." 

Memphis  falls  within  the  act  of  1879  referred  to. 
Ooodbar  Y.  Memphis,  113  Tenn.,  33,  81  S.  W.,  1061.  In- 
deed, there  are  several  statutes  in  which  chapter  11,  p. 
15,  Acts  of  1879,  and  the  statutes  amendatory  thereof, 
are  spoken  of  as  comprising  the  charter  of  the  city. 
Acts  1897,  p.  343,  c.  156;  Acts  1897,  p.  412,  c.  195;  Acta 
1897,  p.  516,  c.  215 ;  and  Acts  1897,  pp.  528,  601,  cha  222, 
277. 

It  is  insisted  that  the  amending  act  of  1901  is  uncon 
stitutional,  because  in  violation  of  section  8  of  article 

11  of  our  State  constitution,  in  that  the  classification 
by  which  Memphis  is  excluded  from  the  operation  of 
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the  general  act  (chapter  31,  p.  67,  Acts  of  1891)  is  "un- 
natural, arbitrary  and  capricious." 

We  do  not  think  it  necessary  to  go  into  this  question 
in  its  general  aspect,  since  there  can  be  no  doubt  of  the 
unconstitutionality  of  the  act,  in  so  far  as  it  could  be 
construed  as  denying  to  any  citizen  compensation  for 
property  appropriated  to  public  use.  A  similar  conclu- 
sion was  reached  in  Barron  v.  Memphis,  wherein  it  was 
held  that  a  similar  statute  (Acts  1881,  p.  112,  c.  96,  sec. 
5),  purporting  to  exempt  the  city  from  liability  "for 
damages  or  injuries  to  persons  or  property  by  reason 
of  defects  in  the  streets  or  alleys,  or  other  property  un- 
der the  control  and  within  the  taxing  district,  or  for  the 
conduct  of  those  managing  the  affairs  of  such  districts," 
was  unconstitutional  to  the  extent  that  it  might  be  con- 
strued as  attempting  to  authorize  the  taking  of  private 
property  for  public  use  without  compensation.  In  that 
case  it  appeared  that  the  city  had  so  enlarged  and  so 
constructed  the  central  pier  of  a  bridge  extending  over 
Bayou  Qayoso  as  that  it  stood,  when  completed,  at  a 
small  angle  across  the  stream,  with  the  result  that  the 
current  of  the  stream  was  diverted  and  thrown  across 
the  lot  of  Mrs.  Barron,  which  eventuated  in  the  erosion 
of  the  lot  and  the  undermining  of  the  house  to  such  an 
extent  as  to  practically  ruin  the  former  and  compel  the 
removal  of  the  latter.  It  was  held  that  this  was  a  taking 
of  Mrs.  Barron's  property,  within  the  meaning  of  sec- 
tion 21,  art.  1,  of  our  State  constitution,  which  declares 
that  ^^no  man's  .  .  .  property  shall  be  taken  or  applied 
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to  public  use  .  .  .  without  just  compensation,"  and  that 
the  act  of  1881  referred  to  could  not  protect  the  city 
from  liability  therefor. 

Fop  the  same  reasons  the  act  of  1901  cannot  protect 
the  city  from  liability  fop  the  impaipment  of  plaintiff's 
easement  of  access  to  his  lot — ^his  pight  of  ingpess  and 
egress  to  and  fpom  Iowa  avenue  and  Texas  avenue — ^pe- 
suiting  fpom  the  deppession  of  the  gpade  of  the  street 
to  the  depth  of  eighteen  feet  below  the  supface  of  the  lot 
This  was  a  taking  of  plaintiflf^s  ppopepty — ^his  right  of  in- 
gpess and  egpess.  The  city  being  liable,  of  course  the 
defendant  pailway  companies  ape  also  liable. 

We  deem  it  unneceasapy  to  distinguish  Humes  v. 
Knoxville,  fpom  the  fact  that  this  has  been  done  already 
in  the  case  of  Hamilton  County  v.  Rape.  We  have  al- 
peady  stated  what  was  said  in  that  opinion  upon  that 
subject. 

The  authopity  of  the  case  last  cited  is  questioned  in 
the  bpief  of  the  city,  because  the  abutting  owner  whoee 
right  wepe  undep  examination  in  that  case  owned  to 
the  centep  of  the  stpeet,  while  the  abuttep  in  the  ppesent 
case  owned  only  to  the  margin.  The  distinction  is  tpuly 
stated,  but  does  not  impaip  the  applicability  of  the  case, 
because,  as  we  have  aJpeady  indicated,  an  abuttep,  whose 
line  extends  only  to  the  mapgin  of  the  street,  has  the 
same  pight  of  ingpess  and  egress  in  pespect  of  his  ppop- 
epty to  and  fpom  the  stpeet  that  one  has  whose  line  ex- 
tends to  the  middle  of  the  stpeet    Railroad  v.  Bingham, 
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supra;  Smith  v.  Street  Raihray  Co.,  supra;  Brumit  v. 
Railroad,  106  Tenn.,  124,  134,  60  S.  W.,  505,  et  seq. 

We  are  referred  to  Williams  v.  Tooling  District,  16 
Lea,  531,  as  a  persuasive  authority  in  support  of  the 
constitutionality  of  the  act  of  1901,  in  view  of  the  ftict 
that  that  case  upheld  the  constitutionality  of  section  5, 
c.  96,  p.  112,  of  the  Acts  of  1881,  above  quoted.  But  even 
that  act^  as  we  have  already  shown,  has  not  been  able  to 
stand  the  test  of  constitutionality,  when  adduced  as 
sanctioning  the  taking  of  private  property  for  public  use 
without  due  compensation. 

It  is  insisted  for  the  defendant  railway  companies  that 
the  tracks  ,were  elevated  above  the  grade  of  the  street 
in  the  exercise  of  the  police  power,  and  for  that  reason 
no  recovery  can  be  had  by  the  plaintiff.  The  change 
was  made,  not  by  elevating  the  tracks  of  the  railway 
companies,  but  by  lowering  the  grade  of  the  street;  the 
tracks  being  left  at  the  same  level  as  before,  of  course, 
however,  resting  on  supports,  instead  of  on  the  bed  of 
the  street  But  the  fact  that  this  disposition  of  the 
tracks,  as  between  the  city  and  the  railway  companies, 
was  made  through  the  exercise  of  the  police  power  (how- 
ever, it  seems  to  have  been  the  subject  of  contract  be- 
tween the  city  and  the  companies),  could  not  result  in 
depriving  the  plaintiff  of  his  right  to  compensation  for 
the  taking  of  his  property,  as  a  result  of  reducing  the 
grade  of  the  street.  The  opposite  conclusion  would  be 
a  non  sequitur. 

For  the  reasoni)  indicated,  the  action  of  the  court  be- 
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low  in  giving  a  peremptory  instruction  for  defendants 
was  erroneous.  The  jury  should  have  been  permitted  to 
pass  upon  the  questions  whether  there  was  an  impair- 
ment of  the  easement  of  access^  and  the  extent  of  it 

The  judgment  of  the  circuit  court  must  therefore  be 
reversed^  and  the  case  remanded  for  a  new  triaL 
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Equitablb  Building  &  LoAiN  Association  v.  Bank  of 

GoMMERGi]  &  Trust  Company. 

X  Jackson.    April  Term,  1907.)' 

1.  ABSTBAOTS  07  TITLE.    WiU   ixiduded,  thousrh  certificate 
refers  to  instraments  in  register's  office  only,  when. 

Where  the  body  of  an  abstract  of  title  contains  an  abstract  of 
twenty-three  Instniments,  among  which  was  a  will  as  shown 
by  a  will  book  required  to  be  kept  in  the  office  of  the  county 
court  clerk,  and  there  is  attached  to  the  abstract  a  certificate 
that  it  contains  all  conveyances  as  shown  by  the  records  in  the 
register's  office  of  a  certain  named  county,  the  contract  and  ab- 
stract includes  the  will.    (Post,  pp.  684,  685.) 

Case  cited  and  distinguished:  Thomas  y.  Carson,  46  Neb.,  765. 

2.  SAME.    Liability  of  abstracter  for  injury  resulting  from  error 
relied  on  as  correct. 

Where  an  abstract  of  the  title  purports  to  state  the  contents  or 
substance  of  instruments,  and  there  is  nothing  on  the  face  of 
the  abstract  to  Indicate  a  mistake  or  error,  the  customer  is 
justified  in  relying  upon  it,  without  making  an  original  inyesU- 
gation,  and  where  there  is  an  error  in  the  abstract,  and,  through 
(reliance  upon  it,  the  customer  has  sustained  an  injury,  the  ab- 
stracter is  liable  therefor,  provided  the  error  is  such  as  could 
have  been  avoided  by  the  exercise  of  ordinary  care  and  skill  on 
the  part  of  one  possessing  qualifications  adapted  to  the  business 
of  abstracting.     (Post,   pp,   685,   686.) 

Cases  cited  and  approved:  Dickie  v.  Abstract  Co.,  89  Tenn.,  432; 
Bank  v.  Ward,  100  U.  S.,  195;  Banker  v.  Caldwell,  3  Minn.,  94; 
Kane  v.  Rlppey,  22  Dr.,  296;  Heinsen  v.  Lamb,  117  HI.,  649; 
Wacek  v.  Prink,  51  Minn.,  282;  Young  v.  Lohr,  118  Iowa,  624; 
Bankin  v.  Schaefer,  4  Mo.  App.  108;  Keuthan  v.  Trust  Co.,  101 
Mo.  App.,  1. 
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8.    SAMB.    Same.    Negligence  rendering"  abstracter  liable    for 
injury  to  customer;  case  in  Judgment. 

An  abstracter  foils  to  exercise  a  proper  degree  of  care  and  skill 
where  the  abstract  furnished  refers  in  its  body  to  a  will  in  the 
chain  of  title  and  purports  to  set  out  its  contents  as  devising 
the  property  in  fee,  while  it  only  devised  a  life  estate,  and  a 
customer  Injured  in  relying  upon  the  abstract  is  entitled  to 
recover.    {Post,  p.  686.) 

4.  SAKB.  Abstracter  liable  to  customer  only,  and  not  to  third 
party,  when. 
An  abstracter  of  title  is  liable  only  to  the  person  to  whom  he 
furnishes  the  abstract,  and  not  to  a  third  person  to  whom  the 
cust(Nner  furnishes  the  abstract^  unless  there  ie  a  republication 
of  the  abstract  to  such  third  persc^L    iPo9t,  p.  686.) 

Cases  cited  and  approved:  Bank  v.  Ward,  100  U.  S.,  195;  Talpey 
V.  Wright,  61  Ark.,  275;  Mortgage  Co.  v.  Hughes  (C.  C),  20  Fed., 
39;  Mallory  v.  Ferguson,  50  Kan.,  685;  Symns  v.  Cutter,  9  Kan. 
App.,  210;  Glawatz  v.  Search  Co.,  63  K.  T.  Supp.,  691,  49  App. 
Biv.,  465;  Zweigardt  v.  Birdseye,  57  Mo.  App.,  462;  Siewers  v. 
Commonwealth,  87  Pa.,  15. 

Cases  cited  and  distinguished:  Dickie  y.  Abstract  Co.,  89  Tenn., 
4*31;  Denton  v.  Title  Co.,  112  Tenn.,  320;  Toung  v.  Lohr,  US 
Iowa,  624;  Loan  &  Savings  Ca  v.  Abstract  Co.,  31  Mont,  448; 
Association  v.  Title  &  Guaranty  Co.,  64  N.  J.  Law,  27. 

6.  SAMB.  Same.  Oase  in  judgment. 
An  abstracter  of  title  is  not  liable  to  a  lender  of  money  for  an  error 
making  a  defective  title  appear  to  be  perfect,  where  the  ab- 
stract was  furnished  to  a  husband  whose  wife  borrowed  money 
on  the  faith  of  the  correctness  of  the  abstract,  and  where  the 
abstracter  had  no  knowledge  of  the  purpose  for  which  the  hus- 
band intended  to  use  the  abstract;  because  there  was  no 
privity  between  the  abstracter  and  the  lender  of  the  money. 
(Post,  pp.  686-690.) 
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FROM  SHBLBT. 


Appeal  from  the  Chancery  Court  of  Shelby  Gountj.- 
F.  H.  Heiskell^  Chancellor. 


Mr.  JusncB  Nbil  made  the  following  statement  of 
facts: 

This  salt  was  brought  to  recover  the  som  of  $1,891.21 
and  interest  thereon,  allied  to  have  been  lost  bj  reason 
of  a  defect  in  an  abstract  of  title  issued  by  the  Buck  Ab- 
stract Company,  the  property  of  which  was  acquired 
by  the  Memphis  Abstract  Company;  the  Bank  of  Com- 
merce &  Trust  Company  conceding  its  liability  for  the 
debts  of  the  latter. 

The  abstract  was  obtained  and  used  under  the  follow- 
ing circumstances : 

T.  J.  Fox  intermarried  with  Lizzie  Oltmann,  and,  de- 
siring to  use  his  wife's  property  to  enable  him  to  pro- 
cure a  loan,  applied  through  a  third  party,  one  Haynes, 
to  the  Equitable  Building  &  Loan  Association  for  cer- 
tain shares  of  stock  and  for  a  loan  of  |2,500,  in  accord- 
ance with  the  building  and  loan  laws.  He  was  advised, 
through  his  agent,  that  it  was  necessary  to  procure  an  ab- 
stract of  title,  and  he  thereupon  ordered  such  abstract 
from  the  Buck  Abstract  Company.    At  the  time  this  ab- 
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stract  was  ordered  the  Buck  Abstract  ComiMtiiy  was  not 
informed  of  the  purpose  for  which  it  was  to  be  used, 
and  it  never  at  anj  time  had  knowledge  of  that  purpose 
The  abstract  was  delivered  to  Mr.  Fox,  and  by  him  to  his 
agent,  Haynes,  who  in  turn  delivered  it  to  the  building 
and  loan  association.  After  an  examination  by  the  at- 
torney of  the  association,  he  reported  that  the  title  was 
in  Mrs.  I.  F.  Fox,  in  fee.  Thereupon  Mrs.  Fox  made 
application  to  the  building  and  loan  association  for  a 
loan,  ajid  the  association  advanced  her  the  sum  of  |2,- 
600,  less  premiums,  taking  a  trust  deed  upon  her  inter- 
est in  the  property  covered  by  the  abstract.  Mra  Fox 
became  delinquent  in  her  payments,  and  the  property 
was  advertised  for  sale  under  the  trust  deed.  It  was 
then  discovered  that  she  had  only  a  life  estate^  and  the 
sale  waa  abandoned.  Notice  was  given  to  the  Bank  of 
Commerce  &  Trust  C!ompany  that  the  building  and  loan 
assoaiation  would  look  to  it  to  protect  it  against  any 
loss  it  might  suflFer  by  reason  of  an  alleged  defect  in 
the  abstract  of  titia  It  was  agreed  by  all  parties  to 
endeavor  to  get  Mrs.  Fox  to  pay  as  much  of  the  debt  as 
possible;  the  rights  of  neither  party  to  be  prejudiced 
by  the  delay  or  the  agreement.  Mrs.  Fox  died  shortly 
afterward,  and  all  her  interest  in  the  proi>erty  ceased. 
Thereupon  the  building  and  loaa  association  b^an  this 
suit. 

The  defect  in  the  abstract  complained  of  is  in  the 
item  numbered  19,  which  is  a  reference  to  the  will  of 
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Elizabeth  Oltmann,  who  was  the  mother  of  Mra  Fox. 

This  will  as  abstracted  is  as  follows: 
"No.  19,  wm  Book  11,  Page  307. 


Inttrument. 


Date. 


Filing. 


RenMilu. 


Elisabeth   Oltmann 

to 
Her   Daughter! 
Lizne  and  Lona 


WilL 


June  8th, 
1891. 


June  8th, 
1891. 


"Consideration,  f- 


— .  Proved  and  admitted  to  rec- 
ord June  8tli,  1891. 

"Conveys  ...  to  Lizzie  the  house  and  lot  N.  E. 
comer  Greenlaw  and  4th  st.,  74l?4x74l^  ft.,  and  S.  part 
of  lot  on  which  I  now  live,  being  so  much  of  said  lot  as 
lies  S.  of  the  line  running  half  way  between  the  two  brick 
houses  on  said  lot — ^the  part  here  conveyed  had  on  it  a 
single  tenemant  brick — .  .  .  to  her  sole  and  separate 
use,  etc.    To  Lona    .    .    .    other  property." 

Without  referring  to  the  records  to  examine  the  origi- 
nal will,  or  the  will  as  recorded  in  the  county  clerk's 
oflBce,  the  attorney  for  the  association  interpreted  the 
above  note  as  purporting  a  devise  of  an  estate  in  fee  to 
Mrs.  Fox  in  the  property  described,  and  so  reported  to 
his  client,  the  building  and  loan  association.  If  the  will, 
as  recorded  in  Will  Book  11,  at  page  307,  referred  to  in 
the  abstract,  had  been  examined,  it  would  have  been 
shown  that  the  devise  was  in  the  following  language : 

"To  have  and  to  hold  to  her,  the  said  Lizzie^  for  and 
during  her  natural  life,  for  her  sole  and  separate  use, 
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free  from  the  debts,  contracts  or  control  of  any  hasband 
she  may  have,  and  at  her  death  to  the  heirs  of  her  body 
forever.'' 

Mrs.  Pox  left  children  sarviving  her,  and  at  her  death 
the  remainder  vested  in  them  in  accordance  with  the 
terms  of  the  will.  The  certiflcate  attached  to  the  ab- 
stract is  in  these  words: 

"The  foregoing  abstract^  consisting  of  twenty-three 
instruments,  contains  all  conveyances  of  the  properly 
mentioned  in  the  caption  thereof,  of  date  since  Pebmary 
14,  1857,  shown  as  No.  1  therein,  of  record  in  the  regis- 
ter's office  of  Shelby  county,  Tennessee,  prior  to  this 
16th  day  of  January,  1901,  at  9  o'clock  a.  m.,  except  as  to 
W.  y2  lot  149,  which  is  a  continuation  from  June  23, 
1884. 

"[Signed]  R.  M.  Buck  Abstract  Co., 

"R.  M.  Buck,  Gen.  Mgr. 
"Prepared  for  T.  J.  Pox." 

The  will  of  Elizabeth  Oltmann  was  not  of  record  in 

« 

the  register's  office  of  Shelby  county,  but  was  of  record 
in  the  will  book  above  referred  to. 

The  chancellor  rendered  a  decree  against  the  Bank 
of  Commerce  &  Trust  Company  for  the  full  amount  sued 
for,  with  interest.  Prom  this  decree,  the  company  ap- 
pealed to  this  court  and  has  here  assigned  errors. 

The  errors  assigned  are : 

"(1)  That  the  abstract  of  title  is  not  defective;  (2) 
that  the  defect  complained  of  was  in  the  will  of  Eliza- 
beth Oltmann.  and  that  the  contract  of  the  abstract  com- 
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pany  was  to  furnish  an  abstract  only  of  such  instrn- 
ments  as  were  of  record  in  the  register's  office,  and  that 
this  will  was  not  of  record  in  that  office;  (3)  that  there 
was  no  privity  of  contract  between  the  building  and  loan 
association  and  the  abstract  company.'' 

HiBSGH,  GKX)DMAN  &  Alban,  for  Complainant. 
W.  A.  Percy  and  R.  Lbb  Babtbls,  for  defendant 


Mb.  Justice  Neil^  after  making  the  forgoing  state- 
ment of  facts,  delivered  the  opinion  of  the  Court 

We  shall  consider  the  first  and  second  assignments 
in  the  reverse  order. 

1.  Although  the  certificate  refers  only  to  the  reg- 
ister's office  of  Shelby  county,  and  wills  are  not  recorded 
there,  but  in  the  county  court  clerk's  office^  yet,  since 
the  body  of  the  abstract  refers,  for  No.  19,  to  the  will 
book,  and  purports  to  state  its  substance^  and  this  No. 
19  was  required  to  make  the  complement  of  twenty-three 
instruments  mentioned  in  the  aggregate  in  the  certifi- 
cate, the  contract  of  the  parties  must  be  held  to  apply 
to  that  instrument^  and  there  can  be  no  doubt  in  fact 
that  it  was  so  intended  and  understood  by  the  parties. 
Thomas  v.  Carson,  46  Neb.,  765,  65  N.  W.,  899  (cited 
by  the  appellants'  counsel),  does  not  cover  such  a  state 
of  facts.  In  that  case  the  certificate  covered  instru- 
ments only  in  <^the  county  court  clerk's  office,  office  of 
the  district  court  clerk  and  treasurer's  office."    The  two 
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mortgages,  the  knowledge  of  which  wonld  have  pre- 
vented the  plaintiff  from  investing  and  losing  his  money, 
were  in  the  register's  oflBice,  which  had  been  in  existence 
only  about  one  year.  The  court  said  that  the  entries 
upon  the  abstract  were  in  all  respects  true;  hence  there 
was  no  breach  of  contract.  There  was  not  in  that  case, 
as  in  the  present  one,  a  reference  upon  the  face  of  the 
abstract  to  an  instrument,  and  a  report,  not  mentioned 
in  terms  in  the  certificate,  but  embraced  by  necessary 
construction  therein, 

2.  We  think  the  abstract  company  was  guilty  of  neg- 
ligence in  the  report  which  it  made  on  the  will  of  Mrs. 
Elizabeth  Oltmann.  An  abstracter  may  content  himself 
with  presenting  a  mere  index  to  the  records,  and  if  such 
a  paper  be  accepted  by  his  customer  the  latter  cannot 
complain.  Buch  a  paper  could  be  delivered  and  accept- 
ed only  under  a  mutual  expectation  that  the  customer 
would  examine  the  records  referred  to  for  himself.  Com- 
pare Moot  V.  Business  Men's  Investment  Ass^n,  157  N. 
Y.,  201,  52  N.  E.,  1,  45  L.  R.  A.,  666.  But  where  the 
abstract  purports  to  state  the  contents  or  substance  of 
a  deed,  will,  or  other  instrument,  and  there  is  nothing 
upon  the  face  of  the  abstract  to  indicate  a  mistake  or 
error,  the  customer  is  justified  in  relying  upon  it,  with- 
out making  an  original  investigation,  and  is  not  guilty 
of  n^ligence  in  so  doing.  If  there  is  in  fact  an  error 
in  the  abstract,  and  through  reliance  upon  it  the  cus- 
tomer has  sustained  injury,  he  may  hold  the  abstracter 
liable  therefor  to  the  extent  of  the  injury  sustained, 
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provided  the  error  complained  of  is  sucb  as  coald  have 
been  avoided  by  the  exercise  of  ordinary  care  and  skill 
on  the  part  of  one  possessing  qnalifications  adapted  to 
the  business  of  abstracting.  National  Savings  Bank^. 
Ward,  100  U.  S.,  195,  25  L.  Ed.,  621 ;  Banker  v.  Caldwell, 
3  Minn.,  94  (Gil.,  46) ;  Kane  v.  Rippey,  22  Or.,  296,  23 
Pac,  180 ;  Heinsen  v.  Lamh,  117  111.,  549,  7  N.  E.,  75 ; 
Wacek  v.  Frink,  51  Minn.,  282,  53  N.  W.,  633,  38  Am. 
St.  Rep.,  502;  Young  v.  Lohr,  118  Iowa,  624,  92  N.  W., 
684;  Rankin  v.  Schaefer,  4  Mo.  App.,  108;  Keuthan  v. 
St.  Louis  Trust  Co.,  73  S.  W.,  334,  338,  339,  101  Mo. 
App.,  1 ;  Dickie  v.  Abstract  Co.,  89  Tenn.,  432,  14  S.  W., 
896,  24  Am.  St.  Rep.,  616;  1  Cyc,  213,  214,  218;  1  Am.  & 
Eng.  Encyc.  of  Law,  210,  218,  221. 

Applying  the  foregoing  principles  to  the  case  in  hand, 
we  are  of  opinion  that  an  abstracter,  exercising  a  proper 
degree  of  care  and  skill,  would  have  seen  the  importance 
of  noting  the  fact  that  M'rs.  Oltmann's  will  gave  to  Mrs. 
Lizzie  Fox,  the  daughter  of  the  testatrix,  only  a  life 
estate  in  the  property. 

3.  We  are  of  opinion,  however,  that  the  third  as- 
signment must  be  sustained.  There  was  no  privity  be^ 
tween  the  abstract  company  and  the  Equitable  Building 
&  Loan  Association.  The  ground  of  the  action  against 
the  abstracter  is  in  contract,  and  not  in  tort,  and  the 
weight  of  authority  is  to  the  effect  that  the  abstracter 
is  liable  only  to  the  person  to  whom  he  furnisher  the 
abstract^  and  that  he  is  not  liable  to  a  third  person,  to 
whom  his  customer  presentB  and  with  whom  his  customer 
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uses  the  abstract  in  the  procurement  of  money  or  property, 
unless  there  is  a  republication  of  the  abstract  to  such 
third  person.  Nat.  Savings  Bank  v.  Ward,  supra; 
Talpey  V.  Wright,  61  Ark.,  275,  32  S.  W.,  1072,  54  Am. 
St.  Rep.,  206;  Dundee  Mortgage  Co.  v.  Huglies  (C.  C), 
20  Fed.,  39;  Mallory  v.  Fergmon,  50  Kan.,  685,  32  Pac, 
410,  22  L.  R.  A.,  99 ;  Symna  v.  Cutter,  59  Pac,  671,  9  Kan. 
App.,  210;  Sohade  y.'  Oehner,  34  S.  W.,  576,  133  Mo., 
252 ;  Glawatz  v.  PeopWs  Chiwanty  Search  Co.,  63  N.  Y. 
Supp.,  691,  49  App.  Div.,  465;  Zioeigardt  v.  Birdseye, 
57  Mo.  App.,  462 ;  Sietvers  v.  Coinmomiyealth,  87  Pa.,  15. 
There  are  some  cases  which  we  should  note  as  holding 
that  privity  existed  under  the  special  circumstances  ap- 
pearing therein.  In  Young  v.  Jjohr,  supra,  it  was  held 
that  the  abstracter  was  liable  to  the  owner,  though  the 
contract  was  by  the  owner^s  agent,  who  did  not  disclose 
his  principal.  In  WeMem  Loam,  &  Savings  Co.  v.  Silver 
Bow  Abstract  Co.,  78  Pac,  774,  31  Mont,  448,  107  Am. 
St.  Rep.,  435,  it  was  held  that  where,  though  defendant 
abstract  company  had  arrangements  with  plaintiflf  loan 
association  by  which  abstracts  were  furnished  at  the  cost 
of  borrowers  from  the  association  to  be  used  by  plain- 
tiflf, defendant  agreed  to  furnish  the  abstract  in  question 
in  that  case  for  plaintiff,  and  delivered  it,  knowing  that 
it  was  made  for  the  plaintiflf's  exclusive  benefit  and  use, 
and  that  plaintiff  would  rely  thereon,  there  was  suffi- 
cient privity  of  contract  to  enable  plaintiff  to  recover 
the  damages  sustained  by  reason  of  a  failure  of  the  ab- 
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9tract  to  disclose  an  unsatisfied  judgment  against  the 
land  referred  to  therein. 

In  Economy  Building  d  Loan  Association  v.  WeM 
Jersey  Title  d  Guaranty  Co.,  44  Atl.,  854,  64  N.  J.  Law, 
27,  it  was  held  that  a  count  disclosing  that  plaintifF 
agreed  to  lend  money  to  an  applicant  upon  condition 
that  he  should  secure  the  loan  by  mortgage  on  real 
estate  certified  to  be  a  first  lien  thereon  by  a  title  com- 
pany having  corporate  capacity  so  to  do;  that  the  bor- 
rower applied  to  the  company  and  made  known  to  it  his 
agreement  with  plaintiff;  that  he  requested  the  com- 
pany to  make  the  required  search  and  certificate ;  that 
it  agreed  to  do  so,  and  to  deliver  the  certificate  to  tiie 
borrower  to  be  delivered  to  the  plaintiff,  to  be  used  for 
the  purpose  of  procuring  the  loan;  and  that  the  com- 
pany did  make  the  certificate  and  deliver  it  to  the  bor- 
rower, who  paid  for  it,  and  by  its  use  obtained  the  loan — 
showed  a  contract  on  the  part  of  the  company,  includ- 
ing an  undertaking  to  use  care  in  certifying  truly  as 
to  previous  incumbrances,  upon  which,  in  case  the  com- 
pany carelessly  and  untruthfully  certified  that  a  certain 
mortgage  was  a  first  lien,  when  in  fact  there  was  a 
previous  recorded  mortgage  on  the  land,  the  plaintiff 
had  a  good  cause  of  action  if  injured  thereby. 

In  Dickie  v.  Abstract  Co.,  89  Tenn,,  431,  14  S.  W., 
896,  24  Am.  St.  Rep.,  616,  it  appeared  that  Dickie  was 
negotiating  with  Bowman  for  the  purchase  of  land,  but 
declined  to  complete  the  purchase  until  they  were  fur- 
nished with  an  abstract  of  title;  that  Bowman  there- 
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upon  applied  to  the  company  to  make  the  abstract,  which 
was  done,  and  Bowman  paid  for  it,  and  the  abstract  was 
delivered  to  him,  and  was  shown  to  .Dickie,  and  in  re- 
liance npon  it  he  completed  the  purchase — the  deed  from 
Bowman  to  Dickie  being  prepared  by  the  abstract  com- 
pany. There  were  two  conveyances  omitted  from  the  ab- 
stract, by  reason  of  which  Dickie  was  injured.  These 
were  the  allegations  of  a  bill  in  equity  brought  against 
the  abstract  company  for  relief.  The  court  held  that 
these  allegations  showed  a  privity  of  contract  between 
Dickie  and  the  abstract  company. 

In  Denton  v.  Title  Company,  112  Tenn.,  320,  79  S.  W., 
799,  the  preceding  case  was  followed,  and  applied  to  a 
case  where  the  vendor  and  vendee  together  paid  for  the 
abstract ;' each  paying  one-half.  The  vendor,  however, 
alone  applied  in  person  to  the  company  for  the  abstract, 
and  it  was  furnished  to  him;  but  it  was  known  to  the 
officers  of  the  company  that  he  was  procuring  it  for  the 
purpose  of  making  a  sale  of  his  property,  and  for  the 
purpose  of  satisfying  prospective  purchasera  On  these 
facts  the  court  held  that  Denton,  being  the  immediate 
purchaser  of  the  land  from  the  person  to  whom  the  ab- 
stract was  issued,  and  the  defendant  knowing  that  it  was 
procured  to  be  used  in  making  a  sale  of  property,  the 
complainant^  Denton,  was  entitled  to  the  benefit  of  it, 
and  could  sue  for  material  defects  therein,  causing  in- 
jury. 

In  the  case  before  the  court,  as  shown  by  the  state- 
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menty  the  abstract  company  issued  the  abstract  to  T.  F. 
Fox,  without  any  knowledge  on  the  part  of  the  com- 
pany  of  the  purpose  for  which  it  was  intended  to  be  used. 
It  was  presented  by  Mrs.  Fox  to  the  complainant,  and 
money  was  lent  by  the  latter  to  her.  There  was  no 
privity  whatever  between  the  complainant  and  the  ab- 
stract company. 

It  results  that  the  judgment  of  the  court  below  must 
be  reversed^  and  the  bill  dismissed* 
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Mary  O.  Tipton  v.  0.  E.  Tipton  et  ux. 
{Jackson.    April  Term,  1907.) 

1.  WRIT  OF  EBBOB.    Application  for,  made  without  notice  with- 
in a  year. 

Application  for  wAt  of  error  and  scire  facias  to  reviye  the  cause 
against  the  heirs  of  a  party  dying  after  the  final  decree  and 
the  close  of  the  term,  made  within  one  year  to  the  clerk  of  the 
supreme  court,  may  be  acted  upon  and  granted  without  notice 
to  the  adverse  party;  for  the  notice  requiired  in  such  case  ap- 
plies only  to  the  hearing,  to  be  given  after  such  application  and 
five  days  before  the  hearing.     {Post,  pp.  695-697.) 

Code  cited  and  construed:  Sees.  4919,  6350  (8.);  seca  8903,  5267 
(M.  ft  v.);  sees.  3183,  4615  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Spurgin  v.  Spurgin,  3  Head,  24;  White 
y.  Bettis,  5  Heisk.,  376. 

2.  SAME.    Same.    Bule  27  of  supreme  court  as  to  notice  does  not 
apply  within  one  year,  unless  supersedeas  is  sought,  when. 

Rule  27  of  the  supreme  court  (found  in  5  Pickle,  777)  requiring 
notice  of  petition  for  writs  of  error  or  writs  of  error  and  super- 
sedeas  has  no  application  where  the  writ  is  applied  for  within 
one  year,  unless  a  supersedeas  is  applied  for  in  connection  with 
the  writ  of  error.     {Post,  p.  697.) 

8.  SAMB.  Notice  of  application  for,  is  waived  by  demurrer  or 
motion  to  dismiss,  when. 
Notice  of  the  application  for  a  writ  of  error  and  sdre  facias  to 
revive  a  cause  against  the  heiTs  of  a  deceased  party  is  waived 
by  appearance  and  demurrer  to  the  scire  facias,  or  by  motion 
to  dismiss  the  writ  of  error  for  want  of  notice.  {Post,  pp,  697, 
698.) 

Cases  cited  and  approved:  Spurgin  y.  Spurgin,  8  Head,  25; 
McBee  v.  McBee,  1  Heisk.,  660. 
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4*.  8A1CX.    After  death  of  advene  party,  with  scire  ftudaa  to  re- 


The  defendant  is  entitled  to  a  writ  of  error  and  Mdfre  faeias  to 
Teyive  the  cause  agalnet  the  heirs  of  the  deceased  complain- 
ant who  died  after  final  decree  in  his  favor  and  after  the 
adjournment  of  the  court     {Pott,  pp.  69S-701.) 

Code  cited  and  construed:  Sees.  4669,  4676  (S.) ;  sees.  8660,  36C6 
(M.  A  y.);  sec&  2846,  2864  (T.  4b  8.  and  1868). 

Cases  cited  and  approved:  Huff  t.  MUler,  2  Swan,  86;  Spnrgin 
T.  Spurgin,  8  Head,  24;  Fitasimmons  y.  Johnson,  90  Tenn., 
426. 

5.  BOIRE  FA0IA8.  To  revive  against  heirs  of  a  deceased  party 
need  not  be  in  the  natore  of  a  declaration. 
A  scire  facias  to  revive  a  cause  against  the  heirs  of  a  deceased 
party  need  not  be  in  the  nature  of  a  declaration  Infbrming  the 
parties  of  the  nature  of  the  liability  sought  to  be  established 
against  them,  but  it  is  sulficient  if  the  requisites  prescribed 
by  statute  are  stated.     {Post,  pp.  701,  702.) 

Code  cited  and  construed:  Sec.  6240  (S.) ;  sec.  6178  (M.  A  Y.) ; 
sec.  4428  (T.  A  S.  and  1868). 


6.  OHAKOB&T  PRAOTIOB,  Pro  confesso  and  final  decree  on 
fhe  second  day  of  the  term,  when  court  is  i^Kmt  to  adjourn. 
A  pro  confesso  may  be  entered  on  the  second  day  of  the  appear- 
ance term  and  a  decree  may  be  pronounced  thereon,  where 
the  business  of  the  count  has  been  finished,  and  the  court  is 
about  to  adjourn,  and  such  conditions  are  made  to  appear 
aflLrmatively  by  the  decree.     (Post,  pp.  702-706.) 

Code  cited  and  construed:    Sec.  6160  (Sw);  sec.  6098  (M.  A  V.); 
MC.  4360  (T.  A  S.  and  1868). 

Acts  cited  and  construed:    Acts  1871,  ch.  97»  mo.  1»  rule  11,  sec. 
1;  Acts  1906,  ch.  472. 
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7.  8A1CB.  Final  decree  upon  pro  oonlesso,  and  bill  setting  aside 
complainant's  deed  to  defendant  is  warranted,  when. 
A  final  decree,  upon  a  pro  eonfeno  and  the  bill,  in  favor  of  the 
complainant,  may  be  rested  upon  the  groond,  (1)  that  the  con- 
T^anoe  was  procured  by  undue  influence;  and,  (2)  for  failure 
and  want  of  consideration  and  for  flraud,  where  the  bill  to  set 
aside  complainant's  conveyance  of  her  land  to  defendant  al- 
leges that  complainant  was  eighty-four  years  old  and  feeble; 
that  defendant  was  her  grandson,  reared  in  her  family,  and 
occupying  a  confidential  relation;  that  he  represented  to  her 
that  it  would  be  better  for  her  for  him  to  live  with  her,  and 
induced  her  by  his  acts  of  kindness  and  representations  to 
convey  her  land  to  him,  In  consideration  that  he  should  come 
and  live  with  her  and  furnish  her  companionship  and  main- 
tenance; that  he  soon  ftdled  to  furnish  her  companionship 
and  permitted  his  family  to  be  rude  to  her;  and  that  he 
shortly  afterwards  moved  away,  making  no  provision  for  her, 
and  sought  to  sell  the  land.    (PQ9t,  pp.  70^708.) 


FROM  TIPTON. 


Writ   of   error   to    the    Chancery    C!ourt  of  Tipton 
County. — John  S.  Coopbb^  Chancellor. 

Chas.  B.  Simonton  &  Son,  J.  0.  Boals,  N.  W.  Bap- 
tist, and  W.  A.  Owbn,  for  complainant 

Minor,  MetoaIiF  &  Minor  and  G.  Allison  Hoejiand, 
for  defendanta 
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Ma.  JusTiCB  SfcAusTBR  delivered  the  opinion  of  tiie 
Court. 

This  cause  is  before  this  court  on  motion  of  complain- 
ant to  dismiss  the  application  for  writs  of  error  and 
scire  facins.  It  appears  from  the  petition  that  at  the 
June  term,  1906,  of  the  chancery  court  of  Tipton  county, 
a  decree  was  pronounced  setting  aside  the  conveyance 
of  certain  real  estate  made  by  the  complainant,  Mary 
O.  Tipton,  to  her  grandson,  the  said  Chas.  E.  Tipton. 

The  title  was  divested  out  of  the  said  C.  E.  Tipton  and 
vested  in  the  complainant,  Mary  0.  Tipton.  In  August, 
1906,  Mary  0.  Tipton  died,  leaving  as  her  heirs  at  law 
Mrs.  Alice  Green,  Mrs.  Lou  Buttorf,  and  Mrs.  Sallie 
Mitchell,  the  last  of  whom  is  alleged  to  be  a  nonresident 
of  the  State  of  Tennessee,  and  a  resident  of  the  State  of 
Texas.  The  decree  pronounced  at  the  June  term,  1906, 
of  the  chancery  court  of  Tipton  county  was  unappealed 
from,  and  complainant  died  since  the  close  of  said  term. 

On  December  31, 1906,  C.  E.  Tipton  filed  with  the  clerk 
of  this  court  a  petition,  accompanying  with  it  the  trans- 
script  of  the  record  of  the  cause  of  Mary  O.  Tipton 
against  O.  E.  Tipton  in  the  chancery  court  of  Tipton 
county,  praying  for  writs  of  error  and  scire  facias  to 
issue  against  Mrs.  Sallie  Mitchell  and  the  other  heirs  at 
law  of  Mary  0.  Tipton  to  revive  the  cause  against  them. 
The  writ  of  scire  facias  issued  and  was  served  upon  Mr. 
and  Mrs.  Green  personally,  and  by  publication  on  the 
remaining  three  heirs.  A  certified  copy  of  the  record 
was  duly  filed  in  the  clerk's  office. 
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Mr.  and  Mrs.  Green  appeared  and  filed  a  demurrer  to 
the  set.  fa.  Subsequently  Mrs.  Mitchell  filed  her  motion 
to  deny  the  application  for  writs  of  error  in  this  cause, 
upon  the  grounds: 

"First.  No  notice  of  the  filing  of  the  record  and  of 
the  application  for  writs  of  error  in  this  cause  was  giv- 
en, as  required  by  the  statute  and  the  rules  of  this  court. 

"Second.  Because  this  cause  is  not  properly  in  this 
court,  and  this  court  is  without  jurisdiction  to  grant 
any  relief  in  the  premises. 

"Third.  Because  there  is  no  provision  of  the  statute, 
or  of  the  common  law,  or  of  any  rule  of  this  court,  auth- 
orizing the  petition  and  record  in  this  cause  to  be  filed, 
or  for  the  issuance  of  writs  of  error  herein,  because  the 
decree  complained  of  was  rendered  at  the  June  term, 
1906,  of  the  chancery  court  of  Tipton  county,  Tennessee, 
and  said  decree  was  unappealed  from,  and  said  term  of 
the  chancery  court  is  long  since  ended,  and  the  only  com- 
plainant in  said  cause  has  since  the  expiration  of  that 
term  died,  and  there  is  no  suit  pending,  and  no  person 
in  being  upon  whom  notice  of  the  application  for  the 
writs  of  error  can  be  served. 

"Fourth.  Because  the  relief  sought  in  this  cause 
and  the  filing  of  said  petition  and  record  is  in  eflfect  an 
original  suit,  and  this  is  a  court  of  appellate  jurisdic- 
tion only." 

It  appears  that  Lou  Buttorf,  another  one  of  said 
heirs,  joins  in  the  foregoing  motion  as  if  she  had  sep- 
arately filed  the  same. 
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It  will  be  observed  that  the  questions  now  before  this 
court  arise,  first,  on  the  motion  submitted  on  behalf  of 
Mrs.  Mitchell  and  Mrs.  Lou  Buttorf  to  dismiss  the  writ 
of  error  for  the  reasons  already  stated;  second,  on  the 
demurrer  filed  on  behalf  of  Mr.  and  Mrs.  Green  to  the 
writ  of  scire  facias.  It  will  be  observed  that  the  first 
ground  of  the  motion  to  dismiss  is  that  no  notice  of  the 
filing  of  the  record  and  of  the  application  for  writs  of 
error  was  given,  as  required  by  statute  and  the  rules  of 
the  court  The  statute  requiring  notice  provides  that  if 
the  writ  of  error  "is  sued  out  after  the  term  of  the  court 
at  which  the  judgment  complained  of  was  rendered  five 
days'  notice  in  writing  shall  be  given  to  the  adyerae 
party  of  the  intention  to  apply  for  the  wrif  Shannon's 
Code,  section  4919. 

It  is  provided  by  another  section  of  the  Ck>de  that 
the  writ  of  error  may  be  prosecuted  from  any  final  judg- 
ment or  decree  during  the  term  of  the  supreme  court; 
the  record  being  filed  in  the  court  and  the  opposite  party 
or  his  counsel  notified  five  days  before  the  hearing. 
Shannon's  Code,  section  6350. 

Section  4919  of  Shannon's  Code,  supra,  has  several 
times  been  before  the  court  for  construction.  In  Spur- 
gin  V.  Bpnrgin,  3  Head,  24,  it  was  said : 

"A  motion  has  been  entered  by  the  defendant  in  error 
to  dismiss  the  writ  of  error,  on  the  ground  of  the  i>lain- 
tiff's  noncompliance  with  the  provision  of  liie  section 
3183  (Shannon's  Oode^  4919),  requiring  that  'five  days' 
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notice  in  writing  shall  be  given  to  the  adverse  i>arty 
of  the  intention  to  apply  for  the  writ.' 

^^The  argument  in  support  of  the  motion  assumes  that 
this  notice  is  a  necessary  preliminary  step^  precedent  to 
the  application  for  a  writ  of  error,  in  ail  cases^  and,  con-, 
sequently,  that  the  writ  cannot  be  r^ularly  issued  until 
after  the  expiration  of  five  days  from  service  of  such  no- 
tice. In  our  judgment  this  is  not  the  proper  construc- 
tion of  the  law.  However  plausible  it  may  seem  upon  a 
literal  reading  of  the  section ,  it  would  lead  to  conse- 
quences so  incongruous  and  absurd  that  it  is  not  to  be 
supposed  that  such  was  the  intention  of  the  legislature. 
.  .  .  The  point  to  be  determined  is  whether  the  no- 
tice must  necessarily  precede  the  application  for  the  writ 
of  error,  or  may  not  be  given  after  it  has  been  applied  for 
and  obtained.  We  are  led  to  the  conclusion  that  the  lat- 
ter is  the  correct  construction,  in  view  of  the  obvious 
reason  and  object  of  this  requirement  of  the  statute, 
which,  in  general,  must  control  the  literal  import  of 
words.''    White  d  Co.  v.  Bettis  d  Caps,  5  Heisk.,  376. 

In  resi)ect  of  rule  27  of  this  court,  it  suffices  to  say 
that  it  has  no  application  where  the  writ  is  applied  for 
within  one  year,  unless  a  supersedeas  is  applied  for  in 
connection  with  the  writ  of  error. 

We  are  of  opinion  that  the  parties  have  all  had  suffi- 
cient notice  of  the  application  for  the  writ  of  error.  In 
fact,  Mr.  and  Mrs.  Green  waived  notice  by  appearing 
and  filing  a  demurrer  to  the  scire  facias.  The  other  heirs 
were  served  by  publication.    It  is  also  true  that  Mrs. 
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Mitchell  and  Mrs.  Buttorf,  who  joined  in  the  motion  to 
dismiss  the  writ  of  error,  thereby  acknowledged  and 
waived  service  of  notice.  This  question  of  waiver  arose 
in  McBee  v.  MoBee,  1  Heisk.,  560,  wherein  the  conrt 
said: 

"It  is  now  moved  to  dismiss  the  writ  of  error  on  two 
grounds:  First,  because  the  five  days?  notice  for  the 
application  for  writ  of  error  was  not  given.  The  answer 
to  the  first  reason  is  that  the  complainant  has  waived 
the  necessity  for  notice  by  appearing,  thus  answering 
the  object  of  the  notice."  Again  in  Sp-urgin  v.  8purgin, 
3  Head,  25,  it  was  said: 

"The  object  [of  the  statute  as  to  notice]  could  not 
have  been  to  entitle  the  adverse  party  to  appear  and  re- 
sist the  issuance  of  the  writ.  The  prosecution  of  a  sim- 
ple writ  of  error  is  as  much  a  matter  of  right  a»  is  the 
prosecution  of  an  appeal.  Under  our  system,  the  right  to 
pursue  either  remedy,  at  the  jmrty's  own  peril,  cannot 
be  questioned  or  gainsaid.  There  would  have  been  no 
sense,  therefore,  in  providing  that  the  adverse  party 
should  have  an  opportunity  of  appearing  before  the  cleA 
when  the  writ  was  applied  for ;  the  latter  having  no  dis- 
cretion to  judge  of  the  propriety  of  the  application,  or 
to  refuse  it  And  this  may,  perhaps,  be  said  also  in  re- 
spect to  an  application  for  a  writ  of  error  merely,  made 
to  a  single  judge  of  the  supreme  court." 

The  remaining  grounds  assigned  for  the  dismissal  of 
the  writ  of  error  proceed  upon  the  idea  that  since  the 
complainant  below,  Mary  0.  Tipton,  died  after  the  ren- 
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dition  of  said  decree  and  after  the  adjaumment  of  the 
court,  there  can  be  no  prosecution  of  a  writ  of  error, 
for  the  reason  there  is  no  one  upon  whom  notice  can  be 
served.  While  the  precise  question  here  presented  has 
not  been  decided  in  any  reported  decision  of  this  court, 
so  far  as  we  are  advised,  a  case  analogous  in  principle  is 
that  of  Huff  V.  Miller,  2  Swan,  85.  In  that  case  it  ap- 
peared that  Miller  and  others  obtained  a  decree  against 
Huff  and  Walden  for  f 580.90  on  the  13th  day  of  May, 
1852.  Before  t^ie  expiration  of  twelve  months  from  the 
rendition  of  the  decree,  a  transcript  of  the  record  was 
filed  in  this  court.  After  the  final  decree,  but  before  the 
filing  of  the  record  with  the  clerk  of  this  court,  Walden, 
one  of  the  defendants,  died,  and  his  administrator  seeks 
to  join  with  Huff,  the  surviving  defendant,  in  the  prose- 
cution of  this  writ  of  error,  without  having  taken  any 
other  step  except  to  join  in  the  filing  of  the  record  and 
the  execution  of  the  bond  for  the  prosecution  of  the  writ 
of  error.    Said  the  court: 

"We  know  of  no  settled  practice  in  this  court  in  a 
case  like  the  present;  and  in  establishing  a  rule  of  fu- 
ture practice  it  aeems  to  us  projyer,  and  indisi)ensable, 
that  the  death  of  Walden  should  be  first  suggested  to  the 
court,  and  proved,  and  that  thereupon  a  scire  facias 
should  be  awarded,  at  the  instance  of  the  administra- 
tor, uniting  the  twofold  office  of  a  scire  facias  to  revive 
the  decree  against  the  administrator  and  a  scire  facias 
ad  audiendum  errores.  And  this  course  the  adminis- 
trator may  pursue  in  the  present  case.     Should  he  de- 
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cline  to  do  go,  there  can  be  no  doubt  of  the  right  of  Huff, 
upon  the  suggestion  of  Walden^s  death  since  the  decree 
was  rendered,  to  prosecute  the  writ  of  error  alone/' 

This  case  in  principle,  we  think,  decides  the  case  at 
bar,  and  establishes  the  practice  insisted  upon  by  the 
petitioner  herein.  The  argument  against  the  right  of  the 
petitioner  to  a  writ  of  error  and  to  a  scire  facias  to  re- 
vive the  case  against  the  heirs  of  the  complainant  pro- 
ceeds upon  the  idea  that  the  writ  of  error  is  a  new  suit 
and  that  this  court  has  no  original  jurisdiction.  It  may 
be  conceded  that  for  some  purposes  the  writ  of  error  is 
a  new  suit,  but  ordinarilv  it  is  the  continuation  of  a  suit 
already  begun,  as  said  by  this  court  in  Fitzsimmons  v. 
Johnson,  90  Tenn.,  426,  17  S.  W.,  102: 

"In  the  very  nature  of  the  case  a  writ  of  error  cannot 
be  the  original  action.  A  writ  of  error  lies  in  behalf  of 
the  party  or  privy  to  the  original  suit  already  finally 
determined  in  the  lower  court,  and  it  must  run  against 
another  party  or  privy  to  such  original  suit.  A  writ  of 
error  has  no  place  in  the  law,  unless  there  has  been  an 
original  action,  and,  where  givep  scope,  it  is  but  a  suit 
on  the  record  in  the  original  case. 

"The  supreme  court  of  the  United  States  has  several 
times  said  that  a  writ  of  error  is  rather  a  continuation 
of  a  certain  litigation  than  the  commencement  of  an  or- 
iginal action,  and  we  think  that  such  it  is,  most  mani- 
festly. Cohens  v.  Virginia^  6  Wheat.  (XT.  S.),  410,  5 
L.  Ed.,  257,  and  other  authorities. 

"A  writ  of  error  is  like  a  new  suit,  in  that  it  can  be 
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prosecnted  only  upon  notice  to  the  oppoeite  party.  But 
that  notice  need  not  be  personal,  as  in  the  commencement 
of  an  original  action.  It  may  be  either  personal  or  con- 
structive as  the  state,  creating  the  tribunal  may  provide. 
Pennoyer  v.  Ifeff,  95  U.  S.,  734,  24  L.  Ed.,  565." 

As  already  seen  in  Spur  gin  v.  Spur  gin,  the  \^Tit  of  er- 
ror is  a  matter  of  right,  and,  of  course,  cannot  be  lost  to 
one  party  litigant  by  the  death  of  the  adverse  party.  It 
is  provided  by  the  Code  "that  no  civil  action  .  .  - 
except  actions  for  wrongs  affecting  the  character  of  the 
plaintiff  shall  abate  by  the  death  of  either  party,  but 
may  be  revived.'*     Shannon's  Code,  section  4569. 

Again  by  another  section  of  the  Code : 

"No  appeal  or  writ  of  error  in  any  cause  or  court  shall 
abate  by  the  death  of  either  complainant  or  defendant, 
but  may  be  revived  by  or  against  the  heir,  personal  rep- 
resentative, or  assign.''    Shannon's  Code,  section  4575. 

We  shall  next  notice  the  demurrer  to  the  scvre  fa(nas. 
It  is  said  that  a  scire  facias  can  only  issue  in  a  pending 
suit  and  to  revive  a  judgment,  and  when  the  chancery 
court  of  Tipton  county  rendered  the  decree  herein  and 
adjourned,  and  the  only  complainant  in  the  original 
bill  died,  the  cause  was  finally  ended.  It  is  said  there 
is  now  no  pending  case  or  suit  and  no  provision  for  ap- 
peal or  writ  of  error,  and  no  authority  for  the  issuance 
of  a  sdre  facias  against  the  heirs  at  law  of  Mrs.  Mary 
C.  Tipton.  Several  of  the  objections  herein  urged  are 
answered  by  what  has  already  been  said  in  respect  of 
the  motion  to  dismiss  the  application  for  the  writ  of  er* 
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TOTy  but  it  is  said  in  addition  that  a  scire  ftunas  is  both 
a  declaration  and  a  smnmons,  and  that  as  a  declaration 
it  should  inform  the  person  sought  to  be  made  a  party 
to  the  suit  of  the  nature  of  the  liability  sought  to  be  es- 
tablished against  him  by  the  suit,  and  for  this  reason 
the  writ  of  scire  facias  in  this  cause  is  wholly  defective. 
Shannon's  Code,  section  6240. 

We  are  of  opinion  that  sufficient  facts  are  set  out  in 
the  scire  facias  to  warrant  its  issuance,  and  there  is  no 
merit  in  the  demurrer,  which  is  overruled. 

Turning,  now,  to  the  merits  of  the  case,  the  main  as- 
signment is  that  the  chancellor  was  in  error  in  permit- 
ting a  pro  confesso  to  be  taken  on  the  second  day  of  the 
trial  term.  The  original  bill  was  filed  in  the  chancery 
court  of  Tipton  county  by  Mary  C.  Tipton  against  C.  E. 
Tipton  on  the  7th  of  May,  1906,  and  was  returnable  to 
the  first  Monday  in  June,  1906.  The  subpoena  was  act- 
ually  issued  May  7,  1906,  and  pro  confesso  taken  on  the 
day  after  the  first  Monday  in  June.  A  decree  was  ren- 
dered reciting  that,  whereas,  0.  E.  Tipton  had  failed  to 
appear  and  make  defense,  the  bill  should  be  taken  as 
confessed  and  set  for  hearing  ex  partCy  and  thereupon 
the  decree  proceeded  to  recite  that  the  cause  came  on  to 
be  heard  June  5, 1906,  upon  the  bill,  and  the  pro  confesso 
against  C.  E.  Tipton,  when  it  appeared  to  the  court 
"that  prior  to  April  12,  1905,  complainant  owned  the 
land  in  question,  and  that  on  that  day  the  defendant 
C.  E.  Tipton  procured  the  complainant  to  convey  said 
land  to  him  by  her,  and  without  any  consideration  other 
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than  the  promise  and  agreement  upon  his  part  to  furnish 
to  complainant  companionship,  care,  maintenance,  and 
support  during  her  life.  That  defendant  failed  and  re- 
fused to  so  care  for  and  support  and  maintain  complain- 
ant, and  never  intended  to  do  so,  but  wrongfully  and 
fraudulently  procured  the  conveyance  to  be  made  to 
him,  said  defendant,  that  he  might  sell  and  disi>ose  of 
same,  and  the  same  is  so  ordered,  adjudged,  and  de- 
creed." 

The  decree  then  adjudged  that  the  conveyance  to  the 
defendant  C.  E.  Tipton  was  void  and  that  the  title  there- 
to belonged  to  complainant,  and  thereupon  ordered,  ad- 
judged, and  decreed  that  all  title  be  divested  out  of  de- 
fendant and  revested  in  the  complainant. 

Now  the  assignment  of  error  on  the  merits  is  that  the 
court  erred  in  rendering  a  decree  pro  confesso  against 
the  defendant,  0.  E.  Tipton  on  June  5,  1906,  said  day 
being  the  first  Tuesday  after  the  first  Monday  of  June, 
1906,^  and  being  the  second  day  of  the  June  term  of  the 
court,  for  that  the  time  for  answer  by  the  said  defendant 
had  not  expired. 

The  decree  was  probably  taken  in  pursuance  of  section 
6160  of  Shannon's  Code  as  follows : 

"Service  of  the  original  subpoena  on  the  defend- 
ant five  days  before  the  return  day  shall  bind  him  to  ap- 
pear within  the  first  three  days  of  the  term  if  the  court 
holds  so  long,  otherwise  on  the  first  day  of  the  term." 

The  decree  in  this  case  recites  that  the  "business  of  the 
court  had  been  disposed  of  and  is  about  to  adjourn  for 


704  TENNESSEE  REPORTS.      [118  Tenn. 

Tipton  V.  Tipton, 

the  term."  It  is  argued  that  this  section  of  the  0>de  is 
repealed  by  chapter  97,  p.  94,  Acts  1871.  Section  1  of 
that  act  provides  as  follows: 

"That  the  rules  of  practice  of  the  chancery  conrt  of 
this  State  shall  be  as  follows,  and  all  other  roles  of  prac- 
tice of  said  court  heretofore  in  force,  and  all  sections  of 
an  act  entitled  the  'Code  of  Tennessee,'  inconsistent 
with  the  same,  or  so  far  as  the  two  are  inconsistent,  be 
and  the  same  are  hereby  repealed,  and  the  rules  submit- 
ted to  this  general  assembly  by  the  chancdlors  of  the 
State  be  adopted  as  herein  set  out  by  rule%  heads^  and 
sections,  as  foUowa*' 

Rule  11,  section  1,  provides: 

**Whenever  the  terms  of  a  court  shall  continue  for  a 
sufficient  time,  all  process  which  shall  have  been  issued 
for  more  than  five  days  before  the  first  day  of  the  term, 
may  be  made  returnable  to  any  Monday  of  the  term, 
and  if  the  same  shall  be  executed  five  days  before  such 
return  day,  the  defendant  shall  cause  his  appearance  to 
be  entered  and  make  defense  or  obtain  time  therefor 
within  three  succeeding  days,  and  the  cause  shall  stand 
to  be  proceeded  in  at  that  term/' 

In  our  opinion  section  6160,  Shannon's  Code,  is  not 
repealed  by  the  act  of  1871,  since  thepe  is  no  inconsisten- 
cy between  the  two  acts. 

We  think  the  difficulty  is  set  at  rest  by  chapter  472, 
p.  1007,  Acts  1905,  amendatory  of  section  4350  of  the 
Code  of  1858  and  Shannon's  Code,  section  6160,  as  fol- 
lows: 
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^^Service  of  the  original  subpoena  on  the  defendant 
five  days  before  the  return  day  shall  bind  him  to  appear 
within  the  first  three  days  of  the  term,  if  the  court  hold 
so  long;  otherwise,  on  the  first  day  of  the  term;  pro- 
vided however,  if  the  term  of  court  be  for  more  than 
three  days^  and  the  business  of  the  court  has  been  fin- 
ished within  three  days,  and  the  court  is  about  to  ad- 
joum>  pro  oonfesBo  may  be  taken  in  any  case  in  which 
defense  has  not  been  made.'' 

It  affirmatively  appears  that  both  conditions  of  the 
act  of  1905  are  present  in  the  decree  herein  complained 
of.  First,  the  term  of  the  court  could  have  been  held 
for  more  than  three  days;  but  the  business  was  finished 
within  three  days,  and  under  that  act,  the  court  being 
about  to  adjourn,  the  pro  confesso  was  proper. 

The  third  assignment  is  that  the  court  erred  in  ren- 
dering the  decree  by  which  the  conveyance  by  said  Mary 
G.  Tipton  was  annulled  and  declared  void  for  fraud, 
for  that  the  fraud  allied  in  the  bill  and  recited  in  the 
bill  was  predicated  on  the  alleged  false  promise  by  the 
said  defendant  G.  E.  Tipton,  and  frauds  cannot  be  ba^ed 
upon  representations  relating  to  the  future. 

The  fourth  assignment  is  that  the  court  erred  in  ren- 
dering the  decree  by  which  the  said  conveyance  to  G. 
E.  Tipton  was  canceled  for  that  the  bill  did  not  allege, 
nor  did  the  decree  find  any  grounds  sufficient  at  law  to 
warrant  a  rescission  or  cancellation  of  the  said  convey- 
ance. 

U8  Tenn— 45 
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The  flftii  assignment  is  that  the  bill^  taken  as  a  whole, 
did  not  warrant  op  justify  a  decree  declaring  void  the 

conveyance  by  the  complainant  to  the  defendant. 

Considering  these  three  assignments  together,  we  are 
of  opinion  that  a  decree  pro  confesso  and  final  decree 
might  be  properly  rested  upon  the  allegations  of  the  bill. 
The  bill  charges  that  complainant  is  eighty-fonr  years 
of  age,  in  feeble  health,  and  dependent  ui>on  hired  help 
for  companionship,  care,  and  nursing;  that  the  lot  of 
land  described  in  the  bill  was  her  own,  and  the  only  real 
estate  she  possessed;  that  the  defendant  C.  E.  Tipton 
was  a  grandson,  and  occupied  a  very  intimate  and  con- 
fidential relation  of  trust;  that  he  resided  in  Tipton 
county,  and  had  a  ftimily,  consisting  of  a  wife  and  two 
children  almost  grown ;  that  he  had  been  reared  from  In- 
fancy in  complainant's  family;  that  after  her  husband's 
death  he  occupied  the  position  of  son  and  protector  to 
her,  and  she  had  ubounded  confidence  in  him ;  that  he 
represented  to  her  it  would  be  better  for  him  to  live  with 
her,  and  he  induced  her  by  his  acts  of  kindness  and  rep- 
resentations to  conv^  to  him  her  home,  and  that  the 
consideration  of  said  convevance  was  that  he  should 
come  and  live  with  her,  furnish  her  companionship,  the 
comfort  of  his  society,  nurse  and  maintain  her  during 
her  declining  days,  but  that,  having  unbounded  confi- 
dence in  him,'  she  permitted  him  to  prepare  the  deed, 
and  never  examined  it,  and  signed  it  \^ithout  examina- 
tion as  to  the  consideration,  and  it  recites  improperly 
the  consideration  of  fl,  love,  and  affection,  and  other 
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considerations;  that  upon  the  deliyei^  of  the  deed  he 
came  to  reside  with  her  with  his  family,  but  soon  failed 
to  afford  her  companion^ip,  and  avoided  her,  and  per- 
mitted his  family  to  be  very  rude  to  her;  that  he  left 
her  when  she  was  very  ill  and  unconscious,  without  noti- 
fying her  neighbors^  almost  exclusively  to  the  care  of 
an  ignorant  n^ro  cook;  that  his  family  returned  to 
Lexington,  Kentucky,  to  make  it  their  home;  that  he 
finally  abandoned  her  home,  telling  her  he  was  going 
to  Kentucky  to  engage  in  business,  and  made  no  pro- 
vision for  her  care  and  maintenance,  or  comfort,  or 
support;  that  he  not  only  abandoned  her,  but  he  had 
sought  and  was  still  seeking  to  sell  the  lot  of  land,  her 
old  home,  and  deprive  her  of  her  place  of  abode.  Com- 
plainant charges  that  the  defendant  is,  in  disregard  of 
his  obligations  to  complainant  and  of  the  solemn  con- 
siderations of  said  deed  of  conveyance,  about  to  sell  and 
convey  the  said  lot  of  land,  and  will  do  so  unless  re- 
strained by  this  court.  The  value  of  the  house  and  lot 
is  stated  to  be  four  thousand  dollars.  The  bill  charges 
that  defendant  paid  no  consideration,  or  anything  of 
value,  for  the  property,  the  consideration  being  that 
he  would  furnish  companionship,  care,  attention,  main- 
tenance, and  support,  all  of  which  he  declined  to  give 
to  complainant,  and  that  he  never  intended  to  when  he 
procured  the  conveyance  to  be  made. 

We  are  of  opinion  that  the  decree  of  the  chancellor 
might  be  well  rested  upon  the  allegations  of  the  bill,  first, 
that  the  conveyance  was  procured  by  undue  influence; 
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and,  second,  for  failure  and  want  of  consideration  and 
upon  the  ground  of  fraud. 

The  decree  of  the  chancellor  will  be  aiOrmed,  with 
costs. 
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W.  G.  Haynbs  V.  State. 
{Jackson.    April  Term,  1907.) 

INTOZIOATnrO  LmUOBS.  Ignoraaoe  that  liquors  ara  in- 
toxicating does  not  excuso  onlawtal  sale  thereol 
Under  an  Indictment  for  selling  intoxicating  liquors  without  a 
license  or  for  selling  the  same  within  four  miles  of  a  school- 
house,  the  defendant's  ignorance  of  the  intoxicating  piroper- 
ties  of  the  liquors  sold  is  no  defense;  for  if  he  sells  liquors, 
he  must  know  at  his  peril  whether  they  are  intoxicating  or 
not,  and  his  belief  that  they  were  not  intoxicating  (resulting 
from  a  guarantee  under  which  he  bought  then,  is  no  excuse, 
where  the  statute  does  not  require  guilty  knowledge  as  an 
ingredient  of  the  offense.     (Po8t,  pp.  711-716.) 

Code  cited  and  construed:  Seca  991,  6795  (S.);  sees.  857,  5679 
(M.  &  V);  sec.  689  (T.  &  a  and  1858). 

Acts  cited  and  construed:     Acts  1899,  ch.  161,  sec.  1. 

Constitution  cited:    Avt.  2,  sec.  28. 

Cases  cited  and  approved:  Atkins  y.  State,  95  TeaiL,  474; 
Moore  y.  State,  96  Tenn.,  544.  State  y.  Hartflel,  24  Wis.,  60; 
Barnes  y  State,  19  Conn.,  398;  Commonwealth  y.  Mash,  7 
Mete.  (Mass.),  472;  Commonwealth  y.  Boynton,  2  Allen 
(Mass.),  160;  Merrick  y.  Plumley,  99  Mass.,  567;  Ulrich  y. 
Commonwealth,  6  Bush  (Ky.),  400. 

Case  cited  and  disapproved:  Farrel  y.  State,  32  Ohio  St, 
456. 
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FROM  LAUDERDALBl 


Appeal  in  error  from  the  Circuit  Court  of  Lauderdale 
County. — S.  J.  Everett,  Judge. 

J.  W.  KiEKPATBiOK  &  Son,  for  Haynea 

Attornby-Obneeal  Catbs,  for  State. 


Mr.  Speoial  Justiob  Hbnderson  delivered  the  opin- 
ion of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Lauderdale  county  in  one  count  for  selling  intoxi- 
cating liquors  without  license,  and  in  another  count  for 
selling  same  within  four  miles  of  a  schoolhouse.  Ui)on 
trial  before  the  jury,  there  was  a  general  verdict  of  guil- 
ty, and  the  court  fixed  the  punishment  under  the  first 
count  at  a  fine  of  fifty  dollars  and  confinement  in  the 
county  workhouse  for  six  months.  Motion  for  new 
trial  having  been  overruled,  there  is  appeal  in  error  to 
this  court. 

The  plaintiflf  in  error  was  engaged  in  the  grocery  busi- 
ness at  Ripley.  In  connection  with  this,  he  sold  cider, 
phosphate,  and  soda  pop.  The  claim  of  the  State  is  that 
the  cider  would  intoxicate.  Upon  motion  of  plaintiff 
in  error,  the  attorney-general  in  the  court  below  elected 
to  ask  conviction  upon  the  sale  of  cider  claimed  to  have 
been  made  to  one  Luther  Vaughan* 
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The  first  error  assigned  is  that  the  evidence  prepon- 
derates against  the  verdict  We  have  carefnlly  con- 
sidered the  evidence  in  the  case,  and  this  assignment  is 
overruled.  While  there  is  some  conflict  in  the  testimony, 
we  think  the  verdict  of  the  jury  is  sustained. 

The  second  error  assigned  is  to  the  exclusion  by  the 
trial  judge  of  the  testimony  of  Ode  Smith,  a  salesman 
for  the  Dyersburg  Wholesale  (Company,  who  sold  the 
cider  to  plaintiff  in  error.  The  following  is  the  excluded 
testimony:  '*When  I  sold  this  cider  to  W.  G.  Haynes, 
I  represented  and  guaranteed  that  it  contained  no  alco- 
hol and  would  not  intoxicate."  He  further  testified, 
which  was  excluded,  that  he  sold  the  cider  to  the  gen- 
eral trade;  had  eight  or  ten  customers  in  Lauderdale 
county  who  buy  the  cider;  that  he  never  knew  or  heard 
of  any  complaint  by  any  customers  handling  this  cider, 
except  in  this  case. 

The  following  is  our  legislation  on  the  subject :  Shan- 
non's Code,  section  991 :  "The  right  to  sell  spirituous, 
vinous  or  fermented  liquors  is  a  taxable  privil^e  in  the 
sense  of  the  twenty-eighth  section  of  the  second  article 
of  the  constitution.''  Shannon's  Code,  section  6795: 
"It  shall  not  be  lawful  for  any  person  to  sell  or  tipple 
any  intoxicating  liquors,  including  wine,  ale  and  beer, 
as  a  beverage,  within  four  miles  of  any  schoolhouse,'' 
etc.  Acts  1899,  p.  309,  c.  161,  section  1 :  "That  any  per- 
son or  persons  selling,  or  aiding  in  selling  in  any  way 
whatever,  intoxicating  liquors,  without  a  license  re- 
quired by  law,  shall  be  guilty  of  a  misdemeanor/'  etc. 
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The  court  charged  the  jury  on  the  subject  aa  follows : 
^^What  is  meant  by  intoxicating  liquors  is  anything  that 
will  intoxicate,  and  it  does  not  make  any  difference 
by  what  name  it  is  called.  If  Mr.  Haynes  sold  to  Lu* 
ther  Vaughan  the  stuff  of  any  kind  that  intoxicated 
him  or  that  was  intoxicating,  you  should  convict." 

Defendant  disclaims  know^ledge  of  the  intoxicating 
character  of  the  cider.  His  counsel  urges  that  it  is  a 
fundamental  principle  of  criminal  law  that  there  must 
be  a  criminal  intent  of  the  mind,  coupled  with  the  act, 
in  order  to  constitute  a  crime.  He  cites  the  case  of  Far- 
rell  V.  State,  32  Ohio  St,  456,  30  Am.  Bep.,  614,  decided 
by  the  supreme  court  of  Ohio.  In  that  case  the  defend- 
ant had  been  selling  bitters,  and  was  indicted  for  sell- 
ing intoxicating  liquors.  The  court  says:  ^^In  such 
case  the  maxim  of  the  criminal  law^  ^Ignorantia  facti 
excusat/  applies  to  this  case.  The  excusing  principle 
of  this  maxim  applies  with  great  force  where  the  busi- 
ness is  recognized  as  lawful,  and  a  transaction  in  its 
prosecution  only  becomes  criminal  when  it  is  carried 
on  with  a  purpose  to  violate  the  law.  To  give  this  max- 
im practical  effect  in  a  proper  case,  it  is  but  an  assertion 
of  natural  justice,  for  the  reason  that  to  render  an  act 
criminal  the  intention  with  which  it  is  done  must  be 
so.  The  will  must  concur  with  the  act  To  make  a  trans- 
action criminal,  there  must  be  both  will  and  act  enter- 
ing into  the  transaction." 

The  opinion  in  that  case  was  by  a  divided  court;  and, 
even  had  it  been  otherwise,  it  is  not  sound  in  principle^ 
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and  is  contrary  to  the  weight  of  authority  in  this  and 
other  States.  It  is  the  sale  of  intoxicating  liquors  with- 
out license  which  the  statute  prohibits,  and  it  is  unlaw- 
ful to  sell  intoxicating  liquor  of  any  character  without 
license.  This  being  so,  the  seller  must  find  out  at  his 
peril  whether  the  liquor  he  proposes  to  sell  is  intoxicat- 
ing or  not  Guilty  knowledge  is  not  by  the  statute  made 
an  ingredient  of  the  offense. 

Quite  a  number  of  authorities  might  be  cited  in  sup- 
port of  this.  In  the  case  of  State  v.  Hartfiel,  24  Wis., 
60,  it  is  held  that  the  sale  of  intoxicating  liquors  to  a 
minor  is  an  offense  under  the  statute,  though  the  vendor 
did  not  know  that  the  purchaser  wbb  a  minor.  The  court 
in  that  case  says:  "The  words  ^knowingly*  and  *will- 
fuUy,^  or  other  words  of  equivalent  import,  are  omitted 
from  the  statute,  and  the  offense  is  made  to  consist  solely 
in  the  fact  of  a  sale  of  intoxicating  liquors  or  drinks  to 
a  minor.*' 

Numerous  authorities  could  be  cited  to  the  effect  that 
where  a  statute  commands  that  an  act  be  done  or  omit- 
ted, which  in  the  absence  of  such  statute  might  have 
been  done  or  omitted  without  culpability,  ignorance  of 
the  fact  or  state  of  things  contemplated  by  the  statute 
will  not  excuse  violation.  3  Greenleaf  on  Ev.,  section 
21;  Barries  V.  State,  19  Conn.,  398;  Commonwealth  v. 
Mash,  7  Mete.  (Mass.),  472;  Com.  v.  Boynton,  2  Allen 
(Mass.),  160;  Merrick  v.  Plumley,  99  Mass.,  567. 

In  VlHch  V.  Com,,  6  Bush  (Ky.),  400,  it  is  said:  "It 
is  as  incumbent  on  the  vendor  of  liquor  to  know  that  his 
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customer  labors  under  no  disability  as  it  is  for  him  to 
know  the  law,  and  his  ignorance  of  neither  will  excuse 
him.'' 

In  the  case  of  Gonimomjoealth  v.  Boynton,  2  Allen 
(Mass.)>  160,  cited  supra,  it  is  said:  ^^The  court  are 
of  the  opinion  that  the  sale  of  intoxicating  liquors,  in 
violation  of  the  statute  prohibition,  is  not  one  of  those 
cases  in  which  it  is  necessary  to  allege  or  prove  that  the 
person  charged  with  the  offense  know  the  illegal  charac- 
ter of  his  act,  or  in  which  a  want  of  such  knowledge 
would  avail  him  in  defense.  If  the  defendant  purposely 
sold  the  liquor,  which  was  in  fact  intoxicating,  he  was 
bound  at  his  peril  to  ascertain  the  nature  of  the  article 
which  he  sold.  When  the  act  is  expressly  prohibited, 
without  reference  to  the  intent  or  purpose,  and  the  par- 
ty committing  it  was  under  no  obligation  to  act  in  the 
premises  unless  he  knew  that  he  could  do  so  lawfully, 
if  he  violates  the  law,  he  incurs  the  penalty.  The  salu- 
tary rule  that  every  man  is  conclusively  presunied  to 
know  the  law  is  sometimes  productive  of  hardship  in 
particular  cases;  and  the  hardship  is  no  greater  where 
the  law  imposes  the  duty  to  ascertain  the  fact.'* 

It  is  said  in  1  Wharton,  Or.  Law,  section  88 :  "It  is  no 
defense  to  an  indictment  for  keeping  or  selling  adulter- 
ated or  intoxicating  liquors  that  the  defendant  did  not 
believe  them  to  be  intoxicating  or  adulterated.  So,  on 
an  indictment  for  selling  adulterated  milk,  the  defend- 
ant is  not  protected  by  ignorance  of  the  adulteration, 
or  even  by  belief  that  the  milk  was  pure;  and  the  same 
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rule  applies  to  indictment  for  selling  other  deleterious 
drinks.  In  several  States,  selling  intoxicating  liquors  to 
minors  is  indictable  by  statute,  and  in  such  cases  also 
arises  the  question  whether  the  defendant  knew  that 
the  vendee  was  a  minor.  Here,  again,  we  have  the  rule 
before  us  applied;  it  having  been  repeatedly  held  that, 
in  cases  in  which  knowledge  is  not  part  of  the  statutory 
offense,  ignorance  in  this  respect,  coupled  with  the  hon- 
est belief  that  the  vendee  was  of  full  age,  is  not  a  defense. 
And  the  same  rule  applies  to  all  cases  of  dealing  illegally 
with  minors.  It  is  also  no  defense  to  an  indictment  for 
selling  to  persons  of  intemperate  habits  that  the  defend- 
ant did  not  know  that  the  vendee  was  of  intemperate 
habits,  though  it  is  otherwise  when  the  statute  makes 
the  offense  to  be  selling  to  persons  of  known  intemperate 
habits,  in  which  case  knowledge  is  an  ingredient  of  the 
prosecutor^s  case." 

In  2  Wharton,  Cr.  Law,  section  1507,  after  discussing 
the  same  question,  it  is  said:  '^But  to  such  defenses 
the  answer  has  been  already  given  that  when  a  specific 
act  is  made  by  law  indictable,  irrespective  of  the  de- 
fendant's motive  or  intent,  his  belief  that  he  was  right 
in  what  he  did,  based  on  a  mistake  of  fact,  is  no  defense. 
Eminently  is  this  the  case  with  r^ard  to  intoxicating 
drinks.*' 

In  17  Encyc.  PI.  &  Pr.  p.  384,  it  is  said:  "In  all 
prosecutions  for  violations  of  the  liquor  laws,  the  de- 
fendant's ignorance  of  the  intoxicating  properties  of  the 
liquors  sold  or  kept  for  sale  constitutes  no  defense.    He 
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is  bound  at  his  peril  to  know  whether  or  not  the  liquors 
are  intoxicating/' 

In  Atkins  v.  State,  95  Tehn.,  474,  82  S.  W.,  391,  it  is 
held  that  one  believing  that  he  has  a  lawful  right  to 
operate  a  gambling  contrivance  is  no  defense  for  viola- 
tion of  the  laws  against  gaming. 

In  Moore  v.  State,  96  Tenn.,  544,  35  S.  W.,  556,  the 

trial  judge  charged  the  jury  that  the  statute  against  the 

sale  of  intoxicating  liquors  ^^was  intended  to  and  did 

prohibit  the  sale  as  a  beverage  of  wine,  ale,  and  beer, 

and  also  all  other  liquors  which  were  intoxicating, 
whether  called  beer,  wine,  whisky,  ale,  cider,  hop  tonic, 

or  whatever  name  they  be  known  by,  and  that  defendant 

could  not  lawfully  sell  hop  tonic  or  cider  within  four 

miles  of  a  schoolhouse  where  school  is  kept,  if  such  hop^ 

tonic  or  cider  was  intoxicating,  and  would  make  men 

drunk,  and  was  sold  as  a  beverage,  and  was  not  in  aji 

incorporated  town/' 

"This,"  says  the  court,  through  Caldwell,  J.,  "is  a 
sound  interpretation  of  the  law  applicable  to  the  case 
before  the  court^-a  construction  manifestly  in  accord 
with  the  contemplation  of  the  l^islature." 
.  So  it  can  make  no  difference  under  what  guaranty 
plaintiff  in  error  purchased  the  cider.  If  he  sells  it,  he 
must  know  at  his  peril  whether  it  is  intoxicating  or  not ; 
and  his  belief  that  it  was  not,  however  honest,  is  no 
excuse. 

The  result  is  that  this  second  assignment  of  error  is 
overruled,  and  the  judgment  of  the  circuit  court  is  af- 
flrmed« 
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LovEBiN  &  Brown  CJompany  v.  E.  E.  Tansil  et  ol. 
\{Jackson.    April  Term,  1907.) 

ZHTEB8TATB  OOMMBBOE.  Mercantile  corporation  of  another 
State  is  engaged  in  commerce  here,  and  not  in  interstate  com- 
merce, and  is  subject  to  privilege  tax  as  a  merchant,  when. 
A  mercantile  corporation  of  another  State  is  not  engaged  in 
interstate  commerce,  but  in  commeorce  within  this  State,  and 
in  the  businesa  of  a  retail  merchant  in  the  county  and  town 
in  which  the  transactions  are  made,  rendering  it  liable  for  the 
pirlYilege  tax  imposed  upon  retail  merchants,  where  a  solic- 
iting salesman  representing  such  corporation  procures  orders 
for  merchandise,  to  be  paid  for  upon  delivery,  if  found  as 
represented;  and  after  the  canvass  of  the  community  is  com- 
pleted, the  salesman  classifies  the  merchandise  contracted  for 
in  the  several  individual  orders  obtained,  ascertains  the  ag- 
gregate number  or  quantity  of  each  article,  and  sends  to 
the  said  corporator,  his  employer,  one  general  order  cov- 
ering the  aggregate  number  or  quantity  of  articles  of  each 
class;  and  the  goods  thus  ordered  are  packed  and  shipped  in 
bulk,  in  unidentified  packages  consisting  of  large  boxes  and 
barrels,  not  segregated  from  others  of  like  kind,  nor  ap- 
propriated  to  any  particular  purchaser,  and  remaining  the 
porperty  of  the  seller  until  the  original  packages  are  broken, 
and  the  articles  are  selected  and  delivered,  and  the  sale  con- 
summated  in  this  State  by  said  salesman,  by  delivery  to 
the  purchasers  upon  the  payment  of  the  purchase  price,  for 
the  purpose  of  completing  the  transactions,  the  goods  are 
shipped  by  a  common  carrier  to  the  corporation  at  a  point 
designated  by  the  salesman,  to  whom  the  bill  of  lading  is 
sent,  and  upon  receipt  of  the  goods,  the  barrels  and  boxes 
are  opened,  and  the  goods  classified  and  arranged  for  de- 
livery to  the  purchasers;  and  the  money  received  on  the 
delivery  of  the  goods  is  remitted  to  the  corporation. 
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Gases  cited  and  approved:  Austin  y.  State,  101  Tenn,  568;  Kim- 
mell  y.  State,  104  Tenn.,  184;  Croy  v.  Obion  Ck),  104  Tenn., 
525;  May  y.  New  Orleans,  178  U.  Sw,  496;  Aastin  y.  Tennessee, 
179  U.  8.,  843;  Cook  y.  Marshall  Co.,  196  U.  S.,  261. 

Case  cited  and  dlstinsnilshed:  fiearick  y.  Pennsylyanla^  20S  U. 
8.,  507,  61  U  Ed.,  295. 


FROM  WBAKLBY. 


Appeal  from  the  Chancery  Court  of  Weakley  County. 
— John  S.  Cooper,  Chancellor. 

James  P.  Rhodes^  for  complainanta. 
Hall  &  Barb,  for  defendants. 


Mb.  JusnCB  Shields  deliyered   the  opinion   of  the 

Court. 

Complainant,  a  commercial  corporation  created  and 
organized  under  the  laws  of  the  State  of  Illinois,  with 
its  domicile,  chief  office,  and  place  of  business  in  the 
city  of  Chicago,  and  engaged  in  selling  merchandise  di- 
rectly to  consumers  through  its  agents  in  this  and  other 
States,  filed  this  bill  in  the  chancery  court  of  Weakley 
county  against  E.  E.  Tansil  and  others,  officers  of  Weak- 
ley county  and  the  town  of  Sharon,  to  enjoin  the  col- 
lection of  privil^^e  taxes  imposed  by  those  municipal!- 
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ties  upon  all  merchants  conducting  a  retail  business 
within  their  respective  boundaries. 

The  contention  of  the  complainant  is  that  the  busi- 
ness conducted  by  it  in  Sharon  and  Weakley  county  is 
interstate  commerce  and  within  the  protection  of  the 
commerce  clause  of  the  constitution  of  the  United  States. 
If  this  contention  is  supported  by  the  facts,  the  tax  can- 
not be  legally  collected.  If  the  business  conducted  is 
commerce  within  the  State,  complainant  must  pay  the 
tax  as  other  merchants  doing  business  in  Sharon  and 
Weakley  county. 

Complainant's  method  of  doing  business  in  the  sev- 
eral States  other  than  that  of  its  domicile  is  as  follows : 

A  representative  or  salesman  goes  into  a  communily 
and  solicits  orders  from  the  inhabitants  for  merchan- 
dise, to  be  paid  for  on  delivery  at  some  place  in  the  com- 
munity if  found  as  represented.  The  orders  obtained 
are  reduced  to  writing  in  duplicate^  and  contain  a  list 
of  the  articles  desired  by  a  customer  and  the  prices  to 
be  i)aid  for  them;  one  copy  being  given  to  the  custo- 
mer, and  the  other  retained  by  the  salesman.  These  or- 
ders generally  call  for  several  diflferent  articles,  and  in 
many  instances  several  customers  order  articles  of  the 
same  kind  and  in  the  same  quantities.  When  the  can- 
vass of  the  community  is  completed,  the  salesman  classi- 
fies the  merchandise  called  for  in  the  several  individual 
orders  obtained,  ascertains  the  number  or  quantity  of 
each  article,  and  sends  to  his  employer  one  general  order 
covering  the  aggregate  number  or  quantity  of  articles 
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of  each  class.  In  other  words,  this  general  order  ccm- 
tains  a  requisition  for  the  gross  number  or  quantitf  of 
each  article  for  which  he  has  obtained  orders ;  thus,  if  he 
has  sold  ten  dozen  packages  of  soda  to  two  or  more  cus- 
tomers, the  general  order  calls  for  the  ten  dozen  pack- 
ages as  a  whole,  without  regard  to  the  number  of  cus- 
tomers by  whom  they  are  desired.  The  names  of  the 
customers  for  whom  the  merchandise  is  intended,  or  the 
particular  number  or  quantity  of  an  article  ordered  by 
any  one  customer,  is  not  communicated  by  the  salesman 
to  complainant,  and  is  unknown  to  it.  The  goods  thus 
ordered  from  Chicago  are  there  packed  in  large  boxes 
and  barrels  to  suit  the  conyenience  of  complainant,  and 
shipped  by  a,  common  carrier  to  its  order,  to  a  point 
designated  by  the  salesman,  to  whom  the  bill  of  lading 
is  sent,  so  that  he  may  obtain  possession.  No  separa- 
tion of  articles  of  like  kind,  or  appropriation  of  th^n 
to  particular  persons,  is  made  in  Chicago.  The  ship- 
ment is  in  bulk,  and  the  selection  of  the  articles  or  pack- 
ages to  be  delivered  to  the  several  customers  is  left  to  the 
salesman. 

When  the  boxes  and  barrels  containing  the  aggregate 
order  arrive  at  the  place  for  delivery,  the  salesman  re- 
ceives and  opens  them  at  some  convenient  place,  and 
separates  and  arranges  the  goods  for  delivery,  by  placing 
all  articles  of  a  kind  together. 

When  a  customer  appears,  the  written  order  given 
by  him  is  examined,  and  the  articles  therein  called  for 
are  taken  out  of  the  several  piles  of  merchandise  and 
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delivered  to  him.  When  all  the  goods  are  delivered,  the 
money  received  by  the  salesman  is  remitted  to  his  em- 
ployer at  the  home  office  in  Chicago.  No  goods  are  to  be 
ordered  by  the  salesman  unless  he  has  procured  indi- 
vidual orders  for  them,  and  all  goods  ordered  and  ship- 
ped, but  not  accepted,  are  returned  or  given  away. 

This  was  the  manner  in  which  complainant  did  busi- 
ness in  Sharon  and  Weakley  county.  The  orders  ob- 
tained in  Sharon  were  for  family  groceries,  and  aggre- 
gated about  three  hundred  dollars. 

We  are  of  the  opinion  that  this  was  commerce  within 
the  State,  and  not  interstate  commerce.  The  boxes  and 
barrels  in  which  this  merchandise  was  packed  by  com- 
plainant and  delivered  to  the  carrier  in  Chicago,  to  be 
transported  to  Sharon,  Tennessee,  there  to  be  delivered 
to  its  salesman,  were  original  packages  within  the  mean- 
ing of  the  commerce  clause  of  the  constitution  of  the 
United  States,  and  when  complainant's  salesman  broke 
them,  and  classified  and  assorted  the  contents,  they  be- 
came commingled  with  and  a  part  of  the  common  mass 
of  the  property  of  the  Stat^  and  were  subject  to  its  po- 
lice regulations  and  revenue  laws.  The  several  small 
packages  of  different  articles  contained  in  the  boxes  and 
barrels  were  not  of  such  a  character  as  are  ordinarily 
and  according  to  the  usages  of  trade  and  commerce  pre- 
pared and  delivered  by  dealers  to  carriers  for  transporta- 
tion. They  were  not  put  up  or  consigned  for  any  par- 
ticular customer  to  fulfill  a  contract  or  sale  which  the 
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agent  had  made.  Complainant  did  not  then  know  who 
had  ordered  the  several  articles,  nor  to  whom  they  would 
be  delivered.  The  articles  or  packages  were  not  marked 
with  the  names  of  any  one,  and  those  of  the  same  kind 
could  not  be  distinguished  from  each  other.  They  were 
consigned  and  delivered  at  Sharon  in  bulk.  When  they 
were  received  by  the  salesman  no  segregation  of  any 
articles  or  packages  from  others  of  like  kind,  and  no 
appropriation  of  any  particular  article  or  package  to 
any  particular  customer,  had  been  made. 

No  sale  was  consummated  until  the  original  packages 
in  which  the  merchandise  was  shipped  were  broken^ 
their  contents  classified,  and  segregation  and  appropria- 
tion made;  the  whole  remaining  the  property  of  com- 
plainant until  then.  These  facts  clearly  establish  that 
complainant  was  engaged  in  the  business  of  a  retail 
merchant  in  Sharon  and  Weakley  county,  and  in  our 
opinion  rendered  it  liable  for  the  privil^e  taxes  im- 
posed upon  merchants,  which  the  defendants  were  at- 
tempting to  collect  by  proper  proceedings.  We  do  not 
deem  it  necessary  to  indulge  in  an  elaborate  discussion 
of  the  adjudged  cases  upon  the  subject  of  interstate 
commerce,  but  will  content  ourselves  with  referring  to  a 
few,  which  we  think  fully  sustain  our  conclusion  in  this 
one.  They  are  Austin  v.  State,  101  Tenn.,  563,  48  S.  W., 
305,  50  L.  R.  A.,  478,  70  Am.  St  Rep.,  703 ;  Kimmcll  v. 
State,  104  Tenn.,  184,  56  S.  W.,  854;  Crop  v.  Ohian 
County,  104  Tenn.,  525,  58  S.  W.,  235,  51  L.  R.  A.,  254, 
78  Am.  Rep.,  931 ;  Austin  v.  Tenn.,  179  U.  S.,  313,  21 
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Sup.  Ct,  132,  45  L.  Ed.,  224 ;  Cook  v.  Marshall  County, 
196,  U.  S.,  261,  25  Sup.  Ct,  233,  49  L.  Ed.,  471;  and 
May  V.  New  Orleans,  178  U.  S.,  496,  20  Sup.  Ct,  976. 

The  material  facte  of  the  case  last  cited  (May  v.  Neto 
Orleans)  are  substantially  fhe  same  as  those  of  this,  and 
the  conclusions  of  the  court  upon  them  are,  we  think, 
decisive  of  it. 

The  system  of  doing  business  adopted  by  the  com- 
plainant is  a  thinly  veiled  scheme,  under  the  guise  of 
interstate  commerce,  to  evade  the  revenue  laws  of  the 
several  States  and  obtain  an  unfair  and  unjust  advantage 
over  local  dealers  in  cotupetition  in  the  sale  of  goods 
and  merchandise.  If  such  a  scheme  can  be  sustained,  it 
will  greatly  demoralize  all  police  retaliations  of  the  sale 
of  merchandise  and  eventually  destroy  a  large  part  of 

the  revenues  of  the  several  States.  We  do  not  think  the 
framers  of  the  constitution  intended  or  contemplated 

that  the  clause  here  invoked  should  have  this  effect,  or 
be  abused  in  the  manner  here  attempted. 

We  do  not  think  this  case  controlled  by  that  of  Rea- 
rick  V.  Commonvyealth  of  Pennsylvania  (lately  decided 
by  the  supreme  court  of  the  United  States) , 203  TJ.  S.,  507, 
27  Sup.  Ct.,  159,  51  L.  Ed.,  295,  the  opinion  being  deliv- 
ered by  Mr.  Justice  Holmes.  The  sales  involved  in  that 
case  were  made  by  an  Ohio  corporation,  with  domicile  in 
that  State,  to  consumers  in  Pennsylvania,  upon  orders 
obtained  by  a  traveling  salesman,  and  anumber  of  articles 
for  different  customers  were  shipped  in  one  box  or  i>ack- 
age  to  the  agent  in  the  latter  State  to  be  delivered ;  but  in 
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every  instance  the  particular  articles  or  packages  sold 
were  so  marked  by  number  and  the  name  of  the  purchas- 
er for  whom  selected  and  set  apart  in  Ohio  that  they 
could  be  identified  and  delivered  to  such  purchaser  when 
received  in  Pennsylvania,  The  goods  sold  were  segregated 
from  other  like  articles,  appropriated  to  a  particular  pur- 
chaser, and  the  sale  thus  consummated  at  the  warehouse 
of  the  dealer  in  Ohio.  There  was  nothing  left  to  be  done 
but  to  deliver  the  articles  to  the  purchaser  when  re- 
ceived at  the  point  of  destination,  and  each  package  was 
an  original  package.  In  the  case  at  bar  the  goods  are 
packed  and  shipped  in  bulk,  in  unidentified  packages, 
not  segregated  from  others  of  like  kind,  or  appropriated 
to  any  particular  purchaser,  and  remained  the  property 
of  the  seller  until  the  original  packages  were  broken,  and 
the  articles  selected  and  delivered,  and  the  sale  con- 
summated in  Tennessee.  The  diflference  in  the  facts  of 
the  two  cases  is  marked,  material,  and  important. 

The  case  of  Rearick  v.  Commonwealth  of  Pennsylva- 
nia, we  think,  carries  the  protection  of  the  commerce 
clause  of  the  constitution  to  its  utmost  limit.  We  do  not 
believe  that  it  will  be  further  extended,  certainly  not  to 
cover  a  case  of  this  kind. 

We  are  therefore  of  the  opinion  that  there  is  no  error 
in  the  decree  of  the  chancellor  dismissing  complainant's 
bill,  and  it  is  affirmed,  with  costs. 
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AiNNiB  B.  Snowdbn  et  al.  v.  Shelby  County  et  ol. 
(Jackson.    April  Term,  1907.) 

1.  EMOnCNT  DOMAIN.  Interest  from  date  of  order  of  condemnar 
tion  and  appointment  of  jury  of  Tiew. 
Where  land  la  condemned  under  eminent  domain  laws  for  the 
erectlcm  of  a  courthouse,  and,  upon  appeal  from  the  findings 
of  the  jury  of  view,  a  verdict  and  Judgment  for  the  same 
amotmt  Is  rendered,  the  owner  is  entitled  to  interest  from 
the  date  of  the  order  of  condemnation  and  appointment  of 
the  jury  of  view,  and  not  from  the  date  of  his  answeo*  ad- 
mitting the  right  to  take  the  property,  and  not  meorely  from 
the  date  of  the  finding  of  the  jury  of  view  or  of  the  date  of 
the  judgment  on  the  trial. 

Code  cited  and  construed:     Sec.  8494  (S.);  sec.  2702  (M.  &  V.); 
sec.  1945  (T.  ft  S.  and  1868). 

Case  cited  and  approved:     Alloway  v.  Nashville,  88  Tenn.,  610, 
628. 

Case  cited  and  distinguished:    Railroad  v.  liffoggridge,  116  Tenn., 
446. 

9.  SAME.  SAMB.  Proper  judgment  entered  in  supreme  court 
without  remandmont  upon  reversal  for  erroneous  refusal  to  al- 
low interest. 
Upon  reversal  for  the  error  of  the  circuit  judge  in  refusing  to 
allow  interest  according  to  the  rule  stated  in  the  foregoing 
headnote,  the  supreme  court  will  give  the  proper  judgment 
to  be  entered  there  without  reman dment    (Post,  p.  730.) 


FROM   SHELBY. 


Appeal  in  error  from  the  Circuit   Court  of   Shelby 
County. — A.  B.  Pittman,  Judge. 
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Caruthebs  Ewinq^  for  Snowden. 
Lbb  Thohnton,  for  Shelby  County. 


Mb.  SpbcjiaTj  Justice  Henderson  delivered  the  opin- 
ion of  the  Court. 

In  this  case  the  property  of  plaintiffs  in  error  was 
taken  under  condemnation  proceedings,  and  appropri- 
ated for  a  site  for  the  erection  of  a  courthouse. 

On  November  26,  1905,  the  courthouse  commissioners 
of  Shelby  county  filed  their  petition  in  the  circuit  court 
to  condemn  the  property  in  question. 

On  January  8,  1906,  plaintiffs  in  error  answered  the 
petition,  admitting  the  right  of  petitioners  to  have  the 
property  condemned,  and  the  only  contest  made  was  as 
to  the  value. 

On  February  23, 1906,  the  order  of  condemnation  was- 
had,  and  a  jury  of  view  was  appointed. 

On  Marth  5,  1906,  the  jury  of  view  reported,  fixing 
the  value  at  |25,978.50. 

Plaintiffs  in  error  appealed  from  this  finding,  and 
upon  the  trial  before  a  jury  June  21,  1906,  there  was  a 
verdict  for  the  same  amount,  upon  which  the  court  ren- 
dered judgment,  allowing  no  interest  thereon.  The  ques- 
tion of  interest  was  determined  by  the  court;  that  ques- 
tion not  being  allowed  to  go  to  the  jury. 

On  the  trial  before  the  jury,  the  witnesses  were  ex- 
amined by  both  sides  as  to  the  value  of  the  property 
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with  reference  to  the  winter  and  spring  of  1905  and  1906 ; 
the  valuation  being  shown  to  have  been  the  same  from 
November,  1905,  when  the  petition  was  filed,  to  March, 
1906,  when  the  jury  of  view  made  its  report. 

The  amount  allowed  by  the  jury  was  paid  into  the 
hands  of  the  clerk  June  13,  1906,  and  the  property  was 
vested  in  defendants  in  error  under  their  petition;  a 
lien  being  reserved  in  favor  of  plaintiffs  in  error  to  se- 
cure any  amount  in  addition  that  may  be  awarded  by 
the  court. 

The  plaintiffs  in  error  insisted  that  they  were  entitled 
to  interest  from  January  8,  1906,  the  date  of  the  filing 
of  their  answer  to  the  petition,  in  which  they  admitted 
the  right  of  defendants  in  error  to  take  the  proi)erty. 

If  mistaken  in  that^  they  then  insist  tliat  they  were 
entitled  to  interest  from  March  6,  1906,  the  date  of  the 
report  of  the  jury  of  view. 

The  defendant  in  error  insisted  that  the  interest  was 
allowable  only  from  the  date  of  the  verdict  of  the  jury. 

The  circuit  judge  sustained  the  contention  of  defend- 
ants in  error,  plaintiffs  in  error  have  appealed,  and  the 
action  of  the  circuit  judge  in  this  particular  is  the  only 
error  assigned. 

The  property  was  vacant,  and  produced  no  rents. 

The  theory  of  plaintiffs  in  error  is  that  from  the  date 

the  petition  was  filed  they  were  denuded  of  the  power 
to  sell  their  property ;  that  when  they  answered  the  pe^ 

tition,  admitting  the  right  to  condemn,  there  was  a  sur- 
render to  the  courthouse  commissioner^^  and  that  this 


728  TENNESSEE  EEPOBTS-       [118  Tenn. 

Snowden  t.  Shelby  Cki. 

was  equiyalent  to  a  sale,  the  amount  of  the  price  to  be 
thereafter  determined ;  and,  when  the  price  should  be  de- 
termined, that  it  should  bear  interest  from  one  of  the 
dates  mentioned. 

It  is  insisted  that^  being  vacant  property,  it  could  be 
beneficial  to  plaintiffs  in  error  in  only  two  ways,  by  a 
sale  or  by  improvement^  so  as  to  render  it  rentrpro- 
ducing. 

The  courthouse  commissioners  did  not  take  possession 
of  the  property  until  after  the  verdict  of  the  jury  and  the 
judgment  of  the  court  thereon. 

In  Allovcuy  v.  Nashville,  88  Tenn.,  610, 18  8.  W.,  123, 
8  L.  B.  A.,  128,  the  petition  was  filed  by  the  city  for  the 
condemnation  of  certain  property  f6r  reservoir  purposes^ 
There  was  an  appeal  by  the  defendant  from  the  report 
of  the  jury  of  view  as  to  the  amount  of  the  damages, 
and  a  trial  before  the  court  and  a  jury ;  the  latter  trial 
resulting  in  considerably  increased  damages.  The  city 
went  into  possession  of  the  properly,  and  began  its  work 
thereon,  before  final  judgment. 

Defendant  prosecuted  an  appeal  in  error  to  this  court, 
assigning,  among  other  things,  as  error,  the  failure  of 
the  jury  to  allow  interest  on  the  damages.  No  instruc- 
tions to  the  jury  had  been  given  or  requested  on  that 
subject,  and  before  judgment  was  entered  defendant 
moved  the  court  that  interest  be  added,  which  was  re- 
fused. 

While  Shannon's  Code,  section  8494,  does  not  spe- 
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cifically  provide  for  a  case  of  this  sort,  it  is  said  (page 
528  of  88  Temi.,  page  127  of  13  S.  W.) : 

'^Nevertlieless  we  have  no  hesitation  in  holding,  upon 
general  principles,  that  interest  should  have  been  al- 
lowed from  the  time  of  the  appropriation  of  the  prop- 
erly. From  that  time  the  original  owner  was  deprived 
of  the  use  and  possession  of  the  land  taken.  The  lia- 
bility of  the  city  accrned  at  that  dat^  though  the  amount 
thereof  is  not  determined  finally  until  long  afterwarda 
Damages  are  properly  assessed  with  reference  to  the 
value  of  the  land  taken  and  the  depreciation  of  the 
residue  at  the  time  of  condemnation.  The  l^al  rights 
of  both  parties,  so  far  as  the  damages  are  concerned, 
are  fixed  at  the  time.  •  •  •  Witnesses  are  examined 
as  to  the  amount  of  damages  at  the  time  of  appropria- 
tion, and  not  at  the  time  of  trial.  That  method  was 
properly  adopted  in  this  case.'* 

In  the  case  of  Railroad  v.  Moggndge,  116  Tenn.,  445, 
92  8.  W.,  1114,  which  was  a  proceeding  for  the  condem- 
nation of  property  for  railroad  purposes,  the  only  ques- 
tion presented  was:  At  what  date  should  the  value 
of  the  property  and  the  damages  sustained  be  fixed, 
whether  as  of  the  date  of  the  institution  of  tiie  suit^  or 
of  the  date  actual  possession  was  taken? 

The  suit  was  instituted  June  28,  1902.  The  order  of 
condemnation  was  made,  and  a  jury  of  view  was  ap- 
pointed, July  11,  1902,  who  made  their  report  July 
18th  following,  from  which  there  was  an  appeal  to 
the  circuit    On  Kay  1, 1905,  the  railroad  company  gave 
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bond  for  possession,  and  the  circuit  court  ordered  the 
writ  to  issue,  and  petitioner  was  put  into  possession 
July  14,  1905.  The  api>eal  was  heard  in  November  fol- 
lowing, and  the  trial  judge  charged  the  jury  to  fix  the 
value  of  the  property  as  of  July  14,  1905,  and  to  give 
interest  from  the  day  following. 

In  that  case  there  was  no  exception  to  the  ruling  of 
the  trial  judge  witlf  regard  to  interest.  That  question 
was  not  before  this  court,  and  was  not  decided.  Defend- 
ant had  continued  in  the  possession  of  the  property  for 
the  three  years  after  the  condemnation,  and  made  no 
claim  for  interest  from  that  time ;  at  least^  the  question 
was  not  before  this  court. 

The  order  of  condemnation  vests  the  petitioners  with 
right  to  the  property,  thereby  deprives  the  landowner 
of  its  use.  Further  litigation  between  the  parties  is 
only  with  regard  to  the  value.  While  it  is  optionary 
with  petitioners  as  to  whether  they  will  avail  them- 
selves of  their  right  to  take  possession  upon  the  filing 
of  the  report  of  the  jury  of  view,  their  failure  to  ex- 
ercise this  right  should  not  prejudice  the  rights  of 
the  landowner. 

In  this  case  the  order  of  condemnation  was  rendered 
February  23,  1906,  and  the  circuit  judge  was  in  error 
in  failing  to  allow  interest  from  that  date  to  June  13, 
1906,  when  defendants  in  error  paid  into  court  the 
amount  finally  allowed  by  the  jury. 

The  judgment  of  the  court  below  is  reversed,  and 
judgment  will  be  entered  here  in  favor  of  plaintiflTs  in 
error  accordingly,  and  for  the  costs  of  the  appeal. 
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J.  D.    FiTLMEE  V.  W.   H.   Batbs. 

{Jackson.    April  Term,  1907.) 

DBBDS  OF  OONVKYANOB.  Gall  Inr  street  or  alley  not  owned 
by  grantor  is  not  implied  warranty  of  existence  thereol 
A  grantor  who  does  not  own  the  street  or  alley  which  his  deed 
describes  as  bounding  the  property  conyeyed,  or  who  does 
not  own  the  land  so  described  as  the  street  or  alley  is  not 
!bound  as  impliedly  warranting  the  existence  of  the  street  or 
alley  by  his  general  warranty  deed  with  covenants  of  seizin 
of  the  property  described,  especially  where  he  made  no  mis- 
representations as  to  the  existence  of  the  street  or  alley,  but 
believed  it  existed,  as  unopened,  from  references  to  it  in  the 
deeds  under  which  he  claimed. 

Cases  cited  and  approved:     Scott  y.  Cheatham,  12  Heisk.,  720. 
Howe  Y.  Algeor,  4  Allen,  206. 

Cases  cited  and   distinguished:     O'Linda  v.  Ijothrop,  21  Pick. 
(Mass.),  292;  Parker  y.  Smith,  17  Mass.,  416. 


FROM  SHBLBT. 


Appeal  from  the  Obancery  Court  of  Shelbv  County. 
F.  H.  HEiSKELLy  Chancellor. 

FiNLAY  &  FiNLAY,  for  Fulmer. 
Babtbls  &  Tbezevant.  for  Bates. 
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Me.  SPBaAL  Justice  Hbndebson  delivered  the  opinion 
of  the  Court. 

Defendant)  Bates,  for  the  consideration  of  f7,750, 
conveyed  by  deed  to  complainant,  Fulmer,  certain  real 
estate  in  Memphis  by  the  following  description: 

"Lots  Nos.  1  and  2  of  part  of  lot  5,  block  53,  of 
the  plan  of  South  Memphis,  fronting  37%  feet^  each, 
on  the  south  side  of  Linden  street,  and  running  back 
south,  between  parallel  lines>  154  feet^  to  a  twenty-foot 
alley  in  the  rear." 

The  claim  is  that  no  alley  of  any  kind  exists,  or 
ever  existed,  in  the  rear  of  said  lots,  and  that  the  cov- 
enants of  said  deed  have  been  breached  by  defendant; 
that  complainant  has  been  damaged  thereby  in  the  sum 
of  |2,100 ;  and  the  bill  is  filed  to  recover  therefor.  The 
deed  contains  the  usual  covenants  of  seizin,  right  to 
convey,  nonincumbrance,  and  general  warranty. 

Defendant  denies  liability ;  claiming  that  by  the  deed 
which  he  executed  he  gave  no  guaranty  or  warranty  of 
the  existence  of  said  alley,  and  alleging  that  the  soil 
in  the  rear  of  said  lots  did  not  belong  to  him,  and  that 
the  reference  to  the  alley  in  the  deed  was  simply  de- 
scriptive. 

The  chancellor  dismissed  the  bill,  and  complainant 
has  appealed. 

The  error  assigned  is  that  the  court  erred  in  holding 
that  complainant  was  not  entitled  to  any  relief,  and  in 
dismissing  his  bill|  and  in  not  holding  that  he  was  en- 
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titled  to  recoyep  damages  from  defendant  for  breach  of 
coyenant 

In  certain  partition  proceedings  in  the  chancery 
court  of  Shelby  county  lot  No.  1  had  been  allotted  and 
set  apart  to  Mrs.  Flora  Meyer  and  lot  No.  2  to  Mrs, 
Lena  Bakrow,  both  of  whom  had  conveyed  to  defendant; 
and  his  deed  to  complainant  refers  to  these  partition 
proceedings  and  deed  for  description  of  the  property. 
The  deeds  from  these  two  to  defendant  contain  the  same 
description  of  the  lots  as  that  in  his  deed  to  complain- 
ant; both  calling  for  a  twenty-foot  alley  in  the  rear. 
Defendant  did  not,  as  a  matter  of  fact,  own  the  land 
in  the  rear  of  the  lots  conveyed  by  him. 

Counsel  makes  the  following  stipulation: 

'^In  this  cause,  for  the  purposes  of  saving  trouble  and 
expense,  it  is  agreed  that  the  following  are  facts  and 
may  be  treated  as  proved  in  the  cause  by  the  com- 
plainant. 

"The  tract,  composed  of  the  two  lots  sold  by  de- 
fendant to  complainant  and  described  in  the  bill  and 
the  two  lots  in  the  rear  of  the  same,  running  from 

Linden  street  to  Pontotoc  street,  is  inclosed  as  one  lot 
by  fences  on  its  four  sides  and  used  by  the  occupants 

of  the  house  standing  on  the  lots  afterwards  sold  to 

complainant  as  aforesaid.     This  inclosure   was  made 

prior  to  1884,  and  was  continuously  maintained  until 

the  conveyance.  Exhibit  A  to  the  bill  herein.     There 

was  never  any  alley  of  any  description  in  the  rear  of 

said  lots  sold  complainant^  and  the  strip  on  the  south 
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side  thereof  was  a  part  of  the  inclosure  aforesaicL  Said 
strip  was  never  used  by  the  public  or  private  individuals 
EA  an  alley.'^ 

The  matter  of  the  existence  of  the  alley  in  the  rear 
was  discussed  by  the  parties  before  the  execution  of 
the  deed;  and  complainant,  being  doubtful  about  its 
existence,  consulted  his  attorney,  who  advised  liim  that 
the  alley  did  exist. 

The  only  reference  to  the  alley  in  the  deed  is  that 
first  above  quoted  therefrom,  giving  the  description  of 
the  lots.    The  habendum  clause  is  as  follows : 

"To  have  and  to  hold  the  aforesaid  lots  or  parcels 
of  land,  with  all  and  singular  the  improvements,  ease- 
ments^ hereditaments,  and  appurtenances  of  and  to  the 
same  belonging  or  in  any  wise  appertaining,  to  the  said 
J.  D.  Fulmer,  and  to  his  heirs  and  assigns,  forever, 
in  fee  simple.^' 

This  is  followed  by  covenants  of  seizin  and  general 
warranty. 

The  record  presents  the  question  as  to  whether  the 
language  of  the  deed  referred  to  constitutes  a  covenant 
that  there  was  a  twenty-foot  alley  in  the  rear  of  the 
lots,  when  the  defendant  did  not  own  the  soil  upon 
which  it  is  claimed  that  the  alley  should  be. 

There  is  no  express  covenant  in  the  deed  that  de- 
fendant owns  the  alley  referred  to,  and  as  a  matter 
of  fact  he  did  not. 

In  3  Washburn  on  Real  Property,  p.  412,  it  is  said: 

"A  reference  to  a  street  or  way  as  a  boundary  of 
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land  granted,  though  it  might  estop  the  grantor  from 
denying  the  existence  of  and  a  right  to  use  such  street 
or  way  by  the  grantee,  provided  the  grantor  was  the 
owner  of  the  land  so  described  as  a  street  or  way,  would 
not  amount  to  an  implied  covenant  that  it  did  or  would 
exist  as  such  street  or  way/^ 

This  authority  is  cited  in  Scott  v.  Cheatham,  12  Heisk., 
720,  where  it  is  said  "that  such  reference  to  thie  streets 
and  alleys  as  boundaries  would  not  amount  to  an  im- 
plied covenant  that  they  did  or  would  exist  as  such 
streets  or  alleys.  On  this  point,  however,  there  is  an 
apparent  conflict  in  the  authorities.  Mr.  Washburn 
says  that  in  Van  0' Linda  v.  IMhrop,  21  Pick.  (Mass.), 
292,  32  Am.  Dec,  261,  it  held  that  such  reference  would 
amount  to  an  implied  covenant  on  the  part  of  the 
grantor  that  there  were  such  streets  and  alleys.  This 
probably  means  no  more  than  that  the  grantor  is  es- 
topped from  denying  the  existence  of  such  streets  and 
alleys.*' 

There  is  a  marked  distinction  between  the  case  of 
a  grantor  who  owns  the  street  or  alley  which  his  deed 
describes  as  bounding  the  property  conveyed,  and  one 
who  does  not.  In  the  former  case,  although  there  may 
not  be  an  express  warranty  on  the  subject,  the  grantor 
is  estopped  from  denying  the  existence  of  the  street  or 
alley.  In  the  latter  case,  the  reference  is  only  descrip- 
tive, and  no  warranty  is  implied.  The  conflict  of  au- 
thorities on  this  subject  is  more  apparent  than  real. 


736  TENNESSEE  EEPOBTS.       [118  Tenn. 


Fulmear  t.  Bates. 


dependent  upon  into  which  of  the  two  classes  the  cases 
fall. 

Porker  V.  Smith,  17  Mass.,  415,  9  Am.  Dec,  159, 
is  cited  by  appellant,  where  it  is  said: 

'The  principal  question  in  this  case  arises  upon  the 
construction  of  the  deed  of  Joseph  Russell  to  Benjamine 
Taber,  in  which  he  conveys  a  piece  of  land  in  what  is 
now  the  town  of  New  Bedford,  bounding  it  southwardly 
or  westwardly  on  a  way  or  street.  By  this  description 
the  grantor  and  his  heirs  are  estopped  from  denying 
that  there  is  a  street  or  way  to  the  extent  of  the  land 
on  those  two  sides.  We  consider  this  to  be  not  merely 
a  description,  but  an  implied  covenant  that  there  are 
such  streets.  It  probably  entered  much  into  the  con- 
sideration of  the  purchase  that  the  lot  fronted  upon  two 
ways,  which  would  always  be  kept  open,  and,  indeed, 
could  never  be  shut  without  a  right  to  damages  in  the 
grantee  or  his  assigns.'' 

This  case  is  reviewed  by  the  same  court  in  Howe  v, 
Alger,  4  Allen,  206,  where  it  is  said: 

"The  case  of  Parker  v.  Smith,  17  Mass.,  413,  9  Am. 
Dec.,  159,  is  a  leading  case  upon  this  subject 

"The  premises  there  conveyed  were  described  as 
bounded  on  two  sides  by  streets.  The  grantor  was  the 
owner  in  fee  of  the  contiguous  land  that  would  have 
formed  the  two  streets.  The  defendants,  who  claimed 
under  the  grantor,  denied  the  grantee  any  rights  as 
to  the  use  of  the  contiguous  land  for  a  street  or  way, 

"That  court  say  that  'the  grantor  and  his  heirs  are 
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estopped  from  denying  that  there  is  a  street  or  way 
to  the  extent  of  the  land  on  those  two  sides.  We  con- 
sider this  to  be,  not  merely  a  description,  but  an  implied 
covenant  that  there  are  such  streets.' 

^^e  here  find  the  first  nse  of  the  language  that  such 
a  boundary  upon  a  street  is  an  implied  corenant'  that 
such  streets  exist 

"It  was  used  in  reference  to  a  conveyance  where  the 
grantor  was  the  owner  of  the  adjacent  land,  embracing 
the  so-called  street. 

^<It  was  used  in  the  case  of  an  estoppel  as  respects 
the  grantor,  and  upon  that  ground  alone,  the  grantee 
might  well  maintain  his  right  to  the  maintenance  and 
use  of  a  street.  The  further  remark,  as  to  the  existence 
of  an  implied  covenant,  may  reasonably  be  presumed 
to  have  been  applied  to  the  case  there  presented  of  a 
grantor  being  the  owner  of  the  land  described  as  a 
street.** 

In  Howe  v.  Alger,  it  is  held  that  if  land  be  conveyed 
as  bounding  on  a  street,  and  the  grantor  has  no  in- 
terest in  the  adjacent  land  so  described,  this  does  not 
amount  to  an  implied  covenant  that  there  is  such  a 
street  laid  out.  After  a  discussion  of  a  number  of  au- 
thorities on  the  subject,  the  court  says : 

"Without  a  further  or  more  extended  examination 
of  the  cases  cited  by  the  plaintiff,  it  is  sufficient  to  say 
that  in  all  the  cases  cited  under  this  head  the  grantor 
was  the  owner  of  the  adjacent  land  described  in  the 
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boundary  as  a  street  or  way,  and  that  the  deciirion  of 
the  cases  in  favor  of  the  varions  grantees  required  noth- 
ing further  than  the  application  of  the  doctrine  of  es- 
toppel to  the  grantors  and  those  claiming  under  than 
to  deny  the  existence  of  the  street.*' 

There  was  no  misrepresentation  by  defendant  in  his 
sale  to  complainant  in  this  case.  He  believed  that  there 
was  a  twenty-foot  alley  in  the  rear  of  the  lots^  though 
it  had  never  been  opened.  The  partition  proceedings 
and  deeds  under  which  he  claimed  called  for  the  alley. 
The  attention  of  complainant  was  called  to  the  matter 
before  he  accepted  the  deed.  Being  in  doubt  about  the 
existence  of  an  alley,  he  consulted  his  attorney.  In 
order  to  maintain  his  claim  for  damages  against  de- 
fendant, he  should  have  required  an  express  covenant 
on  the  subject  Failing  to  do  so,  none  will  be  implied 
from  a  mere  description  given  in  the  deed. 

It  results  that  there  is  no  error  in  the  decree  of 
the  chancellor,  and  it  is  afSrmed. 
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E.  H.  Chamness  v.  W.  E.  Pabrish  et  al. 
{Jackson.   April  Term,  1907.) 

1.    WILLS.    Widow  must  elect  as  between  the  will  and  dower 
within  a  year. 

Where  a  husband  bequeaths  to  hie  wife  all  his  personal  prop- 
erty absolutely,  and  devises  to  her  his  real  estate  during  her 
lifetinie  or  widowhood,  she  is  required  to  make  an  election  with- 
in a  year  as  between  the  provisions  of  the  will  and  dower. 

Code  cited  and  construed:  Sec  4146  (S.);  sec.  8251  (M.  &  V.); 
sec.  2404  (T.  «;  S.  and  1868). 

Cases  cited  and  construed:  Reid  y.  Campbell,  Meigs,  878;  Ma- 
lone  T.  Majors,  8  Hum.,  577;  McClung  y.  Sneed,  8  Head,  224; 
Waddle  y.  Terry,  4  Cold.,  55. 

9.  8AMB.  Widow  is  not  required  to  elect  m  between  the  will 
and  her  homestead  tights,  when. 
The  husband  cannot  by  will  deprive  his  widow  of  her  homestead 
right  guaranteed  by  the  constitution;  and  where  he  devises 
to  her  all  his  real  estate  during  ber  lifetime  or  widowhood, 
Bhe  will  not  be  put  to  her  election  as  between  the  provisions 
of  the  will  and  her  homestead  right,  unless  it  plainly  ap- 
pears from  the  will  that  such  was  the  testator's  Intention;  for 
this  intention  will  not  be  implied  from  such  mere  devise  of 
the  land  to  her. 

Code  cited  and  construed:  Sees.  8798,  4023,  4146  (S.);  sees. 
2935,  3128,  3251  (M.  A  V.);  sees.  2110a,  2114a,  2288,  24D4  (T. 
&  S.  and  1858). 

Constitution  cited  and  construed:    Art  11,  sec.  11. 

Cases  cited  and  approved:  Jarman  y.  Jarman,  4  L<ea,  676; 
Wilson  V.  Monris,  94  Tenn.,  560,  561;  McCrae  y.  McCrae,  103 
Tenn.  719:  Rowlett  v.  Rowlett,  116  Tenn.,  459. 
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FROM  MoNAIRT. 


Appeal  from  the  Chancery  Oonrt  of  IfcNairy  Oonnty. 
— E.  L.  Bullock,  Chancellor. 

Abbenatht  &  Abernathy  and  W.  J.  Lamb,  for  com- 
plainant. 

Wood  &  Barnhill^  A.  W.  Stovall,  and  J.  C.  Houston, 
for  defendanta 


Mr.  Special  Justice  Hisnderson  deliyered  the  opinion 
of  the  Court. 

William  C.  Chamness  died  in  McNairy  county  in  Jan- 
uary, 1901,  leaving  a  will  in  which  he  names  his  wife, 
Mary  A.  Chamness,  executrix.    The  will  was  probated 

in  common  form  January  25,  1901,  before  the  county 
court.    The  entry  showing  the  probate  of  the  will  states : 

"It  is  further  ordered  that  Mary  A.  Chamness,  his 
widow,  be  allowed  the  privilege  of  qualifying  as  ex- 
ecutrix of  said  will  without  bond."  The  third  clause 
of  the  will  is  as  follows:  "I  will  and  bequeath  to  my 
wife,  Mary  A.  Chamness^  all  my  estate,  both  personal 
and  real  estate.  The  real  estate  is  to  remain  and  be  in 
her  possession  during  her  life,  or  as  long  a^  she  re- 
mains a  widow,  or,  in  case  of  her  death  or  marriage, 
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ithen  and  in  that  event  the  said  real  estate  is  to  become 
the  property  of  my  two  grandchildren,  William  T.  and 
Bruce  C.  Chamness,  both  citizens  of  Conway  county, 
Arkansas,  and  my  brother,  Ephraim  Chamness,  of  Mc- 
Nairy  county,  Tennessee,  to  be  equally  divided  between 
the  above-named  two  grandchildren  and  my  brother, 
Ephraim  Chamness.'' 

The  widow,  Mary  A.  Chamness,  went  into  possession 
of  the  whole  estate,  real  and  personal.  Under  the  will 
the  personal  estate  was  hers  absolutely.  She  remained 
in  possession  of  the  real  estate  until  June  24,  1905, 
when,  upon  her  application,  commissioners  were  ap- 
pointed by  the  county  court,  who  set  aside  to  her  home- 
stead and  dower  in  the  real  estate  of  her  husband.  *  The 
homestead  includes  a  house  and  lot  at  Bethel  Springs, 
where  the  testator  lived  at  the  time  of  his  death,  and 
a  i)ortion  of  427  acres  of  land;  the  two  valued  at  one 
thousand  dollars.  The  dower  includes  the  remainder 
of  the  tract,  valued  at  two  hundred  dollars.  This  left, 
outside  of  the  homestead  and  dower,  a  livery  stable, 
valued  at  four  hundred  dollars. 

A  day  or  two  after  the  confirmation  of  this  report 
of  the  commissioners  the  widow,  Mary  A.  Chamness, 
married  W.  E.  Parrish.  Both  of  the  grandchildren, 
mentioned  in  item  3  of  the  will  above,  died  before  the 
testator ;  one  of  them  leaving  a  child,  Willie  Chamness, 
a  minor,  who  is  the  only  lineal  descendant  of  the  tes- 
tator. 

The  bill  is  filed  by  the  brother,  Ephraim  H.  Cham- 
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nesB^  the  devisee  in  the  clause  of  the  will  above  set  out, 
against  W.  E.  Parriah  and  wife  and  Willie'  Ghamness, 
setting  out  the  above  facts,  praying  for  a  construction 
of  the  will ;  that  further  proceedings  in  the  county  court 
relative  to  the  estate  of  W.  G.  Ghamness  be  enjoined; 
that  the  action  of  the  county  court  api)ointing  said  com- 
missioners be  set  aside  and  declared  void ;  and  that  com- 
plainant and  Willie  Ghamness  be  decreed  the  real  estate 
devised  under  the  wilL 

Defendants  Parrish  and  wife  demur  to  the  bill  on 
the  grounds,  first,  that  the  two  devisees^  William  T. 
and  Bruce  Ghamness,  having  died  before  the  testator, 
he  was,  therefore,  intestate  as  to  two-thirds  of  said 
land;  and  that  Mrs.  Parrish  was  entitled  to  homestead 
and  dower  in  this  two-thirds;  second,  that  testator  was 
not  the  owner  of  the  homestead  right  of  his  wife  in  the 
lands,  and  he  had  no  power  by  will  or  othewise  to  limit 
her  homestead  to  any  period  of  time  less  than  during 
her  life. 

The  chancellor  overruled  the  demurrer,  allowing  de- 
fendants to  rely  thereon  in  the  answer,  which  is  dona 
Upon  final  hearing,  the  chancellor  was  of  opinion  that 
the  widow  had  elected  to  take  under  her  husband's  will, 
and  by  her  subsequent  marriage  to  Parrish,  her  right 
to  the  real  estate  devised  to  her  by  it  for  life  or  widow- 
hood terminated;  and  complainant  is  given  a  decree  for 
one-third  of  the  real  estate  devised  by  the  will,  the  other 
two-thirds  to  go  to  the  minor  defendant  Willie  Gham- 
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nesB.  Defendants  Parrish  and  wife  have  appealed^  and 
assign  errors. 

After  paying  the  burial  expenses  and  erecting  a  tomb- 
stone, the  personal  estate  amounted  to  about  1240^  which 
the  widow  received.  In  addition  to  the  homestead  and 
dower  set  apart  to  her,  the  real  estate  consisted  of  a 
livery  stable,  valued  at  four  hundred  dollars.  It  appears 
that  there  were  no  debts  against  the  estate,  and  that 
it  is  solvent  The  case  thus  presents  the  question  as 
to  whether  the  doctrine  of  election  applies,  under  the 
facts  above  stated,  to  the  widow  with  r^ard  to  her 
homestead.  The  demurrer  confines  the  question  alone 
to  homestead. 

By  the  will  of  the  husband,  she  is  given  absolutely  all 
his  personal  estate.  Under  the  statute  of  distribution, 
had  he  died  intestate,  she  would  have  been  entitled  to 
one-half  of  this;  he  having  left  surviving  him  one  de- 
scendant. She  would  also  have  been  entitled  to  home- 
stead and  dower  in  his  real  estate,  which  would  have 
left  to  the  heir  the  livery  stable,  valued  at  four  hun- 
dred dollars.  Had  she  dissented  from  the  will,  she 
would  have  received  her  homestead  and  dower  and  one- 
third  of  his  personal  estate. 

Shannon's  C!ode,  sec.  4146: 

"A  widow  may  dissent  from  her  husband's  will:  (1) 
When  a  satisfactory  provision  in  real  or  personal  estate 
is  not  made  for  her,  in  which  case  she  shall  signify  her 
dissent  in  open  court  within  one  year  after  the  probate 
of  the  will;  (2)  when  a  provision  in  personal  estate  is 
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made  for  her,  but  the  whole  of  the  hnsband's  property^ 
including  the  bequest,  is  taken  for  the  payment  of  his 
debts, '  in  which  case,  without  any  formal  dissent, 
she  may  sue  for  her  dower.  And  in  both  cases  she  shall 
be  endowed  aa  if  her  husband  had  died  intestate.'' 

The  above  are  the  provisions  of  the  Code  of  1858,  seci 
2404.  Prior  to  the  first  act  on  the  subject  (chap.  22,  sec  8| 
Acts  1784),  and  at  common  law,  it  was  held  in  Reid  v. 
Campbell,  Meigs,  378,  that  the  widow  was  not  put  to 
her  election  between  a  testamentary  provision  and  her 
dower,  unless  such  provision  was  made,  expresidy  or 
by  necessary  implication,  in  lieu  or  satisfaction  of  dower. 
But  by  the  act,  any  provision  for  the  wife  in  her  hus- 
band's will,  either  out  of  the  real  or  personal  estate, 
puts  her  to  her  electioii  as  to  dower,  which  must  be 
made  within  six  months  (as  was  the  first  limitation  on 
the  subject)  after  the  probate  of  the  will,  oft  she  will 
be  barred  by  its  provisions. 

This  is  the  first  adjudication  on  the  subject;  and  to 
the  same  effect  are  Malone  v.  Majors,  8  Humph.,  577 ; 
MoClung  v.  Sneed,  3  Head,  224;  Waddle  v.  Terry,  4 
Cold.,  55. 

In  Jarman  v.  Jarman,  4  Lea,  676,  it  is  said:    "By 

our  law,  the  homestead  vests  in  the  husband  and  wife 
jointly,  and  is  a  life  estate.    Upon  the  death  of  either, 

it  vests  in  the  survivor.  Neither  has  the  right  to  dis- 
pose of  it,  except  with  the  consent  of  the  other,  by  will 
or  otherwise,  and  then  only  in  the  mode  prescribed  by 
statute.    The  right  of  the  wife  is  fixed  during  coverture^ 
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and  is  only  lost  by  her  voluntary  alienation  or  abandon- 
ment, or  by  her  death.*' 

In  McCrae  v.  MoCrae,  103  Tenn.,  719,  64  S.  W.,  979, 
it  is  held  that,  while  a  widower  with  minor  children 
can  alienate  his  homestead  by  deed,  so. far  as  to  cnt 
off  the  right  of  his  children  thereto  after  his  death^  he 
cannot  accomplish  this  end  by  will  devising  all  his  lands 
to  pay  debts. 

In  Rowiett  v.  Bouclett,  116  Tenn.,  459,  95  S.  W.,  821, 
the  will  of  the  husband  disposed  of  his  whole  estate 
devising  all  his  realty  to  his  wife  for  life,  with  remainder 
to  his  children.  He  directs  that  all  his  personal  prop- 
erty, except  a  horse  and  household  goods  to  be  selected 
by  his  wife  for  her  own  use,  be  converted  into  money 
and  divided  among  his  children,  they  executing  notes 
therefor  to  his  executor,  as  trustee,  to  be  held  by  him 
as  resources  out  of  which  to  raise  a  support  for  his  wife, 
if  she  should  need  it.  In  that  event,  the  children  should 
contribute  equally  for  this  purpose.  The.  executor  sold 
the  exempt  personal  property,  among  other  personal 
property,  as  directed  by  the  will.  The  widow  filed  her 
bill  to  have  the  executor,  as  such  and  as  trustee,  account 
to  her  for  the  value  of  this  exempt  property. 

The  court,  in  an  opinion  by  Mr.  Justice  Ndl,  reviews 
a  number  of  the  authorities  bearing  on  the  question,  and 
says :  "These  authorities  show  that,  under  a  proper  con- 
struction of  the  statute,  exempt  personal  property,  se- 
cured to  heads  of  families  and  referred  to  in  section 
2238  (Shannon's  Code,  sec.  4023),  does  not  belong  to 
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the  estate  of  the  decedent  husband  as  such,  and  cannot 
pass  under  his  will,  and  that  in  respect  of  this  question, 
it  is  immaterial  whether  the  estate  be  solvent  ot  in- 
solvent 

It  is  further  said  (page  467) :  **We  have  no  case  in 
which  it  is  decided  that  the  property  provided  for 
widows  under  Shannon's  Code,  sec.  4023  (Code  of  1858, 
sec.  2288),  can  be  disposed  of  in  a  will  in  such  way 
as  to  cast  upon  the  widow  the  necessity  of  dissenting 
in  order  to  claim  it,  although  there  are  dicta  in  cases 
not  calling  for  a  decision  of  the  question  that  indicate 
such  a  view.  Where  the  question  has  directly  arisen, 
the  decisions  have  been  in  accord  with  our  present  de- 
termination. The  same  course  of  decision  has  been  pre- 
scribed in  respect  of  the  homestead  right.  Wilson  v. 
Morris,  94  Tenn.,  560,  561,  29  S.  W.,  969,  970;  McCrae  v. 
MoCrae,  103  Tenn.,  719,  54  S.  W.,  979.'' 

And  it  is  held  that  although  liberal  provisions  were 
by  the  will  made  for  the  widow,  much  more  than  the 
law  would  have  given  her,  and  the  will  purported  to 
dispose  of  the  whole  property,  including  the  exempt 
property,  and  that  she  took  under  the  will,  she  was  not 
put  to  her  election,  and  was  not  estoi^ed  from  claiming 
the  exemptions. 

The  language  of  the  constitution  (article  11,  sec.  11) 
is  as  explicit  in  throwing  safeguards  about  the  home- 
stead, as  is  the  statute  with  regard  to  exempt  proi)erty : 
^^A  homestead  in  the  possession  of  each  head  of  a  family 
and  the  improvements  thereon,  to  the  value  in  all  of 


10  Gates]  APRIL  TERM,  1907.  747 

Chamness  v.  Pairisli. 


one  thousand  dollars,  shall  be  exempt  from  sale  under 
legal  process  during  the  life  of  such  head  of  a  family, 
to  inure  to  the  benefit  of  the  widow,  and  shall  be  exempt 
during  the  minority  of  the  children  occupying  the  same. 
Nor  shall  said  property  be  alienated  without  the  joint 
consent  of  husband  and  wife  w^hen  that  relation  exists." 

The  same  principle,  held  in  Rowlett  v.  Rowlett,  supra, 
to  apply  to  exempt  property,  should  apply  with  equal 
or  greater  force  to  the  homestead  right.  The  latter  is  a 
right  guaranteed  by  the  constitution,  and  the  construc- 
tion by  the  court  in  its  favor  has  been  liberal.  The 
husband  cannot  deprive  the  wife  thereof  by  deed,  unless 
it  be  with  her  express  consent;  and  by  statute  (Shan- 
non's Code,  sec.  3798),  this  consent  can  be  evidenced 
only  *T>y  conveyance  duly  executed  as  required  by  law 
for  married  women."  He  cannot  deprive  her  of  this 
right  by  will ;  and  by  provisions  of  his  will  in  her  favor, 
she  will  not  be  put  to  her  election,  unless  it  plainly  ap- 
pears therefrom  that  such  was  his  intention.  This  in- 
tention will  not  be  implied  from  a  mere  gift  to  her  by 
the  will. 

The  right  to  dower  stands  upon  a  different  principle 
Under  Shannon's.  Code,  sec,  4146,  and  the  authorities 
above  cited  construing  the  same,  after  having  accepted 
under  the  will,  and  failing  to  dissent  therefrom  within 
one  year,  she  will  not  be  permitted  to  claim  dower. 

It  results  that  the  decree  of  the  chancellor  is  reversed, 
as  far  as  the  homestead  of  defendant  Mrs.  Mary  A. 
Parrish  is  concerned,  and  afllrmed  as  far  as  the  dower 
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ig  concerned  The  cause  will  be  remanded  to  the  chan- 
cery court  for  further  proceedings  in  accordance  with 
this  opinion.  The  costs  of  this  court  and  of  the  chan- 
eery  court  up  to  this  time  will  be  paid  one-half  by 
complainant  and  one-half  by  W.  E.  Parrish  and  wife; 
tiie  costs  hereafter  to  accrue  to  be  adjudicated  by  the 
chancellor. 
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OciE  Speight  et  al  v.  Wiluam  Askins  et  al. 
(Jackson.    April  Term,  1907.) 

1.  DEBDS  OF  OONVEYA NOB.  T6  wife  and  the  heirs  of  her  body 
begotten  by  her  husband  creates  in  her  a  fee  simple  estate. 
A  husband'fl  conveyance  of  land  to  his  wife  and  the  heirs  of 
'  her  body  begotten  by  him  creates  in  her  a  fee  simile  estate. 
The  words  are  words  of  limitation,  and  not  purchase,  and  cre- 
ated in  the  wife  at  common  law  an  estate  in  special  tall,  which 
under  our  statute  (Shannon's  Code,  section  3673)  is  held  and 
deemed  to  be  a  fee  simple  estate. 

Code  cited  and  ccmstrued:  Sec.  3673  (S.);  sec.  2813  (M.  ft  Y.); 
«ec.  2007  (T.  ft  S.  and  1858). 

Gases  cited  and  approved:  Mlddleton  v.  Smith,  1  Cold.,  144; 
Kirk  V.  Furgerson,  6  Cold.,  483;  Skillin  v.  Loyd,  6  Cold.,  664; 
Wynne  v.  Wynne,  9  Heisk.,  309:  Boyd  v.  Robinson,  98  Tenn., 
34;  Bingham  v.  Weller,  113  Tenn.,  77. 

Cases  cited  and  distinguished:  Read  v.  Fite,  8  Humph.,  328; 
Grimes  v.  Orrand,  2  Heisk.,  298;  Turner  v.  Ivie,  5  Heisk.,  229; 
iRagsdale  v.  Mabry,  8  Bax.,  300;  Beecher  v.  Hicks,  7  Lea, 
207. 

S.  OONSTBUOTION  OF  IHSTBUMEVTS.  Oardinal  rule  is  to 
ascertain  the  intention  of  the  parties  regardless  of  formalities. 
The  cardinal  rule  of  construction  of  all  instruments  is  to  ascer- 
tain from  all  their  parts  the  intention  of  the  parties,  without 
regard  to  the  formal  parts*  and,  where  the  ^rules  of  law  will 
allow,  to  the  particular  language  used. 

Cases  cited  and  approved:  Beecher  v.  Hicks,  7  Lea,  212;  Fo- 
garty  v.  Stacks  86  Tenn.<  610. 
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FROM  OBION. 


Appeal  from  the  Chancery  Court  of  Obion  County.- 
John  S.  Cooper,  Chancellor. 

Alex.  N.  Moobb,  for  complainants, 
Lannom  &  Stanpibld,  for  defendants. 


MU  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  cause  involves  the  title  to  a  certain  tract  of  land 
situated  in  Obion  county,  and  is  before  us  upon  the 
appeal  of  the  complainants  from  a  decree  of  the  chan- 
cellor sustaining  a  demurrer  to  their  bill,  and  dismiss- 
ing it,  with  costs.  The  facts  appearing  from  the  bill 
necessary  to  be  here  stated  are  these: 

J.  W.  Askins,  on  Aupust  26,  1885,  conveyed  to  his 
wife,  Addie  Askins,  a  certain  tract  of  land  situated  in 
Obion  county;  the  effective  and  operative  part  of  the 
conveyance  being  in  these  words : 

"Now,  therefore,  I,  James  W.  Askins,  in  considera- 
tion of  the  fact  that  $1,307,  the  purchase  money  paid 
for  said  land,  was  the  proceeds  of  Addie  Askins^  his 
beloved  wife's  property;  and  whereas,  the  same  was  pur- 
chased under  a  direct  understanding  that  she  receive  the 
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benefits  of  the  purchase,  now,  therefore,  I,  James  W. 
Askins,  party  of  the  first  part,  in  pursuance  of  said 
agreement  as  set  forth  above,  do  bargain,  grant,  sell, 
and  convey  unto  the  said  Addie  Askins  and  the  heirs 
of  her  body  begotten  by  me  the  following  described 
tract  of  land  lying  in  district  No.  7  of  Obion  county, 
Tennessee,  and  bounded  on  the  north  by  the  lands  of 
J.  R.  Davis,  on  the  east  by  the  lands  of  William  Stanley 
and  J.  R.  Davis,  on  the  south  by  the  lands  of  Frank 
Gardner,  and  on  the  west  by  the  lands  of  Addie  Askins, 
grantee  in  this  conveyance,  containing  ninety-five  acres 
more  or  less,  and  to  hold  the  same  in  her  own  right  and 
to  her  sole  and  separate  use,  free  from  claims  of  all  per- 
sons whomsoever,*' 

Subsequently  he  and  his  said  wife  sold  about  ninety 
acres  of  this  land  to  the  defendant  William  Ai&ins,  and 
on  December  30,  1896,  joined  in  conveying  the  same  to 
him  in  fee,  and  he  is  now  in  the  possession  of  the  same, 
claiming  a  fee-simple  title. 

When  James  W.  Askins  made  the  conveyance  to  his 
wife,  they  then  had  living  seven  children,  the  issue  of 
their  intermarriage.  After  the  conveyance  to  William 
Askins,  Mr&  Addie  Askins  died  intestate.  The  com- 
plainants are  three  of  the  daughters  of  J.  W.  and  Addie 
Askins,  and  have  brought  this  suit,  their  husbands  join- 
ing with  them,  to  recover  three  undivided  sevenths  of 
the  land  conveved  to  William  Askins.  Their  conten- 
tion  is  that  the  conveyance  of  J.  W.  Askins  to  his  wife 
and   their   mother,    Addie   Askins,    vested    in    her   a 
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life  estate  in  the  lands  conv^ed,  and  in  the  then 
living  children  of  J.  W.  and  Addie  ABkins  the  remainder 
in  f  ee^  and  is  predicated  npon  the  nse  of  the  words  ^eirs 
of  her  body  begotten  by  me/'  in  the  deed. 

This  contention  is  not  sonnd.  These  words,  ''heirs  of 
her  body  begotten  by  me,"  are  not  words  of  purchase 
bnt  of  limitation.  They  have  a  well-settled  technical 
meaning,  and  import  perpetual  succession,  and  are  con- 
strued to  be  a  limitation  over  to  the  grantor  upon  an 
indefinite  failure  of  issue  of  the  particular  heirs  to  whom 
the  estate  is  granted,  and  under  the  common  law  create 
an  estate  in  special  tail.  This  construction  of  words  and 
phrases  of  similar  meaning  such  as  ^^er  bodily  heirs," 
"the  natural  issue  of  her  body,"  '^eirs  of  her  body," 
"lawful  issues  of  her  body,"  is  a  well-settled  rule  of 
property  governing  the  vestiture  of  title  to  real  estate. 

And  in  this  State,  whenever  an  estate  of  general  or 
special  tail  is  created,  whether  by  conveyance  or  devise, 
the  party  to  whom  the  conveyance  or  devise  is  made 
becomes  and  is  deemed  to  be  seized  of  the  lands  con- 
veyed in  fee  simple.  Middleton  v.  Smith,  1  Cold.,  144; 
Kirk  V.  Furgerson,  6  Cold.,  483 ;  SkilUn  v.  Loj/d,  6  Cold., 
564 ;  Wynne  v.  Wynne,  9  Heisk.,  309 ;  Boyd  v.  Bohinaon, 
93  Tenn.,  34,  23  S.  W.,  72;  Binffham  v.  Welter,  113 
Tenn.,  77,  81  S.  W.,  843,  69  L.  R.  A.,  370,  106  Am.  St. 
Rep.,  803;  Code,  sec.  2813;  Shannon's  Code,  sec  3673. 

The  conveyance,  therefore,  of  J.  W.  Askins  to  Mra 
Addie  Askins,  vested  in  her  a  fee-simple  estate  in  the 
lands  conveyed,  and  the  defendant  William  Askins  ac- 
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quired  the  same  estate  under  the  conyeyance  made  to 
him. 

The  cases  of  Ragsdaie  v,  Mdbry,  67  Tenn.,  301 ;  Turner 
Y.  Ivie,  52  Tenn.,  229,  and  Beecher  v.  Hicks,  75  Tenn., 
206,  relied  upon  by  counsel  for  complainants,  have  no 
application  to  the  one  under  consideration.  The  convey- 
ances and  devises  involved  in  those  cases  were  made  to 
certain  persons  and  their  "children,"  a  word  of  pur- 
chase and  not  of  limitation,  except  in  cases  where  the 
context  shows  unmistakably  that  the  conveyor  or  tes- 
tator used  it  in  the  sense  of  "heirs.'' 

(Complainants  further  insist,  in  construing  the  con- 
veyance made  by  J.  W.  Askins  to  Addie  Askins,  that 
the  court  should  consider  it  as  a  whole,  in  order  to 
ascertain  the  intention  of  the  conveyor  in  making  it, 
and  that  when  this  is  done  it  appears  that  the  words 
"heirs  of  her  body  begotten  by  me*'  were  used  in  the 
sense  of  ^^hildren,  and  should  be  taken  as  and  construed 
to  be  words  of  purchase,  vesting  in  them  in  remainder 
the  title  to  the  property  conveyed. 

The  cardinal  rule  of  construction  of  all  instruments 
is  to  ascertain  from  all  their  parts  the  intention  of  the 
parties  to  them,  without  r^ard  to  the  formal  parts,  and, 
where  the  rules  of  law  wil)  allow,  to  the  particular  lan- 
guage used.  Beecher  v.  Hicks,  75  Tenn.,  212 ;  Fogarty 
V.  Stack,  86  Tenn.,  610,  8  S.  W.,  846. 

And  we  have  some  cases  in  which  the  word  'Tieirs" 
has  been  held,  upon  a  consideration  of  the  entire  con- 
ns T«niir-48 
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veyance  or  will,  to  mean  "children  ;'*  but  in  all  of  them 
it  clearly  appeared  from  the  context  that  children  then 
living  were  intended  and  meant  by  the  conveyor  or 
testator.  Read  v.  Fite,  8  Humph.,  328;  Orimes  v.  Or- 
rand,  49  Tenn.,  298. 

These  were  not  cases,  however,  where  the  rule  re- 
quired the  words  to  be  construed  according  to  their  weQ- 
settled  technical  meaning  and  to  create  estates  tail, 
general  or  special.  There  is  also  nothing  in  the  con- 
veyance we  have  before  us  indicating  that  the  words 
in  question  were  intended  to  mean  "children.'^  There 
is  nothing  in  it  showing  an  intention  upon  the  part  of 
the  conveyor  to  vest  in  Mrs.  Askins  a  life  estate  only, 
and  a  remainder  in  fee  to  her  children.  On  the  con- 
trary,  the  recital  that  the  land  was  purchased  for  Mrs. 
Askins  and  paid  for  with  her  money,  under  an  agree- 
ment that  the  title  be  vested  in  her,  shows  that  it  was 
the  intention  of  the  parties  that  she  should  be  vested 
with  the  fee-simple  title. 

We  think  there  is  no  error  in  the  decree  of  the  chan- 
cellor, holding  that  the  complainants  had  no  interest 
in  the  land  sued  for,  and  that  the  defendant  William 
Askins  acquired  good  title  to  the  same  under  his  pur- 
chase from  J.  W.  and  Addie  Askins;  and  it  is  affirmed, 
with  costs. 
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The  Sailors  v.  E.  H.  WouLFLa 
{Jackson.    April  Term,  1907.) 

Df  JXJHOnOK.  OANOELLATIOH.  Ohancery  will  not  «nJoin  law 
action  on  benefit  oertiflcatey  nor  cancel  it  because  obtained  by 

irancL 
ClianceiT  will  not  enjoin,  a  pending  suit  at  law  proseeated  by 
the  beneficiary  of  a  benefit  certificate,  matared  by  the  death 
of  the  insured,  upon  a  bill  filed  by  the  insurer  for  a  cancellar 
tion  of  the  certificate  on  the  ground  that  It  was  obtained 
through  fraud,  because  the  defense  of  the  fraud  may  be  made 
in  the  action  at  law.  Such  beneiit  certificate  is  not  a  nego- 
tiable instrument,  noir  a  cloud  upon  title.  There  is  no  sugges- 
tion of  any  special  circumstances  to  call  into  actlYlty  the  chan- 
cery jurisdiction  for  injunction  and  cancellaticm. 

Cases  cited  and  approved:  McLln  y.  Marshall,  1  Helsk.,  678; 
Hamilton  v.  Cummings,  1  Johns.  Chy.  (N.  T.),  617;  Venice  v. 
Woodruff,  62  N.  T.,  462;  Crane  r.  Bunnell,  10  Paige  (N.  T.), 
884;  Shain  t.  Belvin,  79  Cal.,  262;  Grand  Chute  y.  Winegar, 
16  Wall.  (U.  B.),  873. 

Cases  cited  and  distinguished:  Andetrson  y.  Talbot,  1  Helsk.,  407; 
I^on  y.  Alley,  130  U.  S.,  177;  BisseU  y.  Kellogg,  66  N.  T.,  432; 
Eay  y.  Scales,  87  Pa.,  31;  Halalson  y.  Carson,  HI  Ga.,  67; 
Metier  y.  Metier,  19  N.  J.  B)a.i  457;  Hodson  y.  Bugene  Glass 
Co.,  166  111.,  397. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  H.  Heiskell,  Chancellor. 
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F.  Zimmerman  and  I.  L.  PendIaEton,  for  complainant 
W.  G.  Oavett,  for  defendant. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  only  question  on  this  record  is :  Will  the  chancery 
court  enjoin  a  pending  suit  in  a  court  of  law,  instituted 
by  one  entitled  to  the  proceeds  of  a  beneficial  certificate, 
matured  by  the  death  of  the  assured,  upon  a  bill  filed  by 
the  insurer  for  a  cancellation  of  this  benefit  certificate, 
alleging  as  a  ground  therefor  that  it  was  issued  upon 
false  and  fraudulent  answers  as  to  his  physical  condi- 
tion, made  by  the  assured  in  his  application  therefor? 
In  other  words,  will  the  chancery  court  oust  the  jurisdic- 
tion of  the  circuit  court,  when  a  suit  by  the  beneficiary 
against  the  corporation  issuing  the  certificate  is  i)end- 
ing,  and  where  the  defense  of  fraud  can  be  fully  made^ 
upon  the  mere  ground  that  that  court  has^  and  the 
circuit  court  had  not>  the  power  to  order  a  cancellation 
of  the  instrument? 

There  is  no  doubt  that  cancellation  is  properly  classed 
as  in  the  exclusive  jurisdiction  of  the  chancery  court 
3  Pomeroy  on  Equity  Jurisprudence,  sec.  138;  6  Cyc, 
286.  But,  as  a  general  rule,  this  jurisdiction  will  not 
be  exercised  when  complainant's  remedy  at  law,  by  way 
of  action  or  defense,  is  plain,  adequate,  and  complete. 
6  Cyc,  290.  Upon  the  principle  ob  quia  timet,  a  bill 
will  be  entertained  to  cancel  an  instrument  which  is  a 
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cloud  upon  the  complainant's  title  to  land,  or  where 
cancellation  is  sought  of  a  negotiable  instrument  before 
its  maturity,  on  the  ground  of  fraud,  accident,  or  mis- 
take. In  such  cases  this  jurisdiction  is  freely  exercised. 
In  the  first  class  of  these  cases  relief  is  afforded  on 
the  ground  that  the  instrument  sought  to  be  canceled 
may  be  yexatiously  or  injuriously  used  against  the  right- 
ful owner,  when  the  evidence  to  impeach  it  may  be  lost, 
or  where  it  is  of  a  character  to  cast  such  suspicion  on 
the  title  or  interest,  to  which  it  is  hostile,  as  will  in- 
juriously aflfect  the  market  value  thereof,  or  seriously 
embarrass  the  owner,  by  preventing  or  impeding  the 
free  sale  or  other  disposition  of  his  title  or  interest  in 
the  property.  6  Am.  and  Eng.  Ency.  of  Law  (2d  Ed.), 
p.  152;  Lyon  v.  Alley,  130  U.  S.,  177,  9  Sup.  Ot.,  480,  32 
L.  Ed.,  899 ;  Anderson  v.  Talbot,  1  Heisk.,  407 ;  Biasell 
V.  Kellogg,  65  N.  T.,  432 ;  Kay  v.  Scatea,  37  Pa.,  31,  78 
Am.  Dec.,  399. 

In  the  second  class  of  cases  this  jurisdiction  is  called 
into  action  for  the  reason  that  by  the  negotiation  of 
the  instrument  to  a  hona  fide  purchaser  the  complainant 
may  lose  the  benefit  of  his  defense.  Haialson  v.  Carson, 
111  Ga.,  57,  36  S.  E.,  319;  Metier  v.  Metier,  19  N.  J. 
Eq.,  457 ;  Hodson  v.  Eugene  Glass  Co.,  156  111.,  397,  40 
N.  E.,  971.  But  the  great  weight  of  authority  is  that  a 
suit  will  not  be  sustained  to  cancel  a  nonnegotiable  in- 
strument to  which  a  defense  may  be  made  in  an  action 
at  law  thereon,  unless  some  substantial  reason  is  as- 
signed* showing  that  a  defense  at  law  is  an  insuflSicient 
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protection.  This  ig  especially  true  where  an  action  at 
law  upon  the  instrument  is  actually  i)ending.  6  Cyc, 
292;  ahain  v.  Belvm,  79  CaL,  262,  21  Pac,  747;  Crane 
V.  Bunnell y  10  Paige  (N.  Y.),  334.;  Qrand  Chute  v.  Wine- 
gar,  15  Wall.  (U.  S.),  373,  21  L.  Ed.,  174. 

In  Venice  v.  Woodruff,  62  N.  Y.,  462,  20  Am.  Rep., 
495,  it  is  said,  if  the  mere  fact  that  a  defense  exists 
to  a  written  instrument  was  sufficient  to  authorize  an 
application  to  a  court  of  equity  to  decree  its  surrender 
and  cancellation,  it  is  obvious  that  every  controversy, 
in  which  the  claim  of  either  party  was  evidenced  by  a 
writing,  could  be  drawn  to  the  equity  side  of  the  court 
and  tried  in  the  mode  provided  for  the  trial  of  eqnitable 
actions,  instead  of  being  disposed  of  in  the  ordinary 
manner  by  a  jury. 

In  McLin  v.  Marshall,  48  Tenn.,  678,  a  suit  had  been 
instituted  and  was  pending  in  the  circuit  court,  when 
the  defendant  thereto  filed  his  bill,  in  which  he  allied 
that  the  note,  which  was  the  basis  of  the  suit,  was  ex- 
ecuted by  him  under  duress,  and  he  asked  the  interposi- 
tion of  the  court  of  chancery  for  his  protection.  A  de- 
murrer to  this  bill  was  filed,  alleging,  as  ground  there- 
for, that  complainant^s  defense  to  the  action  at  law 
was  clear  and  unembarrassed,  and  no  reason  was  given 
for  transferring  the  investigation  of  the  cause  to  a  court 
of  chancery.  This  demurrer  was  overruled,  and  the  case 
proceeded  to  answer  and  proof,  upon  which  there  was 
a  final  decree  in  favor  of  the  complainant,  enjoining  per- 
petually the  action  at  law.    Upon  appeal  the  decree  of 
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the  chancellor  was  reversed,  the  demurrer  sustained,  and 
the  complainant  was  remanded  to  his  defense  in  the  com- 
mon-law action.  This  case  involved,  as  will  be  seen, 
the  question  at  issue  here,  and  settles  it  against  the  con- 
tention of  complainant  in  the  cause. 
.  Hamilton  v.  Cummings,  1  Johns.  Ch.  (N.  Y.),  517, 
is  possibly  the  leading  case  in  America  on  this  subject. 
In  the  course  of  his  opinion.  Chancellor  Kent  reviews 
the  leading  cases  in  England  up  to  that  time,  and  shows 
that  there  had  been  much  fluctuation  in  the  rulings  of 
the  various  courts  with  regard  to  the  exercise  of  this 
particular  jurisdiction.  He  concludes  his  examination 
as  follows :  "Perhaps  the  cases  may  all  be  reconciled  on 
this  general  principle :  that  the  exercise  of  this  power 
is  to  be  regulated  by  sound  discretion  as  the  circum- 
stances of  the  individual  case  may  dictate,  and  that 
the  resort  to  equity,  to  be  sustained,  must  be  expedient 
either  because  the  instrument  is  liable  to  abuse  from 
its  negotiable  nature,  or  because  the  defense,  not  aris- 
ing on  its  face,  may  be  difficult  or  uncertain  at  law,  or 
from  some  other  special  circumstance  peculiar  to  the 
case,  and  rendering  a  resort  highly  proper  and  clear  of 
all  suspicion  of  any  design  to  promote  expense  and 
litigation.'^ 

We  doubt  whether  the  principle  controlling  the  inter- 
ference of  equity  courts  at  the  instance  of  parties  com- 
plaining, with  a  view  to  the  cancellation  of  instruments, 
has  been  anywhere  more  clearly  or  satisfactorily  stated 
than  in  this  case. 
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five  dollars.     Prom  this  judgment  he  has  appealed  to* 
this  court  and  assigned  errors. 

The  only  error  assigned  is  upon  the  charge  of  the 
circuit  judge.  The  portion  of  the  charge  excepted  to  is 
asi  follows: 

"If  you  find  that  Luther  Shofifner  was^  at  the  time 
he  played  the  game  of  pool,  under  twenty-one  years  of 
age,  and  if  you  find  that  the  defendant  refused  to  allow 
him  to  play  until  he  had  gotten  a  written  permission 
to  do  so  from  his  mother,  and  if  you  find  that  he  there- 
upon went  to  his  mother  to  get  the  order  shown  before 
you  and  to  you  in  the  proof,  and  if  he  played  one  game 
under  the  authority  of  that  order,  on  the  day  he  got 
and  delivered  it  to  the  defendant,  then  went  back  the 
next  day  and  played  two  more  games,  I  charge  you 
that  the  order  so  delivered  the  day  before  and  still  in 
the  possession  of  the  defendant  would  not  protect  the 
defendant,  and  he  would  not  have  the  right  to  depend 
upon  it,  and  allow  the  said  Luther  Shoffner  to  play 
two  other  games  on  it  the  day  after  it  was  delivered.*^ 

The  testimony  to  which  this  charge  is  applicable  was, 
in  eflfect,  that  the  plaintiff  in  error  forbade  Luther 
Shoffner,  a  person  under  twenty-one  years  of  age,  to 
play  in  his  house  until  he  should  obtain  an  order  from 
his  mother;  his  father  being  dead*  The  order  was  in 
the  following  language: 

^^Mr.  Rhodes:  let  Luther  play  two  or  three  games 
of  pool.  Mrs.  M.  L.  Shoffneb.'' 
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This  order  was  given  by  Mrs.  Shoffner,  and  was  hand- 
ed by  Luther  Shoflfner  to  the  i>laintiff  in  error  during 
the  same  evening.  The  boy  played  one  game  that  even- 
ing, and  went  back  the  next  day  and  played  two  more 
games,  and  wished  to  play  more;  but  the  plaintiff  in 
error  told  him  that  his  written  order  was  out,  and  he 
could  not  play  any  more,  and  did  not  play  any  more. 
At  the  time  Luther  went  back  and  played  the  two  games 
on  the  second  day,  the  plaintiff  in  error  still  had  the 
written  order  in  his  possession. 

The  statute  under  which  this  presentment  was  found 
is  Shannon's  Code,  sec.  6826,  which  is  as  follows : 

"It  shall  be  unlawful  for  any  person  engaged  regu- 
larly, or  otherwise^  in  keeping  billiard,  bagatelle  or 
pool  rooms  or  tables,  their  employees,  agents,  servants 
or  other  persons  for  them,  knowingly  to  i)ermit  any  per- 
son under  the  age  of  twenty-one  years  to  play  on  said 
tables  at  any  game  of  billiards,  bagatelle,  pool,  or  other 
games  requiring  the  use  of  cue  and  balls,  without  first 
having  obtained  the  written  consent  of  the  father  and 
mother  of  such  minor,  if  living;  if  the  father  is  dead, 
then  the  mother,  guardian,  or  other  person  having  legal 
control  of  such  minor ;  or  if  the  minor  be  in  attendance 
as  a  student  at  some  literary  institution,  then  the  writ- 
ten consent  of  the  principal  or  person  in  charge  of  such 
school." 

It  is  insisted  by  the  State  that  the  present  case  fWls 
within  the  principle  of  Pressly  v.  Stdte,  114  Tenn.,  534, 
86  S,  W.,  378,  69  L.  B.  A,,  291,  108  Am.  St.  Eep., 
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921,  stating  a  rule  of  liberal  construction  of  statutes  of 
this  character,  for  the  purpose  of  protecting  the  morals 
of  persons  under  age.  We  are  of  the  opinion  that  a 
similar  construction  should  be  adopted  of  this  section, 
and  that  no  permit  from  the  parent,  guardian,  or  other 
person  in  charge  of  a  minor  can  justify  a  resort  by  the 
minor  to  any  of  the  places  mentioned  in  the  statute 
quoted  on  more  than  one  occasion ;  that  all  of  the  games 
sanctioned  by  the  order  must  be  played  on  that  one 
occasion,  and  continuously;  and  that  part  cannot  be 
played  on  one  day,  and  part  on  another  day  or  days. 
There  is  no  error  in  the  judgment  of  the  court  below, 
and  it  is  affirmed. 
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Ben  Percer  v.  State.* 
[{Jackson.   April  Term,  1907.)' 

1.  VB W  TBIALB.  Weight  of  findings  of  fact  by  trial  Judge  upon 
motion  for  new  trial. 
It  is  well  settled  in  criminal  as  well  as  in  civil  cases  that  upon  a 
motion  for  a  new  trial  involying  questions  of  fact,  the  findings 
of  the  trial  Judge  will  not  be  disturbed  upon  appeal  if  there 
is  any  material  evidence  to  support  them.    (Post,  p.  773.) 

Gases  cited  and  approved:.  Ryan  v.  State,  97  Tenn.,  211;  Thomas 
V.  State,  109  Tenn.,  684. 

9.  OBIMINAL  LAW,  Presence  of  accosed  required  during  entire 
trial  on  charge  of  a  felony. 
It  is  a  fundamental  and  constitutional  right  guaranteed  the 
accused  on  trial  for  his  life  or  liberty  to  be  present  during 
the  whole  trial;  and  it  is  well  settled  that  it  is  essential  to  a 
r^alid  trial  and  conviction  on  a  charge  of  felony  that  the  ac- 
cused shall  be  present,  not  only  when  he  is  arraigned,  but  at 
every  subsequent  stage  of  the  trial,  unless  he  may  and  does 
waive  his  right  to  be  present,  as  in  proceedings  which  are  no 
part  of  the  trial,  but  merely  preliminary  or  subsequent  thereto. 
(Post,  pp.  774,  776.) 

Cases  cited  and  approved:  State  v.  France,  1  Ov.,  434;  State  v. 
Jones,  2  Terg.,  22;  Clark  v.  State,  4  Humph.,  254;  Andrews 
V.  State,  2  foeed,  650;  Hutchinson  v.  State,  3  Cold.,  96;  Witt 
V.  State,  6  Cold.,  15;  Stewart  v.  State,  7  Cold.,  389,  and  cases 
from  other  States,  cited  in  the  opinion,  on  pages  774,  776. 


*As  to  right  of  accused  to  appear  unmanacled  at  trial,  see  note 
to  State  V.  WUliams  (Wash.),  89  L-  R.  A.,  821. 
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8.  SAME.  Same.  Oase  in  Judgment. 
The  accused  Is  deprived  of  his  fundamental  and  constitutional 
right  to  be  present  in  court  during  his  trial,  where,  when  the 
verdict  of  guilty  in  a  murder  trial  was  announced,  he  was  in 
a  room  adjoining  the  courtroom  handcufted  to  another  pris- 
oner, not  in  sight  of  the  Judge  and  all  the  Jurors,  and  the 
view  through  the  doorway  was  obstructed  by  the  sheriff  stand- 
ing therein  and  holding  the  door  open.    (Post,  pp.  767-775.) 

4,    SAMB.    Same.    Minutes  vhown  to  be  erroneous  by  facts  in 
bill  of  exceptions;  appeal  is  not  a  collateral  attack  upon  record. 

Where,  in  a  prosecuticMi  for  murder,  it  affirmatively  appears  from 
the  bill  of  exceptions  that  the  accused  was  not  in  the  court- 
room, but  in  the  prisoner's  room,  when  the  verdict  of  guilty 
was  announced,  a  recital  in  the  minutes  of  the  trial  court 
embodied  in  the  record  showing  affirmatively  that  the  accused 
was  present  when  the  verdict  was  retudmed  is  erroneous,  and 
will  not  preclude  him  from  showing  the  truth.  An  appeal  for 
the  purpoee  of  collecting  errors  is  not  a  collateral  attack 
upon  the  record  and  proceedings.    (Post,  pp.  776,  776.) 

Case  cited  and  distinguished:     GrifSn  v.  State,  109  Tenn.,  8f. 

5«  SAMB.  Same.  Presence  of  accused  is  not  waived  by  his  coun- 
sel's failure  to  object  to  his  absence  when  verdict  is  returned 
in  a  felony  case. 
The  right  of  the  accused  to  be  present  ift  the  courtroom  when 
the  verdict  of  guilty  is  announced  in  a  felony  case  is  so 
fundamental  that  it  cannot  be  waived  by  the  failure  of  his 
counsel  to  make  objection  to  the  rendition  of  the  verdict  until 
the  accused  can  be  present     (Po«t,  p.  776.) 

0.    SAMB.    Death  befbre  indictment  for  murder  must  be  aifirma- 
tively  proved. 

In  a  prosecution  for  murder,  the  proof  must  afflirmatively  show 
that  the  offense  was  committed,  and  that  the  death  of  the  de- 
cedent occurred  as  the  result  of  the  wound  before  the  finding 
of  the  indictment     {Past,  pp.  776,  777.) 
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7.    SAMB.    Death  within  a  year  and  a  day  from  injury  muat  be 
affirmatively  proved. 
In  a  prosecution  for  murder,  the  proof  must  afflarmatlyely  show 
that  the  death  of  the  decedent  occurred  within  a  year  and  a 
day  from  the  date  of  the  injury  received.    (Post,  p,  777.) 


FROM  TIPTON. 


Appeal  in  error  from  the  Circuit   Court  of  Tipton 
County. — S.  J.  Evbrbtt,  Judge. 

SiMONTON  &  Son  and  Charles  B.  MoClbllan,  for 
Percep. 

Ajssistant  Attornby-Q^nbeal  Faw,  for  State. 


Mb.  Justicb  MoAlistbb  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  convicted  of  murder  in 
the  second  degree  for  the  unlawful  killing  of  one  Alonzo 
Small,  and  sentenced  to  the  State  penitentiary  for  a 
term  of  ten  years.    He  has  appealed  in  error. 

The  second  assignment  of  error  on  behalf  of  the  pris- 
oner is  as  follows: 

"The  court  erred  in  declining  to  set  aside  the  verdict 
of  the  jury  and  grant  the  plaintiff  a  new  trial,  because 
the  plaintiff  in  error  was  not  at  the  bar  of  the  court 
or  in  the  presence  of  the  court  or  jury  when  the  ver- 
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diet  of  guilty  was  rendered  against  him  in  this  cause, 
but  was  handcuffed  and  in  charge  of  an  officer,  in  a 
room  separated  from  the  courtroom  and  with  another 
prisoner,  when  said  verdict  was  rendered/' 

In  support  of  the  motion  the  plaintiff  filed  his  own 
affidavit  and  that  of  W.  V.  Bringle,  a  practicing  attorn^ 
at  the  Covington  bar.    Mr.  Bringle  states: 

'^That  he  is  not  interested  nor  of  counsel  in  the  case; 
that  he  was  in  the  courtroom  when  the  jury  returned 
their  verdict,  and  he  noticed  that  defendant  was  not  in 
the  courtroom  at  that  time;  that  there  is  a  room  ba<^ 
of  the  judge's  stand,  from  which  there  is  a  stairway 
leading  up  to  the  tower  of  the  courtroom ;  that  affiant  is 
informed  that  the  defendant  was  in  this  room  in  charge 
of  an  officer,  and  the  door  of  this  room  opening  into 
the  courtroom  was  closed  at  the  time  the  said  jury  re- 
turned its  verdict ;  that  there  is  a  partition  separating 
said  room  from  the  courtroom,  and  the  only  means  of 
communication  is  a  door  and  two  windows,  and  that 
said  windows,  as  well  as  the  door,  were  closed  at  the 
time  said  verdict  was  returned,  and  the  defendant  was 
not  in  the  presence  of  the  court  or  jury,  and  was  not  in 
a  position  to  see  the  court  and  jury,  when  said  verdict 
was  rendered ;  that  the  windows  to  said  room  are  painted 
so  that  one  cannot  see  through  them,  tiie  glass  being 
painted  or  clouded." 

Mr.  Bringle  was  called  for  further  examination  by 
the  State  and  testified  as  follows: 

"I  was  sitting  down  by  the  jury  box  facing  the  door 
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which  I  testified  was  closed  when  the  jury  returned  its 
verdict  I  conld  not  have  been  mistaken  about  the  door 
being  closed,  for  as  soon  as  the  jury  rendered  its  verdict 
I  went  to  counsel  fop  defendant  and  called  his  attention 
to  it.  The  room  where  the  prisoners  are  kept  is  im- 
mediately behind  the  judge's  bench,  and  there  is  a  glass 
partition  between  this  room  and  the  main  courtroom. 
Then  there  is  a  glass  door  to  the  prisoner's  room  to  the 
right  of  the  judge  and  next  to  the  door  to  the  jury  room. 
There  are  three  or  four  windows  behind  the  judge's 
bench,  and  within  three  or  four  feet  from  where  he  sits ; 
but  the  glass  in  them  is  frosted.  These  windows  were 
closed  when  the  jury  came  in  and  returned  its  verdict. 
The  partition  separating  the  two  rooms  extends  from 
the  floor  to  the  ceiling,  but  forms  almost  a  solid  glass 
partition." 

The  plaintiff  in  error  in  his  affidavit  states  as  fol- 
lows: 

'That  he  has  not  had  a  fair  and  impartial  trial,  and 
he  was  not  allowed  his  constitutional  right  of  being 
present  in  the  courtroom  during  the  trial  in  said  cause 
and  the  rendition  of  the  verdict  against  him;  that  is 
to  say,  he  was  not  present  in  the  courtroom  when  the 
jury  in  said  cause  returned  their  verdict  finding  him 
guilty  of  murder  in  the  second  degree  and  assessing  his 
punishment  at  ten  years'  confinement  in  the  State  peni- 
tentiary. Affiant  states  that  at  the  time  said  verdict 
was  returned  into  the  court  he  was  not  in  the  court- 
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room,  but  was  in  a  room  entirely  8ei)arated  from  said 
courtroom  and  back  of  the  judge^s  bench  or  stand*  Said 
room  is  separated  from  the  courtroom  by  a  partition, 
and  the  only  means  of  communication  between  the  two 
are  a  door  and  some  windows.  The  glass  in  the  windows 
is  painted  or  clouded,  so  that  one  cannot  see  through 
them.  Said  door  was  closed  at  the  time  the  verdict  was 
returned  into  the  court,  so  that  defendant  could  not  see 
the  court  or  the  jury,  and  he  was  not  in  the  presence 
of  the  court,  nor  in  the  presence  of  the  jury,  but  was 
in  said  room  handcuffed — that  is,  shackles  were  on  one 
hand — ^and  in  charge  of  an  officer,  together  with  another 
prisoner. 

"Wherefore  the  defendant  says  he  has  been  deprived 
of  his  constitutional  rights,  and  he  asks  the  court  that 
he  be  granted  a  new  trial,  that  justice  may  be  done," 
etc. 

The  following  evidence  was  submitted  on  behalf  of  the 
State  touching  the  subject  of  inquiry: 

Fred  Smith  testified  as  follows: 

"I  am  a  deputy  sheriff,  and  was  in  chaise  of  Ben 
Percer,  the  defendant,  when  the  jury  came  in  to  render 
their  verdict.  I  was  standing  by  the  door  leading  to 
the  room  where  defendant  was,  and  within  two  or  three 
feet  of  the  door  to  the  jury  room.  Ben  Percer  was 
sitting  on  a  bench  cuffed  to  another  prisoner.  He  was 
about  five  or  six  feet  from  the  foreman  of  the  jury  when 
the  verdict  was  announced.  When  the  jury  came  in  to 
announce  the  verdict,  Judge  Everett  told  me  to  push 
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that  door  open,  and  I  pushed  it  open,  and  Ben  Percer 
could  see  nearly  all  the  jury.  When  the  foreman  handed 
the  papers  to  the  judge,  he  stepped  back  in  full  view  of 
the  door  and  in  full  view  of  the  defendant^  and  the 
judge  said  to  the  foreman  in  a  tone  of  voice  loud  enough 
to  be  hard  all  over  the  courtroom,  and  loud  enough  for 
Ben  Percer  to  have  heard  it  "Mr.  Foreman,  have  you 
agreed  upon  a  verdict  7*^  to  which  the  foreman  announced 
that  they  had,  and  stated  what  the  verdict  was,  and 
the  court  repeated  what  the  foreman  said  their  verdict 
was,  and  asked  the  jury  if  that  was  their  verdict,  to 
which  they  all  replied  it  was.  I  know  the  door  was 
open  all  the  time,  for  I  was  standing  with  my  head 
against  it  holding  it  open.'' 

On  cross-examination  the  witness  further  stated: 
"The  room  that  Ben  Percer  was  in  is  directly  behind 
the  judge^s  bench,  and  separated  from  the  other  room 
by  a  partition.  The  door  is  more  than  half  glass,  is 
in  three  or  four  feet  of  the  door  to  the  jury  room, 
and  is  plain  glass.  There  are  three  windows  in  the  jmr- 
tition  immediately  behind  the  judge's  stand  and  in  two 
or  three  feet  of  where  the  judge  sits.  They  are  frosted* 
The  outside  windows  of  the  room  where  Percer  was 
have  iron  bars  across  them,  and  these  bars  were  put 
there  to  prevent  prisoners  from  escaping.  The  room 
where  Ben  Percer  was  at  the  time  the  verdict  was  ren- 
dered is  used  for  the  safe-keeping  of  prisoners  while 
awaiting  trial  of  their  cases.'' 
Louis  Ogilbie,  deputy  sheriff,  testified  as  follows : 


772  TENNESSEE  REPORTS.       [118  Tenn, 

Perceo*  v.  State. 

"I  was  sitting  over  at  a  stove  near  the  east  side  of 
the  courthouse  when  the  jury  came  in  to  report,  and 
before  the  foreman  reported  I  heard  Judge  Everett  say 
something  to  Fred  Smith,  and  Fred  pushed  the  door 
open  where  the  prisoner  was  sitting.  This  door  is  a 
little  west  of  the  center  of  the  courthouse,  which  is  to 
the  right  and  a  little  to  the  rear  of  where  the  judge 
was  sitting,  and  is  near  the  door  to  the  jury  room." 

The  attorney-general  testified : 

"I  was  sitting  just  east  of  Judge  Everett^  and  when 
the  jury  came  in  I  heard  Judge  Everett  say  to  Deputy 
Sheriff  Smith  something  I  did  not  understand,  and 
Smith  with  his  left  hand  extended  pushed  back,  as  I 
thought,  the  door.  His  entire  left  arm  passed  out  of  my 
sight  into  this  little  room.  He  could  not  have  gotten 
his  arm  out  of  my  sight  if  the  door  had  been  closed. 
When  the  jury  came  in  the  foreman  stepped  up  and  hand- 
ed the  indictment  to  the  judge,  and  stepped  back  in 
front,  two  or  three  feet  from  the  door,  and  the  judge 
in  his  usual  strong  voice  asked  the  foreman  if  the  jury 
had  agreed  upon  a  verdict,  and,  upon  his  reply  in  the 
affirmative,  asked  what  it  was,  and,  upon  being  told, 
repeated  it  to  the  jury  and  asked  if  it  was  the  verdict 
of  the  whole  jury.  He  did  this  in  a  voice  sufficiently 
loud  to  have  been  heard  by  the  defendant  where  he  was 
sitting. 

J.  R.  Warmath  said : 

"I  was  foreman  of  the  jury  that  tried  Ben  Percer. 
When  the  jury  came  in  I  stepped  up  to  the  judge's  stand 
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and  handed  him  the  in4ictmenty  and  stepped  back  in 
front  of  the  room,  two  or  three  feet  from  the  door  in 
controveray.  I  never  noticed  this  door.  Don^t  know 
whether  it  was  open  or  not.  Any  person  sitting  on  the 
bench  in  this  room  could  see  the  jury,  but  not  the  judge,*' 

It  will  be  observed  from  the  testimony  before  the 
circuit  judge  on  the  motion  for  a  new  trial,  it  was  a 
controverted  question  whether  the  door  leading  from 
the  courtroom  to  the  prisoner's  room  was  open  and 
whether  the  prisoner  could  have  seen  from  his  posi- 
tion the  jury  when  its  verdict  was  returned.  It  is  well 
settled  in  criminal  a»  well  as  in  civil  canes  that  upon 
motions  for  new  trial  involving  questions  of  fact,  the  find- 
ings of  the  trial  judge  will  not  be  disturbed  if  there  is 
any  material  evidence  to  support  them.  Ryan  v.  State, 
97  Tenn.,  211,  36  S.  W.,  930 ;  Tlwmas  v.  State,  109  Tenn., 
684,  75  S.  W.,  1025. 

It  will  be  observed,  however,  there  are  some  questions 
presented  in  these  affidavits  which  are  not  controverted, 
but  which  are  admitted  as  true  by  both  sides.  The 
potent  fact  which  is  undisputed  is  that  at  the  time  the 
jury  returned  its  verdict,  the  prisoner  was  in  another 
room,  handcuffed  to  another  prisoner,  and  not  in  sight 
of  the  trial  judge.  While  the  court  finds  that  the  door 
was  open,  it  was  being  held  open  in  some  fashion  by  a 
deputy  sheriff,  who  claims  to  have  held  it  open  with  his 
Lead.  It  is  admitted  that  the  sheriff  himself  was  in  the 
doorway,  thus  obstructing  the  view  of  the  prisoner,  who 
was  sitting  on    bench  in  the  prisoner's  chamber,  hand- 
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cuffed  in  the  manner  already  described.  It  is  also  ad- 
mitted that  while  the  prisoner,  from  his  position,  could 
see  some  of  the  jury,  he  could  not  command  a  view  of 
the  entire  jury.  Finally  it  is  admitted  that  the  iM*is- 
oner,  from  his  position,  could  not  see  the  trial  judge; 
nor  could  the  trial  judge  see  the  prisoner.  Thetse  ad* 
mitted  facts  are  utterly  subversive  of  fundamental  and 
constitutional  rights  guaranteed  a  prisoner  on  trial  tar 
his  life  or  liberty.  It  is  well  settled  that  it  is  essential 
to  a  valid  trial  and  conviction  on  a  charge  of  felony  that 
the  defendant  shall  be  personally  present,  not  only  wheii 
he  is  arraigned,  but  at  every  subsequent  stage  of  the 
trial,  unless  he  may  and  does  waive  his  right  to  be 
present  Accordingly  it  has  been  held  that  defendant 
must  be  present  at  the  arraignment  and  plea  (Hall  v. 
8tate,  40  Ala.,  698) ;  at  the  impaneling  and  swearing 
of  the  jury  (Rolls  v  State,  52  Miss.,  391) ;  at  the  dis- 
charge of  the  jury  because  of  the  sickness  of  a  juror  or 
of  inability  to  agree  (State  v.  Smith,  44  Kan.,  75,  24 
Pac,  84,  8  L.  R.  A.,  774,  21  Am.  St  Rep.,'  266;  State 
V.  Wilson,  50  Ind.,  487,  19  Am.  Rep.,  719) ;  during  the 
examination  of  witnesses  or  the  reception  of  other  evi- 
dence (People  V.  Kohler,  5  Cal.,  72) ;  when  the  court 
charges  the  jury  and  when  they  are  recharged  or  given 
additional  instructions  after  retirement  (Bonner  v. 
State,  67  Ga.,  510) ;  when  the  case  is  finally  submitted 
to  the  jury  (Allen  v.  Commonwealth,  86  Ky.,  642,  6  8. 
W.,  645) ;  when  the  verdict  is  received  or  amended 
(WaUer  v.  State,  40  Ala.,  325;  State  v.  France,  1  Overt, 
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434;  Clark  Y.  State,  4  Humph.,  254;  State  y.  17*091^^  2 
Yerg.y  22;  Andreu/^  y.  State,  2  Sneed,  550;  HutcMnson 
y.  iSftate^  3  Cold.,  95;  Witt  v.  i8f«a*e,  5  Cold.,  15;  Stewart 
V.  fiftete^  7  Cold.,  838) ;  when  sentence  is  pronounced 
{Cole  V.  State,  10  Ark.,  818;  Harris  y.  People,  180  111., 
457,  22  N.  E.,  826).  Defendant's  presence  is  not  nec- 
essary daring  proceedings  which  are  no  part  of  the  trial, 
but  merely  preliminary  or  subsequent  thereto.  Jones 
y.  State,  152  Ind.,  318,  53  N.  E.,  222.  According  to 
the  better  opinion  the  hearing  and  determination  of  a 
motion  for  a  new  trial  or  in  arrest  of  judgment  is  no 
part  of  the  trial,  and  defendant  need  not  be  present. 
Com.  y.  Costello,  121  Mass.,  371,  23  Am.  Rep.,  277;  Oyc, 
vol.  12,  p.  523. 

It  is  said  on  behalf  of  the  State  that  the  minutes  of 
the  trial  court  embodied  in  the  record  show  affirma- 
tively that  the  prisoner  was  present  when  the  verdict  was 
rendered,  and  hence  this  is  an  effort  to  contradict  the 
positive  recitals  of  the  record.  Oriffln  v.  State,  109 
Tenn.,  34,  70  S.  W.,  65,  is  cited,  as  follows : 

"It  is  said  the  court  below  erred  in  pronouncing  sen- 
tence upon  the  defendant  during  his  absenca  No  such 
question  was  made  in  the  court  below,  and  there  is  noth- 
ing in  the  record  to  indicate  his  absence,  except  the  mere 
failure  of  the  entry  to  affirmatively  show  he  was  pres- 
ent. This  is  not  sufficient  to  support  the  conclusion. 
This  court  will  presume  that  the  circuit  judge  did 
his  duty  in  such  matter,  in  the  absence  of  an  affirmative 
showing  to  the  contrary.'* 
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But  in  the  present  case  it  affirmatively  appears  from 
the  bill  of  exceptions  that  the  defendant  was  not  in  the 
courtroom,  but  in  the  prisoner's  room,  when  the  ver 
diet  of  the  jury  was  announced.  This  is  not  a  collateral 
attack  upon  the  record  and  proceedings  herein,  bnt  is 
an  appeal  for  the  purpose  of  correcting  errors.  Hence, 
if  it  appears  that  the  prisoner  was  not  in  the  presence 
of  the  court  when  the  verdict  of  the  jury  was  returned, 
it  was  error  for  the  record  to  so  recite,  and  this  recital 
will  not  preclude  the  prisoner  from  showing  the  truth. 

It  is  also  argued  on  behalf  of  the  State  that  it  affirma- 
tively appears  that  counsel  for  the  prisoner  were  pres- 
ent in  the  courtroom  when  the  verdict  of  the  jury  was 
announced,  and  that  it  does  not  appear  that  any  ob- 
jection was  made  by  his  counsel  at  the  time  that  the 
prisoner  was  absent.  But  the  right  of  the  prisoner  to 
be  present  in  the  courtroom  in  front  of  the  court  and 
jury  when'  deliverance  is  made  is  so  fundamental  that 
it  cannot  be  waived  by  the  failure  of  his  counsel  to  make 
objection  to  the  rendition  of  the  verdict  until  the  pris- 
oner can  be  present 

It  is  also  assigned  as  error  that  the  State  failed  to 
prove  that  the  shooting  occurred,  or  that  the  deceased 
died  as  the  result  of  the  wound,  before  the  finding  of 
the  indictment  This  question  was  not  raised  on  the 
motion  for  a  new  trial,  nor  at  any  stage  of  the  pro- 
ceedings below.  "The  indictment  will  be  satisfied  by 
proof  of  the  offense  on  any  day  anterior  to  the  finding." 
Wharton's  Criminal  Evidence,  sec.  103. 
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"So  it  is  also  for  the  State  to  show  that  the  crime 
was  committed  before  the  indictment  was  found,  and, 
where  it  fails  to  do  so,  a  conviction  will  be  reversed.^' 
12  Cyc,  382. 

"It  is  also  necessary  as  a  general  rule,  no  matter 
whether  the  exact  time  or  place  are  material  or  not, 
to  prove  that  the  crime  was  committed  before  the  time  of 
the  indictment/^    Elliott  on  Ev.,  vol.  4,  sec.  2714. 

"In  murder,  the  death  must  be  proven  to  have  talcen 
place  within  a  year  and  a  day  from  the  date  of  the  injury 
received."    Wharton  on  Homicide  (3d  Ed.),  p.  18. 

The  indictment  was  found  on  the  6th  day  of  July, 
1906,  and  charges  that  the  murder  was  committed  on 
the  —  day  of  May,  1906.  The  trial  occurred  at  the 
November  term,  1906,  of  the  circuit  court.  Dr.  H.  L. 
Ellison,  the  first  witness  for  the  State,  testified  that 
he  thought  deceased  died  some  time  in  July,  without 
stating  the  day  of  the  month  or  the  year  his  death 
occurred.  This  is  the  only  evidence  we  find  in  the  record 
tending  to  show  the  date  of  the  death  of  the  deceased, 
and  it  does  not  affirmatively  appear  from  this  testi- 
mony whether  the  death  occurred  before  or  after  the 
finding  of  the  indictment.  The  deceased  was  not  killed 
instantly,  but  lingered  until  some  time  in  July ;  but  how 
long  he  lingered,  or  what  month  or  what  year  he  re- 
ceived the  fatal  wound,  we  cannot  ascertain  from  the 
record.    The  proof  is  entirely  silent  on  the  subject 

For  the  errors  indicated,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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ABBRBTTUTTONS. 


Discrepancies  In  legtslatire  joamal  entries  as  to  enac^ 
ment  of  statutes  treated  as 656»  561,  562 

ABUTTINa  LANDOWNERS. 

See  Streets. 

ABSTRACTS  OP  TITUI. 

1.  Will  Included,  thougli  certlflcate  refers  to  instruments 

in  register's  office  only,  when 678,  684,  685 

2.  Liability  of  abstracter  for  injury  resulting  from  error 
relied  on  as  correct 678,  686,  686 

3.  Negligence   rendering   abstracter   liable   for   injury   to 

.     customer;    case  in  judgment    678,  686 

4.  Abstracter  liable  to  customer  only,  and  not  to  third 
party,   when 678,   68G 

5.  Case  in  Judgment 678,  686-  690 

ACCESS. 

See  Streets. 
ACCUSED. 

See  Criminal  Law,  2,  8,  6« 

ACTIONS. 

Two  causes  of  action  presented  In  a  declaration  are  prop- 
erly triable  separately    651,   654-  661 

ACTS  CITED  AND  CONSTRUED. 

1.  Constitutional  requirement  as  to  noting  on  the  Journals 
the  fact  (rf  the  signing  of  bills  by  speakers  is  directory, 
and  not  mandatory;  and  an  act  signed  by  speakers  and 
approved  by  governor  is  prc^erly  passed,  unless  con- 
trary is  shown  by  Journals;  case  in  judgment  1885,  ch. 

66 1,6-    15 

2.  Telegraph  corporation  cannot  do  a  telephone  business 
under  its  telegraph  charter.  1849-50,  ch.  Ill;  1875,  ch. 
142,  sec.  8;   1885,  ch.  66;   1889,  ch.  204   1,  15-    23 
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3.  Telephone  corporations  for  transmission  d  messages 
were  not  authorized  before  Acts  of  1907,  ch.  134.  1875, 
ch.  142,  sec.  8;  1883,  ch.  232;  1885,  ch.  66, 1,  18,    19 

4.  Charitable  institutions  are  not  liable  for  personal  in- 
juries resulting  from  negligence  of  their  officers,  agents, 
trustees,  or  managers,  when.  1899,  ch.  178 24 

5.  The  foregoing  rule  is  not  qualified  by  charter  provisloii 
that  it  "may  sue  and  be  sued."  1865-66  (private),  <dL. 
115.  sec.  2 24,    88 

6.  Husband  feloniously  killing  wife  does  not  forfeit  estate 

as  tenant  by  entirety.  1905,  ch.  11 89 

7.  Affects  only  new  rights  acquired  by  slayer  from  death 
of  one  feloniously  killed,  and  does  not  operate  to  for- 
feit vested  estates.  1905,  ch.  11 39 

8.  ProTisicHi  in  the  body  of  a  statute  not  embraced  or  in- 
cluded in  the  caption  is  unconstitutional.  1885,  ch. 
135 88 

9.  Severable  unconstitutional  provision  eliminated  without 
invalidating  the  constitutional  part,  when.  1886,  ch. 
135 88 

10.  Resident  of  State  may  catch  fish  in  certain  streams,  for 
use  on  his  own  table,  except  by  poison  and  explosives. 
1895,  ch.  127;  1897,  ch.  821 96 

11.  Statute  modifies  rule  In  chancery  cases  only  to  extent 

of  preserving  lien  pending  appeal.  1886,  ch.  21 103 

12.  Bills  and  notes  are  negotiable  only  when  payable  to  or- 
der, or  to  bearer.  1899,  ch.  94,  sees.  1,  8,  9,  and  184 115 

13.  Code  provision  that  a  note  need  not  be  payable  to  or- 
der to  be  negotiable  is  repealed  by  Acts  1899,  ch.  94. ..  116 

14.  Negotiable  instruments  law  does  not  contain  more  than 
one  subject,  and  the  body  of  the  act  is  not  broader  than 
the  caption.  1899,  ch.  94 116 

15.  Railroad  construction  contractors  are  independent  con- 
tractors, and  not  mere  servants,  when.  1908,  ch.  216. 
160,164-182 

16.4lailroad'B  duty  to  provide  other  safe  crossings,  with 
warning  notice,  when  relocating  lines  under  statute. 
1903,  ch.  216  160,  187-  189 

17.  City's  subscription  for  stock  In  a  railroad  is  special,  and 
all  the  stock  need  not  be  subscribed  to  make  It  valid. 
1887,  ch.  8  297.  818-  822 

18.  Time  of  payment  of  taxes  is  confined  to  taxes  assess- 
ed under  the  act  fixing  such  time,  when.  1897,  ch.  1, 
sec.  6;  1899,  ch.  435,  sec.  43  358,  866-  370 
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19.  Proper  time  of  sale  of  land  for  delinquent  taxes  assesa- 
ed  for  year  189S.  1899,  ch.  435,  sees.  52,  53  and  82. 
358,368-370 

20.  Purpose  of  statute  was  merely  to  forbid  the  making  of 
such  contracts  by  parol.     1899,  cl^  15 384 

21.  The  Memphis  charter  act  is  held  to  be  unconstitutional 
(and  for  the  reasons  stated,  see  Constitutional  Law, 
ft— 29).     1907,    ch.    184    390 

22.  Warehouse  receipts  are  negotiable;  but  holder  must 
show  that  he  was  a  hona  fide  purchaser  where  goods 
were  procured  by  fraud,  1879,  ch.  236,  sec.  5  ..481,  485-  494 

23.  Proof  of  signatures  of  corporators  to  amendment  of 
charter  of  incorporation  by  any  competent  witness. 
1879,  ch.  200 506,  515,  516 

24.  Subscription  to  increase  of  capital  stock  is  yalld,  though 
the  whole  amount  is  not  taken.  1883,  ch.  163. . .  506,  517-  530 

25.  E2nforcement  of  mechanic's  lien  by  subcontractors  as 
by  contractors,  excepting  Judgment  and  execution.  1881, 

ch.   67;    1889,   ch.   103    548,552 

26.  Sufficiency  of  Journal  entries  as  to  enactment  of  stat- 
utes, and  discrepancies  therein.  1903,  ch.  249  ..556,  560-  562 

27.  Liability  of  city  and  railroad  for  damages  for  impair- 
ment of  ingress  and  egress  to  and  from  lots  abutting 

on  streets.     1891,  ch.  81  651,  661-  677 

28.  Statute  excepting  a  city  from  liability  for  change  in 
grade  of  street  resulting  in  impairment  of  ingress  and 
egress  is  unconstitutional.  Acts  1879,  ch.  11;  Acts  1881, 
ch.  96,  sec.  5;  Acts  1891,  ch.  31;  Acts  1893.  ch.  41;  Acts 
1897,  chs.  156,  195,  215,  222,  277;  Acts  1901,  ch.  153. 
651,673-675 

29.  Compensation  Is  not  denied  because  change  of  grade 
of  street  is  made  in  exercise  of  the  police  power.  Acts 
1881,  ch.  96,  sec.  5 651,  676 

80.  Pro  oonfesBO  and  final  decree  on  the  second  day  of  the 
term,  when  chancery  court  is  about  to  adjourn.  Acts 
1871,  ch.  97,  sec.  1,  rule  11,  sec.  1;  Acts  1905,  ch.  472. 

691,    702-705 

31.  Ignorance  that  liquors  are  intoxicating  does  not  excuse 
unlawful  sale  thereot  Acts  1899,  ch.  161,  sec.  1....709,  711 

ADMINISTIIATORS  WITH  WILL  ANNEXED. 

1.  Have  same  power  to  sell  land  as  will  gives  executors 
named  therein   143 
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2.  Will  need  not  proyide  expressly  that  executor  shall  sell, 
if  sale  Is  directed 143 

8.  Hjare  no  power  to  sell  land  when  executor  named  was 
also  trustee,  and  authorized  to  sell  as  trustee 143 

4.  Liable  for  breaq^  of  duty  in  failing  to  sell  property  as 
directed  by  will;  case  in  judgment , . . .  143 

6.  Question  reserved  as  to  whether  they  should  apply  for 
appointment  of  trustee  where  the  trustee  named  refused 
to  act  or  to  hold  the  fund  to  await  the  appointment  of 
the  trustee  at  the  instance  of  the  beneficiaries 143 

AGENTS. 

See  Damages. 

ALLOaATIONS  AND  PROOF. 

No  yariance  between  allegations  and  proof  in  action  against 
street  railway  for  wrongful  collision  causing  death, 
when   681,  588-696 

ALLEYS. 

Call  in  deed  of  conveyance  for  street  or  alley  not  owned 
by  grantor  is  no  implied  warranty  of  existence  there- 
of   731 

AMENDMENT  OF  STATUTES. 

1.  Legislative  history  of  an  act  is  not  determinative  as  to 
whether  It  is  an  independent  or  amendatory  act  when. 
390,  441 

2.  Statute  whose  caption  shows  amendment  and  whose 
body  shows  express  repeal  is  void 390,  441,  442 

3.  Declaration  of  legislative  intent  in  caption  of  act  is  not 
conclusive  as  to  whether  it  is  amendatory  or  repealing. 
390,443,444 

APPEALS. 

1.  Service  of  process  may  be  waived  by  appealing  and 
other  conduct  of  defendant 73 

2.  Appeal  to  circuit 'court  may  be  dismissed,  when 73 

3.  Judgment  on  dismissal  of  appeal  in  circuit  court 73 

4.  Supreme  court  will  correct  error  of  circuit  court  refusing 

to  dismiss  appeal 73 

6.  Bbcceptions  to  report  of  Jury  of  view  and  appeal  and 
trial  anew  before  a  traverse  jury  are  concurrent  rem- 
edies in  c<Hidenmatlon  proceedings  under  eminent  do- 
main laws 79 
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6.  DlBmlBsal  of  appeal  by  appellant  without  consent  of  ap- 
pellee, but  he  1b  entitled  to  costs 103 

7.  In  nature  of  writ  of  error  from  law  court  merely  bub- 
pendB  judgment  and  Buperaedes  execution;  from  chan- 
cery court  yacates  decree 103 

8.  Acts  1886,  ch.  21,  modifies  rule  In  chancery  cases  only 

to  extent  of  preserTlng  lien  pending  appeal 103 

9.  Statute  requires  same  bcmd  and  proceedings  In  appel- 
late court  on  appeal  In  nature  oi  writ  of  error  as  cm  ap- 
peal, but  distinction  In  effect  is  maintained 103 

10.  May  be  dismissed  by  appellant,  but  case  cannot  be  dis- 
missed by  him  after  judgrmeut 103 

11.  Dismissal  of  appeal  in  nature  of  writ  of  error,  affirms 
Judgment.  In  chancery  case,  effect  and  terms  of  dismiss- 
al of  simple  appeal  is  in  discretion  of  court 103 

12.  Upon  dismissal  of  appeal  from  money  decree,  appellee 
should  have  benefit  of  security  given  by  appellant  on 
appeal 103 

13.  Upon  dismissal  of  appeal  where  bill  was  dismissed  on 
demurrer,  no  terms  will  be  imposed  except  payment  of 
costs  of  appeal.  Case  in  Judgment 103 

14.  Bill  of  exceptions  filed  after  proper  time  is  not  a  part 
of  record,  and  cannot  be  considered  on  appeal 273,  275 

15.  Bfinute  entries  are  a  part  of  the  record  and  assignments 
of  error  based  thereon  may  be  considered  on  appeal. 
273,275,276 

16.  Statute  releasing  Memphis  from  giving  security  on  ap- 
peal bonds  Is  void  as  class  legislation 890,  481,  432 

17.  To  review  the  entry  vacating  a  Judgmoit  upcm  default 
571,  579 

18.  Controverted  questions  of  ftict  are  settled  by  verdict  and 
Judgment;  when  reviewed  on  appeal  627,  631 

19.  Not  a  collateral  attack  up<«  the  record 766,  776,  776 

APPEALS  IN  NATURE  OF  WRIT  OF  BRROR. 

1.  From  law  court  merely  suspends  Judgment  and  super- 
sedes execution;  from  chancery  court  vacates  decree. ..  108 

2.  Statute  requires  same  bond  and  proceedings  in  appel- 
late court  on  appeal  in  nature  of  writ  of  errw  as  on  ap- 
peal, but  distinction  in  effect  is  maintained 103 

3.  Dismissal  of  appeal  in  nature  of  writ  of  error  affirms 
Judgment  In  chancery  case,  effect  and  terms  of  dismissal 

of  simple  appeal  is  in  discretion  of  court 103 
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ARGUMESNT  OP  COUNSEL. 

1.  Statement  of  facts  not  in  evidence,  and  the  readingr  of 
decisions,  to  influence  the  Jury  are  grounds  for  a  new 
trial,  when   666,   667-  569 

2.  Reprimanding  and  fining  counsel  for  improper  argument 
does  not  remove  impressicm  made  on  Jury 666,  669,  670 

ASSIGNMENTS    OF  ERRORS. 

1.  Assignment  of  errors  must  conform  to  Rule  20 103 

2.  Insufficient  and  defective  assignments  of  error  are  not 
cured  by  a  brief  filed  within  ten  days  before  the  case  is 
called 103 

3.  ^or  failure  of  court  of  chancery  appeals  to  find  certain 
l^cts  cannot  be  considered  by  supreme  court 238,  244 

4.  Going  to  the  merits  of  the  case  and  based  upon  a  bill  of 
exceptions  not  properly  a  part  of  the  record  cannot  be 
considered  on  appeal 273,  275 

5.  Based  upon  minute  entries  may  be  considered  on  ap- 
peal  278,276,276 

6.  By  executor  for  beneficiaries  who  raise  no  question 
are  more  or  less  academic 326,  338 

7.  For  improper  admission  of  evidence  too  general  to  be 
considered,  when 349,361 

ATTACHMENT. 

1.  For  enforcement  of  mechanic's  lien  is  not  original  or  lead- 
ing process,  but  is  collateral  or  auxiliary 648,  662,  663 

2.  Procedure  before  Justices  of  the  peace  for  enforcement 

of  mechanic's  lien  by  suit  and  attachment 648^  663,  664 

ATTORNEY  AND  CUBNT. 

Client's  ratification  of  tis  attorney's  unauthorized  settle- 
ment, by  procuring  indictment,  estops  him  to  sue  again, 
when 601,  616-  625 

BANKS  AND  BANKING. 

Income  on  bank  stock  consists  of  dividends  declared,  and 
not  of  surplus  and  undivided  profits 826,  327-  338 

BBJNEFIT  CERTIFICATES. 

Chancery  will  not  enjoin  law  action  on  benefit  certificate, 
nor  cancel  It  because  obtained  by  fraud 755 
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BIULS  AND  NOTES. 

1.  Negotiable  only  when  payable  to  order,  or  to  bearer 115 

2.  Code  provialon  that  a  note  need  not  be  payable  to  order 

to  be  negotiable  Is  repealed  by  Acts  1899,  ch.  94 115 

8.  Negotiable  Instruments  law  does  not  contain  more  than 
one  subject,  and  the  body  of  the  act  Is  not  broader  than 

the  caption 115 

4.  Nonnegotlable  note  Is  subject  to  equities  between  origin- 
al parties  In  action  by  a  purchaser  for  value,  before  ma- 
turity, and  without  notice 115 

6.  Dealer  cannot  recover  on  note  bought  without  having 
license 115 

BILLS  or  EXCEPTIONS. 

1.  Filed  after  proper  time  are  not  a  part  of  record,  and 
cannot  be  considered  on  appeal 273,  275 

2.  Minute  entries  are  a  part  of  the  record 273,  275,  276 

3.  EJstoppel  to  insist  on  irregularity  expressly  wB,ived, 
when;  equitable  estoppel  applies  532,  534-  544 

4.  Client  is  bound  by  agreement  of  his  attorneys  waiving 
the  irregularity 532.544-546 

5.  Injunction  against  Insisting  on  irregularity  which  was 
waived 532 

6.  Extraneous  matter  must  be  authenticated  by  the  judge 

to  make  It  a  part  of  the  record 532,  539 

7.  Minutes  shown  to  be  erroneous  by  facts  in  bill  of  ex- 
ceptions; appeal  Is  not  collateral  attack  upon  record. 
765,775,776 

BONDS. 

See  Principal  and  Surety,  1-3. 

CANCEUiATION. 

Chancery  will  not  enjoin  law  action  an  benefit  certificate, 
nor  cancel  it  because  obtained  by  fraud 755 

CAPTION  OF  STATUTES. 

L  Showing  amendment*  where  the  body  shows  express  re- 
peal, is  void 390,  441.  442 

2.  Declaring  legislative  Intent  is  not  conclusive  as  to 
whether  It  is  amendatory  or  repealing 390,  443,  444 

3.  Title  or  caption  need  not  be  stated  In  Journal  entries; 
Indentlfylng  description  Is  sufficient 556,  560,  661 

118  Tenn.— 50 
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CASES  DISTINGniSHEID  OR  MODIFIED. 

1.  Anderson  v.  Railroad,  91  Tenu.,  44 606 

2.  Anderson  v.  Talbot,  1  Helsk.,  407 755 

3.  Anderson  v.  Thompson,  7  Lea,  262 571 

4.  Ballard  v.  Railroad,  94  Tenn.,  205 632 

5.  Beecher  v.  Hicks,  7  Lea,  207 749 

6.  Butler  v.  Klnzie,  90  Tenn.,  31 627 

7.  Chattanooga  v.  Ne^ly,  97  Tenn.,  529 651 

8.  Coal  Co.  V.  Daniel,  100  Tenn.,  66 681 

9.  Denton  ▼.  Title  Co.,  112  Tenn.,  320 678 

10.  Dickie  V.  Abstract  Co.,  89  Tenn.,  431 678 

11.  Dunscomb  v.  Wallace,  105  Tenn.,  386 627 

12.  Goodbar  y.  Memphis,  113  Tenn.,  20 890 

13.  Greer  v.  Williford.  Peck,  290 78 

14.  GriflBn  v.  State,  109  Tenn.,  34 765 

16.  Grimes     y.  Orrand,  2  Heisk.,  298 754 

16.  Henderson  v.  Galloway,  8  Hum.,  692 358 

17.  Hennessee  v.  Ford,  8  Humph.,  500 627 

18.  Humes  v.  Knoxville,  1  Humph.,  408 , 651 

19.  Hyman  v.  State,  87  Tenn.,  107-111 390 

20.  Johnson  v.  Russell,  MS 671 

21.  Phillips  V.  Hol!i»ter,  2  Cold..  271 627 

22.RagBdale  v.  Mabry,  8  Bax.,  300 749 

23.  Railroad  v.  Bingham,  87  Tenn.,  530 661 

24.  Railroad  v.  Moggrldge,  116  Tenn.,  445 725 

25.  Railroad  v.  Sneed,  99  Tenn.,  1,  7 606 

26.  Read  v.Fite,  8  Humph.,  328 749 

27.  Read  v.  Gas  Co.,  9  Heisk.,  546 506 

28.  Smith  y.  Railroad,  87  Tenn.,  630 651 

29.  State  v.  Dalton,  109  Tenn.,  549 671 

30.  State  v.  Taylor,  107  Tenn.,  463 661 

81.  Swalnson  v.  Scott,  111  Tenn.,  140 S68 

32.  Turner  v.  Ivie,  5  Heisk.,  229 749 

33.  Wilcox  y.  Blackwell,  99  Tenn.,  353 « 358 

34.  Wright  y.  Cunningham,  115  Tenn.,  445 390 

See  Overruled  Case. 

CBRTIORARL 

To  reylew  entry  yacating  judgment;  appeal  or  writ  of  er- 
ror may  also  lie 671,  679 

CHANCBSRY  APPEALS. 

See  Court  of  Chancery  Appeals. 
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CEIANCEIRT  PRACTICD. 

1.  Bindiog  of  chancellor,  sitting  as  a  Jury,  on  Issue  involv- 
ing construction  of  written  agreements  is  not  ccmdusive, 
when 288 

2.  Pro  confeaso  and  final  decree  on  the  second  day  of  the 

term,  when  oonrt  is  about  to  adjourn 691,  702-  705 

8.  Final  decree  upon  pro  confesso,  and  bill  setting  asidd 
complainant's  deed   to  defendant  is  warranted,  when. 

691,705-708 

See  Pleading  and  Practice. 

See  Practice. 

See  Supreme  Court  Practice. 

CHARGB  OP  COURT. 

1.  As  to  railroad's  whistling  and  ringing  bell  near  and 
within  city  that  is  not  confusing  or  conflicting.  .52,  57-    59 

2.  Erroneous  as  confusing  or  as  requiring  plaintiff's  contri- 
butory negligence  to  exonerate  a  railroad  after  its  full 
compliance  with  the  statutory  precautions 52,  59,    60 

8.  Erroneous  as  to  distinct  common  law  liability  in  an  ac- 
tion based  upon  defendant  railroad's  statutory  liability, 
when 52,  60-    64 

4.  ^ust  be  applicable  to  pleadings,  and  if  not  justified  by 
pleadings,  it  is  erroneous 52,  64,    65 

5.  Refusal  of  special  request  upon  the  controverted  fact 
as  to  the  sudden  appearance  on  railroad  track  is  erron- 
eous, when 52,  70-    72 

6.  Ehrroneous  as  to  contributory  negligence,  bi;it  not  pre- 
judicial in  results,  is  harmless,  and  is  no  ground  for  re- 
versal  160,  189,  190 

7.  Error  not  cured  by  other  confusing  and  misleading'  in- 
structions, when  160,  190-  193 

8.  Refusal  of  request  substantially  charged  In  the  general 
charge  is  not  error 481,  494 

9.  Refusal  of  special  request  is  not  error,  where  there  is 

no  evidence  to  which  it  is  applicable 627,  649,  650 

See  Peremptory  Instructions  for  Verdict, 

0HARITABM3  INSTITUTIONa 

1.  Not  liable  for  personal  injuries  resulting  from  the  neg^ 
ligence  of  their  ofllcers,  agents,  trustees,  or  managers, 
when 24 

2.  Rule  not  qualified  by  requirement  oi  pupils  to  pay  tui- 
tion and  board 24, 
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CHARITABLE  INSTITUTIONS.— Continued. 

8.  Rnle  not  qualified  by  charter  provision  that  it  "may  sue 
and  be  sued." 24,    38 

4.  Managers  are  liable  in  damages  for  personal  injuriter 
resulting  from  their  negligent  failure  to  erect  fire- 
escapes 24',    38 

CLASS  LEGISLATION. 

1.  Statute  extending  all  govermental  and  police  powers  of 
a  certain  city  two  miles  beyond  the  city  limits  is  uncon- 
stitutional as  class  legislation    390,  406,  412-  422 

2.  Statute  authorizing  Memphis  alone  to  distrain  for  taxes 
not  delinquent  is  void  as  class  legislation 390,  424,  426 

8.  Statute  making  taxes  delinquent  on  one  class  of  prop- 
erty at  a  time  different  from  that  on  all  other  property 
is  unconstitutional  as  class  legislation 390,   426 

41.  Statute  making  owner  of  property  in  Memphis  absolute- 
ly liable  to  purchaser  at  tax  sale  for  amount  paid,  etc., 
is  void  as  class  legislation 890,  426-  430 

5.  Statute  releasing  Memphis  from  giving  security  on  pros- 
ecution bonds  is  void  as  class  legifllatioa 890,  431,  432 

CODE  CITED  AND  CONSTRUED. 

1.  Telegraph  corporation  cannot  do  a  telephone  business  un- 
der its  telegraph  charter.     Sec.  1316  (1868) 1,  16-    23 

2.  Charge  of  court  as  to  railroad's  whistling  and  ringing 
bell  near  and  within  city  that  is  not  confusing  or  con- 
flicting. Sec.  1574,  subsec.  3  (S.);  sec.  1298,  subsec. 
8  (M.  &  v.);  sec.  1166,  subsec.  4  (T.  A  S.  and  1858). 
52,  67-    69 

3.  First  count  In  declaration  alleging  railroad's  failure  to 
comply  with  statutory  precautions  and  second  count 
omitting  such  allegations  may  both  be  under  the  stat- 
ute. Sec.  1574,  subsec.  4  (S.);  sec.  1298,  subsec.  4  (M.  ft 
v.);  sec.  1166,  subsec.  5   (T.  ft  S.  and  1858) 52,  60-    62 

4*.  Charge  of  court  that  is  erroneous  as  to  distinct  common 
law  liability  in  an  action  based  upon  defendant  rail- 
road's statutory  liability,  when.  Sec.  1574',  subsec.  4  (S.); 
sec.  1298,  subsec.  4  (M.  ft  V.);  sec.  1166,  subsea  6  (T. 
ft  S.  and  1858)    62,  60-    64 

5.  Charge  of  court  must  be  applicable  to  pleadings,  and 
if  not  justified  by  pleadings,  it  is  erroneous.  Sec.  1574, 
subsec.  4  (S.);  sec.  1298,  subsec.  4  (M.  ft  V.);  sec.  1166, 
subsec.  6  (T.  ft  S.  and  1858) 52,  64,    65 
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CODB  CITED  AND  CONSTRUED.— Continued. 

6.  Manner  of  joining  counts  in  the  declaration.  Sees.  4603» 
4^04,  4617  (S.) ;  sees.  8694,  3595,  8606  (M.  &  V.) ;  sees. 
2882,  2883,  2896  (T.  &  S.  and  1858) 62,  65,    66 

7.  Count  under  statute  declaratory  of  common  law,  and 
going  further  under  the  common  law  treated  as  wholly 
under  the  common  law.  Sec.  1674,  subsec.  4  (S.);  sec. 
1298,  subsec.  4  (M.  ft  V.) ;  sec.  1166,  subsec.  6  (T.  ft  S. 
and  1858) 52,    66 

8.  E^yidence  of  common  law  negligence  Is  inadmissible  un- 
der a  count  based  on  a  statute  not  concurrent  with  the 
common  law.  Sec.  1574,  subsecs.  2  and  8  (S.);  sec.  1298, 
subsecs.  2  and  3  (M.  &  V.) ;  sec.  1166,  subsecs.  3  and  4 

(T.  &  S.  and  1858) 62,  66,    67 

9.  Railroad's  liability  for  injury  to  traction  engine  is  not 
escaped  because  It  was  run  without  watchman  ahead, 
unless  this  contributed  to  the  injury.  Sees.  1609-1616 
(S.);  sees.  1318-1321  (M.  ft  V.)   62,67-    70 

10.  Judgment  on  dismissal  of  appeal  in  circuit  court  Sec. 
4876  (S.);  sec.  3861  (M.  ft  V.);  sec.  3146  (1858) 73 

11.  Supreme  court  will  correct  error  of  circuit  court  re- 
fusing to  dismiss  appeal.    Sec.  4902  (S.) ;  sec.  3886  (M. 

ft  v.);   sec.  3167    (1858) 73 

12.  Exceptions  to  report  of  Jury  of  Tiew  and  appeal  and 
trial  anew  before  a  traverse  jury  are  concurrent  reme- 
dies in  condemnation  proceedings  under  eminent  do- 
main laws.     Sees.  1858-1861    (S.);    sees.   1563-1566    (M. 

ft  V.) ;   sees.  1339-1342   (T.  ft  S.  and  1858) 79 

18.  A  statute  (Acts  1885,  ch.  135),  whose  caption  purports  to 
amend  certain  sections  of  the  Code  of  1858,  by  extend- 
ing their  operation  to  the  condemnation  of  the  property 
of  private  corporations  is  unconstitutional  in  part.  Sees. 
1844-1867  (S.);  sees.  1649-1672  (M.  ft  V.);  sees.  1326- 
1348   (T.  ft  S.  and  1858) 88 

14.  Statute  requires  same  bond  and  proceedings  in  appel- 
late court  on  appeal  in  nature  of  writ  of  error  as  on 
appeal,  but  distinction  in  effect  Is  maintained.  See. 
4910  (S.);   seca  3894  (M.  ft  V.);   sec.  3175  (1858.)....  103 

15.  Code  provision  that  a  note  need  not  be  payable  to  order 

to  be  negotiable  is  repealed  by  Acts  1899,  ch.  94 115 

16.  Administrators  with  will  annexed  have  same  power  to 
sell  land  as  will  gives  executors  named  therein.  Sec. 
8976  (S.) ;  sec.  3081  (M.  ft  V.) ;  sec.  2240  (1868.) 143  , 
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CODB  CITED  AND  CONSTUBD.^Ckmtliinad. 

17.  Carrying  weapons  muat  be  with  latent  to  go  armed,  bat 
with  exception  of  a  razor,  it  need  not  be  concealed 
about  the  person.    Sec.  6641  (S.);  sec.  5633  (M.  ft  V.)  16< 

18.  Indictment  for  perjury  must  state  substance  ol  contro- 
Tersy  about  which  it,  was  committed.  Seca  7092-7098 
(S.) ;  sees.  6958-6959  (M.  ft  V.) ;  6129-5130  (T.  ft  8.  and 
1858) 377 

19.  Warehouse  receipts  are  negotiable;  but  holder  must 
show  that  he  was  a  hona  fide  purchaser  where  goods 
were  procured  by  fraud.  Sec.  3605  (S.) ;  sec.  2796  (M.  ft 
V.)   481,  485-  494 

20.  Proof  of  signatures  of  corporators  to  amendment  of 
charter  of  incorporation  by  any  competent  witness. 
Sees.  2542,  3712  (9.)  sees.  1989,  2850  (M.  ft  V.);  sec. 
2038  (T.  ft  8.  and  1858)    606,  515,  516 

21.  Validity  of  amendment  to  charter  cannot  be  attacked 
as  defense  to  action  on  contract  Sees.  2031,  2064  (S.) ; 
sec.  1713  (M.  ft  v.);  sec.  1455  (T.  ft  S.  and 
1858) 606,516,617 

2^.  E«nforcement  of  mechanic's  lien  by  subcontractors  as 
by  contractors,  excepting  judgment  and  execution.  Seca 
8640,  3643,  5306,  5310  (S.);  sees.  2746,  2747,  4286,  4290 
(M.  ft  v.);  sees.  1986,  1987,  3543,  8547  (T.  ft  S.  and 
1858) 548,552 

23.  Attachment  for  the  enforcement  of  mechanic's  lien  is 
not  original  or  leading  process,  but  is  collateral  or  aux- 
iliary. Sees.  3543,  5306,  5319  (S.);  sees.  2747,  4286, 
4290  (M.  ft  v.);  sees.  1987,  3543.  3547  (T.  ft  S.  and 
1858) 648,652,558 

24.  Judgment  in  replevin  is  not  a  bar  for  excessive  levy  and 
conversion,  when.  Sec.  5144  (S.);  see.  4126  (M.  ft  V.); 
sec.  3390  (T.  ft  S.  and  1858) 627,  634-  637 

25.  Liability  of  city  and  railroad  for  damages  for  impair^ 
ment  of  ingress  and  egress  to  and  from  lots  abutting 
on  streets.     Sees.   1985-1988    (S.);    sees.  1665-1667    (M. 

ft  v.);  sees.  1392-1394  (T.  ft  S.  and  1858) 651.  661-  677 

26.  Statute  excepting  a  city  from  liability  for  change  in 
grade  of  street  resulting  in  impairment  of  Ingress  and 
egress  is  unconstitutional.  Sees.  1985-1988  (S.);  sees. 
1665-1667    (M.    ft   V.);    sees.    1392-1394*    (T.    ft    S.    and 

1858)    651,673-676 

27.  Application  for  writ  of  error  made  without  notice  with- 
in a  year.    Sees.  4919,  6350  (S.);  sees.  3903,  6267  (IL 

&  v.);  sees.  8188,  4616  (T.  ft  8.  and  1858) 691,  696-  €97 
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28.  Writ  of  error  after  death  of  advise  party,  with  selre 
facias  to  reylye.  Seca  4669,  4575  (S.);  sees.  8560, 
8566  (M.  &  v.);  sees.  2846,  2854  (T.  ft  S.  and 
1858) 691,698-701 

29.  Boire  facias  to  reyive  against  heirs  of  a  deceased  party 
need  not  he  In  the  nature  ol  a  declaration.  Sec.  6240 
(S.);  see.  6178  (M.  ft  V.);  sec.  4428  (T.  ft  S.  and 
1858) 691,701.702 

80.  Pro  confesso  and  final  decree  on  the  second  day  of  the 
term,  when  chancery  court  Is  ahout  to  adjourn.  Sec. 
6160  (S.);  sec.  5093  (M.  ft  V.);  sec.  4350  (Tl  ft  S.  and 
1858)   691,702-705 

81.  Ignorance  that  liquors  are  Intoxicating  *  does  not  ex- 
cuse unlawful  sale  thereof.  Seos.  991,  6795  (S.);  sees. 
857,  5679  (M.  ft  V.) ;  sec.  689  (T.  ft  S.  and  1858)  . . .  .709,  711 

82.  Widow  must  elect  as  between  the  will  and  dower,  hut  not 
homestead  within  a  year.  Sees.  3798,  4023,  4146  (S.); 
sees.  2936,  8128,  8251  (M.  ft  V.) ;  sees.  2110a»  2114a»  2288, 
2404  (T.  ft  8.  and  1858)   739 

33.  Deed  of  convejrance,  to  wife  and  the  heirs  of  her  body 
begotten  by  her  husband  creates  In  her  a  fee  simple 
estate.  Sec.  3673  (S.);  sec  2813  (M.  ft  V.);  sec.  2007 
(T.  ft  S.  and  1858) 749 

84.  Written  permission  for  minor  to  play  pool  confined  to 
the  one  occasion.    Sec.  6826  (S.) ;  sec.  6710  (M.  ft  V.) . .  761 

COLLATERAL.  ATTACK. 

Appeal  is  not  a  collateral  attack  upon  the  record.  .765,  776,  776 

COMBINATION  AND  OONFEIDERATION. 

Allegation  of  combination  and  confederation  Ignored  as 
surplusage,  when  out  of  harmony  with  the  whole  declar- 
ation  661.659-661 

COMMON  CARRIBRS. 

1.  Liability  of.  for  injury  to  person  riding  on  complimen- 
tary pass 254 

2.  No  consideration  for  pass,  when    254 

See  Railroads. 

CONDITIONAL  SALES. 

1.  Where  the  title  is  retained  by  the  vendor  with  no  right 
In    the     yendee     to    sell     the    property,    the    property 
la  not  subject  to  the  debts  ot  the  vendee 884 
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CONDITIONAL  SALES-^-Oontlntied. 

2.  Retenticm  of  title  to  merohandlse,  to  be  resold  by  Tea- 
dee  is  Invalid 384 

5.  Purpose  of  statute  was  merely  to  forbid  the  makliig  of 
such  contracts  by  parol   3S4 

CONSTITUTION  CITE3D  AND  CONSTRUED. 

1.  Requirement  as  to  noting  on  the  journals  the  fact  of  the 
signing  of  bills  by  speakers  is  directory,  and  not  man- 
datory.   Art,  2,  sec  18 1«  •-    15 

i.  Husband  feloniously  killing  wife  takee  no  interest  in  her 
property,  and  question  of  forfeiture  provided  against  in 
constitution  does  not  arise.    Art.  1,  sec.  12 39 

81  Acts  1905T  ch.  11,  affects  only  new  rights  acquired 
by  slayer  from  death  of  one  feloniously  killed,  and  does 
not  operate  to  forfeit  vested  estates.    Art  1,  sec.  12 39 

4.  Negotiable  instruments  law  (Acts  1899,  ch.  94),  does  not 
contain  more  than  one  subject,  and  the  body  of  the  act  Is 
not  broader  than  the  caption.    Art  2,  sec.  17  116 

6.  Statute  void  as  not  due  process  of  )aw,  as  stated  in 

headnotes  2-4,  12,  13,  and  16.    Art  1,  sec.  8 

890,   406,   412-422,   426-481,   438-    437 

6.  Statute  void  as  class  legislation,  as  shown  in  head- 
notes  5,  8,  10,  11,  and  14.    Art.  11,  sec.  8 

390,  406,  412-422,  424-    432 

7.  Taxation  must  be  equal  and  uniform;  adding  expense  oi 
survey  to  city  taxes  is  unconstitutional.     Art  2,  sees. 

28  and  29    (headnote  7) 390,  422-    424 

8.  Statute  delegating  power  to  Memphis  to  regulate  and 
license  ferries  instead  of  county  court  is  unconstitu- 
tional.   Art  11,  sec.  9  (headnote  16)   890,  482,  433 

9.  As  to  caption  and  title  of  legislative  bills.  Art  2,  sec.  17 
(headnotes  18,  22,  and  24)   390,  441-  467 

10.  Journal  entries  as  to  enactment  of  statutes  need  not  be 
specially  pleaded  or  proved;  judicial  notice  thereof. 
Art.  2.  sec.  21  666,  668,  659 

11.  Discrepancies  in  journal  entries  as  to  enactment  of 
statutes  treated  as  abbreviations  or  omissions  supplied 

by  presumption.    Art  2,  sec.  18 666,  661,  662 

12.  Statute  excepting  a  city  from  liability  for  change  in 
grade  of  street  resulting  in  impairment  of  Ingress  and 
egress  is  unconstitutional.    Art.  1,  sec.  21;  art.  11,  sec. 

8   661.  678-  676 

18.  Ignorance  that  liquors  are  intoxicating  does  not  ex- 
cuse unlawful  sale  thereof.    Art  2,  sec.  28 709,  711 
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14.  Widow  Is  not  reqtilred  to  elect  as  between  the  will  and 
her  homestead  rights,  when.    Art  11,  sec.  11 789 

CONSTITUTIONAL  LAW. 

1.  Requirement  as  to  noting  on  the  journals  the  fftct  of 
the  signing  of  bills  by  speakers  is  directory,  and  not 

case  in  judgment   1,  6-    15 

2.  Act  signed  by  speakers  and  approved  by  governor  is 

properly  passed,  unless  contrary  is  shown  by  journals; 
case  in  judgment 1,  6-15 

3.  Provision  in  the  body  of  a  statute  not  embraced  or  in- 
cluded in  the  caption  is  unconstitutfonal 86 

4.  Severable  unconstitutional  provision  eliminated  from 
statute  without  invalidating  the  c<»istitutionaI  part, 
when 88 

5.  Negotiable  instruments  law  (Acts  1899,  ch.  94)  does  not 
contain  more  than  one  subject,  and  the  body  of  the  act  is 
not  broader  than  the  caption  11.S 

6.  Statute  changing  boundaries  of  a  city  is  not  unconsti- 
tutional   390,  406,  411,  412 

7.  Statute  authorizing  exercise  of  police  power  without 

due  process  of  law  is  unconstitutional,  when  

390,  406,  412-  419 

8.  Statute  prohibiting  pig  pens,  cow  stables,  and  dairies, 
within  two  miles  of  a  city  is  unconstitutional.  .390,  419,  420 

9.  Statute  extending  all  governmental  and  police  powers 

two  miles  beyond  city  limits  is  unconstitutional 

390,406,412-422 

10.  Statute  giving  such  powers  to  a  certain  city  is  un- 
constitutional as  class  legislation   390,  406,  412-  422 

11.  Statute  authorizing  a  city  to  establish  and  maintain  pub- 
lic schools  is  not  unconstitutional 390,  408,  409,  422 

12.  Taxation  must  be  equal  and  uniform,  adding  expense  of 
survey  to  city  taxes  is  unconstitutional 390,  422-  424 

18.  Statute  authorizing  Memphis  alone  to  distrain  for  taxes 
not  delinquent  is  void  as  class  legislation 390,  424,  425 

14.   Statute  authorizing  Memphis  alone  to  distrain  for  taxes 

not  delinquent  is  void  as  not  due  process  of  law 

390,    424,  425 

16.  Statute  making  taxes  delinquent  on  one  class  of  prc^ 
erty  at  a  time  different  from  that  on  all  other  prop- 
erty is  unconstitutional  as  class  legislatiosn 390,  426 
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CONSTITUTIONAL  LAW.— OonUmied. 

16.  Statute  making  owner  of  property  In  Memphis  abso- 
lutely liable  t6  purchaser  at  tax  sale  for  amount  paid, 
etc.,  is  yold  as  class  legislation  390,  426-  430 

17.  Statute  making  owner  of  property  in   Memphis  abso- 
,            lutely  liable  to  purchaser  at  tax  sale  for  amount  paid, 

etc.,  is  void  as  not  due  process  of  law 390,  426-  430 

18.  Statute  providing  that  no  error  whatever  shall  afPect  tax 
sales  is  void  as  not  due  process  of  law 390,  430,  431 

19.  Statute  releasing  Memphis  from  giving  security  on  proo- 
•oution  bonds  is  void  as  class  legislation 890,  431,  482 

20.  Statute  delegating  power  to  Memphis  to  regulate  and 
license  ferries  instead  of '  county  court  is  unconstitu- 
tional  390.  432,  433 

21.  Statute  placing  control  of  all  elections  in  Memphis  in 

the  city  council  is  void  as  not  due  process  of  law 

390,  433-  437 

22.  Statute  placing  control  of  all  elections  In  Memphis  in 
the  city  council  is  void  as  class  legislation.. 390,  433-  437 

23.  Legislative  history  of  an  act  is  not  determinative  as 
to  whether  it  is  an  Independent  or  amendatory  act, 
when   390,441 

24.  Statute  whose  caption  shows  amendment  and  whose 
body  shows  express  repeal,  is  void   390,  441,  442 

25.  Declaration  of  legislative  intent  in  caption  of  act  is  not 
conclusive  as  to  whether  it  is  amendatory  or  repeal- 
ing      390,  443,  «44 

26.  Statute  operates  as  repeal  of  previous  statutes  on  the 
same   subject,  "When    390,  445 

27.  Case  in  judgment 390,  441-  465 

28.  Unconstitutionality  of  parts  of  a  statute  renders  the 
whole  of  it  void,  when 390,  438,  439,  465,  466 

29.  Subject  of  an  act  must  be  expressed  in  its  title.  Case  in 
judgment  where  it  is  not  so  expressed 390,  466,  467 

80.  Statute  excepting  a  city  from  liability  for  change  in 
grade  of  street  resulting  in  impairment  of  Ingress  and 
egress  is  unconstitutional  651,  673-  675 

CONSTRUCTION. 

1.  Admissibility  of  parol  evidence  to  show  the  practical 
construction  of  a  written  contract  by  the  parties;  case 

of  the  insufficiency  of  the  evidence 160,  182,  183,  186,  187 

2.  The  Intention  of  the  parties  is  the  governing  consider- 
ation in  the  construction  and  interpretation  'ot  all 
contracts 194 
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CONSTRUCTION.— Contlnned. 

• 

S.  Of  written  agreements  raises  a  Question  of  law  to  be 
decided  by  the  courts,  and  not  a  jury  288 

4.  Cardinal  rule  Is  to  ascertain  the  Intention  of  the  par- 
ties to  Instruments  regardless  of  formalities 749 

CONTRACTS. 

1.  Railroad  construction  contractors  are  Independent  con- 
tractors, and  not  mere  servants,  when  160,  164-  182 

2.  Admissibility  of  parol  eyideuce  to  show  the  practical 
construction  of  a  written  contract  by  the  parties;  case 

of  the  insufficiency  of  the  evidence  .  .160,  182,  183,  186,  187 

3.  Duty  of  railroad  to  provide  safe  paseage  to  and  from 
trains  cannot  be  delegated  to  Independent  contractors, 
when 160,  188,  189 

4.  A  railroad  is  jointly  liable  with  Independent  contractor 
for  personal  injuries  sustained  by  a  passenger  falling 
into  excavation  on  depot  grounds,  when  .  .160,  190,  192,  193 

5.  Optional  as  to  one  party,  not  void  for  want  of  mutuality; 
question  reserved 194 

6.  Where  no  issue  is  made  In  the  pleadings  as  to  the  val- 
idity of  the  contract  sued  on,  the  court  is  precluded  from 
considering  the  question 194 

7.  The  intention  of  the  parties  is  the  governing  considera- 
tion in  the  construction  and  interpretation  of  all  con- 
tracts   194 

8.  To  "maintain"  railroad  obligates  party  to  reconstruct 
bridge  destroyed  by  extraordinary  freshet;  case  in 
Judgment   194' 

9.  Right  of  general  life  insurance  agent  by  contract  to  per- 
centage on  renewals  after  discharge  without  fkult, 
when 216,231-235 

10.  ESxtension  of  agency  by  amendment  to  contract  for  a 
definite  period,  when  :   216,234 

11.  Agent's  damages  for  prlncipars  breach  of  contract  are 

not  remote  or  too  speculative  for  allowance,  when 

216,236-237 

12.  Purchaser  cannot  resist  payment  for  defects  not  com- 
municated to  seller  of  a  machine,  when  238,  244,  246 

13.  In  conditional  sales  the  loss  by  destruction  of  the  prop- 
erty must  fall  on  the  purchaser,  when   238 

14.  A  corporation  is  not  liable  for  breach  of  contract  of 
service  terminated   by  its   insolvency,   when 340 

15.  Validity  of  amendment  to  charter  cannot  be  attacked 

as  defense  to  action  on  contract 506,  516,  617 
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CONTRIBUTORY  NBaUGENCB. 

1.  Charge  of  court  that  Is  erroneons  as  confusing  or  as  re- 
quiring plaintiff's  contributory  negligence  to  exonerate  a 
railroad  after  its  full  compliance  with,  the  statutory 
precautions 62,  69,     60 

2.  Railroad's  liability  for  injury  to  traction  engine  is  not 
escaped  because  it  was  run  without  watchman  ahead, 
unless  this  contributed  to  the  Injury  62,  67-    70 

5.  Mitigates  damages  as  a  matter  of  law,  and  not  merely  in 
the  discretion  of  the  jury  160,  189 

4.  Charge  erroneous  as  to  contributory  negligence,  but  not 
prejudicial  in  results,  is  harmless,  and  is  no  ground 
for  reversal 160,  189,  190 

6.  Precludes  recovery  for  personal  injuries  notwithstand- 
ing negligence  of  street  car  motorman,  when  ..601,  603-  €16 

See  Negligence. 

CONVERSION. 

1.  Judgment  in  action  of  replevin  is  not  a  bar  for  excessive 
levy  and   conversion,  when    627,  634-  637 

2.  Nor  is  judgment  in  action  of  replevin  for  defendant  for 
value  of  quantity  above  what  plaintiff  recovers  a  bar 
for  excessive  levy  and  conversion  thereunder 627,  637 

8.  Unsuccessful  suit  against  officer  for  excessive  levy  Is  no 
bar  to  suit  against  the  plaintiff  for  conversion ..  627,  637-  643 

4.  Statements  by  agent  as  explanatory  of  his  possessij;^ 
are  admissible  against  his  principal,  when 627,  643-  646 

6.  Evidence  stated  and  held  sufficient  to  sustain  finding  of 
conversion    627,  645-  649 

6.  Refusal  to  charge  special  request  Is  not  error,  where 
there  is  no  evidence  to  which  it  is  applicable.. 627,  649,  660 

CORPORATIONS. 

1.  Not  liable  for  breach  of  contract  of  service  terminated 

by  its  insolvency,  when  840 

2.  Proof  of  signatures  of  corporators  to  amendment  by 
any  competent  witness   506,  516,  616 

5.  Validity  of  amendment  to  charter  cannot  be  attacked  as 
defense  to  action  on  contract  506,  616,  617 

4.  Subscription  to  increase  of  capital  stock  is  valid, 
though  the  "whole  amount  is  not  taken 606,  617-  630 

6.  Liability  of  subscribers  for  increased  issue  of  stock  is 
not  dependent  on  debts  against  the  corporation  in 
UquidaUon   606,630,631 
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COUNTS. 

See  Pleadings. 

COURT  OF  CHANCHRY  APPEALS. 

ABSignment  of  error  for  failure  of  court  of  chancery  appeals 
to  find  certain  facta  cannot  be  considered  by  supreme 
court 238,  244 

CRIMINAL.  LAW. 

1.  Written  permission  for  minor  to  play  pool  confined  to 
the  one  occasion 761 

2.  Presence  of  accused  required  during  entire  trial  on 
charge  of  a  felony 765,  774,  775 

3.  Case  in  Judgment  765,  767-  775 

4.  Minutes  shown  to  be  erroneous  by  f^cts  in  bill  of  excep- 
tions; appeal  Is  not  a  collateral  attack  upon  rec- 
ord  765,    775,  776 

5.  Presence  of  accused  Is  not  waived  by  his  counsers  fail- 
ure to  object  to  his  absence  when  verdict  Is  returned 

in  a  felony  case   765,  776 

6.  Death  before  Indictment  for  murder  must  be  affirma- 

tively proved  765,  776,  777 

7.  Death  within  a  year  and  a  day  from  injury  must  be 
affirmatively  proved 765,777 

See  Indictments. 

DAMAGES. 

Agent's   damages  for   principal's   breach   of  contract  are 

not  remote  or  too  speculative  for  allowance,  when 

215,   235-  237 

See  Contracts. 

See  Personal  Injuries. 

DEATH. 

1.  Death  before  indictment  for  murder  must  be  affirma- 
tively proved  765,  776,  777 

2.  Death  within  a  year  and  a  day  from  Injury  must  be 
affirmatively  proved 765,  777 

DECLARATIONS   (Pleading). 

See  Pleadings. 
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DAMAGEa 

Agent's  damages  for  principars  breach  of  contract  are  not 
remote  or  too  speculative  for  allowance,  when.. 216,  S35-  237 

DEEDS  OP  conveyance;. 

1.  Call  for  street  or  alley  not  owned  by  grantor  is  act 
Implied   warranty   of   existence   thereof    731 

2.  To  wife  and  the  heirs  of  her  body  begotten  by  her  hus- 
band creates  In  her  a  fee  simple  estate 749 

DEEDS  OF  TRUST  TO  SEXJURE  DEBTS. 

Recitals  of  trustee's  deed  are  vf^ma  facie  evidence  against 
makers,  when  358,  360-  866 

DEaCURRERS. 

Bill  is  demurrable  for  failure  to  allege  non-performance  of 
conditions  or  stipulations,  when   297,  317 

DERAIGNMENT  OP  TITLBl 

See  Ejectment. 

DISMISSAL. 

1.  Supreme  court  will  not  dismiss  a  case  without  preju- 
dice, when 115 

2.  Upon  reversal  for  erroneous  refusal  to  give  peremp- 
tory instructions 601,  603-627 

See  Appeals,  2-4,  6,  10-13. 
DOWESR. 

Widow  must  elect  as  between  the  will  and  dower  within 
a  year • 739 

DUE  PROCESS  OP  LAW. 

1.  Statute  authorizing  exercise  of  police  power  without  due 

process  of  law  is  unconstitutional,  when 

890,406.412-419 

2.  Statute  extending  all  governmental  and  police  powers 

two  miles  beyond  city  limits  is  unconstitutional 

390,  406,  412-  422 

3.  Statute  authorizing  Memphis  alone  to  distrain  for 
taxes  not  delinquent  is  void  as  not  due  process  of 
law 390,  424,.  425 
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DUB  PROCESS  OP  lAW. — Oontlnxied. 

4.  Statute  making  owner  of  property  In  Memphis  abso- 
lutely liable  to  purchaser  at  tax  sale  for  amount  paid, 
etc,  1b  TOid  as  not  due  process  of  law 890,  426-  430 

5.  Statute  providing  that  no  error  whatever  shall  afPect 
tax -sales  is  void  as  not  due  process  of  law..  390,  430,  431 

6.  Statute  placing  control  of  all  elections  in  Memphis  in 
the  city  council  is  void  as  not  due  process  of  law. . . . 
390,433-437 

DaKDSS  AND  INGRBSa 

See  Streets. 

BJDOTBCEaNT. 

Deraignment  of  title  to  the  common  source  is  sufficient, 
when 368,361 

ELECTION  OF  RIGHTTS  OR  REMEDIES. 

Widow  must  elect  as  between  the  will  and  dower  within  a 
year,  but  not  as  to  homestead  739 

ELECTIONS. 

1.  Statutes  placing  control  of  all  elections  in  Memphis  in 

the  city  council  is  void  as  not  due  process  of  law 

390,433-437 

2.  Statute  placing  control  of  all  elections  In  Memphis  in 
the  city  council  is  void  as  class  legislation.  .890,  488-  437 

EMBEZZLEMENT. 

IViilure  of  obligee  to  inform  sureties  of  principal  obligor's 
embezzlement   relieves    sureties    133 

EMINENT  DOMAIN  LAWS. 

1.  Ehcceptions  to  report  of  Jury  of  view  and  appeal  and 
trial  anew  before  a  traverse  Jury  are  concurrent  reme- 
dies        79 

2.  All  that  part  of  section  1  contained  in  the  proviso  of 
Acts  1885,  ch.  135,  and  making  special  provisions  as  to 
telegraph  and  telephone  companies,  and  extending  the 
Jurisdiction  of  the  court  as  to  them  in  condemnation 
proceedings,  is  unconstitutional  and  void   88 

3.  Interest  from  date  of  order  of  condemnation  and  ap- 
pointment of  jury  of  view  726 
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EMINENT  DOMAIN  LAWS.— OonUnned. 

4.  Proper  judgment  entered  in  Bupreme  ooart  without  re- 
mandment  upon  reversal  for  erroneous  refusal  to  al- 
low intereot 725,730 

EJMFLOTBIR  AND  BMFLOTESl 

A  corporation  is  not  liable  for  breach  of  contract  of  serr- 
lee  terminated  by  its  insolvency,  when 340 

See  Personal  Injuries. 

BQUITABLB  CONVBRSION. 

Will  directing  sale  of  land  for  distribution  in  funds  works 
conversion    into  personalty 143 

EQUITABLB  ESTOPPELb 

See  Estoppel,  3. 
BSTATEIS  BT  ENTIREmBS. 

1.  Survivor  takes  under  grant,  and  not  by  Inheritance  from 
deceased   39 

2.  Husband  felonlouely  killing  wife  does  not  forfeit  estate 

as  tenant  by  entirety   39 

BSTOPPBiL. 

1.  Inconsistent  positions.    On  cannot  claim  benefit  under 

an  instrument  and  at  same  time  seek  to  defeat  It 194 

2.  By  acquiescence  and  laches  and  partition  of  other 
parts  of  tract  to  assert  title  to  an  undivided  interest  In 
land,  when 496 

8.  To  insist  on  Irregularity  in  a  bill  of  exceptions  expressly 
waived,  when;  equitable  estoppel  applies  ••..  632,  634-  644 

4.  Client  is  bound  by  agreement  of  his  attorneys 
waiving  the  Irregularity  in  a  bill  of  exceptions,  when 
632,644-646 

6.  Client's  ratification  of  his  attorney's  unauthorised  settle- 
ment, by  procuring  indictment,  estops  him  to  sue  again, 
when 601.  616-  625 

EVIDENCE. 

1.  IMdence  of  common  law  negligence  is  inadmissible 
under  a  count  based  on  a  statute  not  concurrent 
with  the  common  law 62,66,    67 

3.  Admissibility  of  parol  evidence  to  show  the  practical 
construction  of  a  written  contract  by  the  parties;  case  of 
the  insufficiency  of  the  evidence  . . .  .160,  182,  183,  186,  187 
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ESVIDBNCB.— 'Continued. 

8.  ABSignment  of  error  tcr  Improper  admtsslon  of  evi- 
dence iB  too  general  to  be  conflldered,  when  349.  36t 

4.  Sufficient  to  sustain  inference  of  fraud  in  the  purchase 
of  goods 481 

6.  Burden  on  purchaser  to  show  bona  fides»  where  goods 
were  obtained  by  fraud 481,  494,  496 

6.  Mortality  tables  showing  expectancy  of  life,  when  the 
evidence  of  disease  is  conflicting,  when 581,  596,  597 

T.  Statements  by  agent  as  explanatory  of  his  possession 
are  admissible  against  his  principal,  when  ....  627,  648-  645 

8.  Stated  and  held  sufficient  to  sustain  finding  of  conver- 
sion   627,  646-  649 

SVIDENCB8  OF  TTTLO. 

Burden  on  purchaser  to  show  bona  fldeSt  where  goods 
were  obtained  by  fraud 481,  494,  495 

BXSCUTIONS. 

1.  Mandamiu  to  compel  issuance  of  execution  refused, 
when  Judgment  upon  deftiult  is  invalid  571,  578 

2.  Necessary  parties  to  mandamus  suit  to  compel  issuance 

of  execution 571,  578 

3.  Mandamus  will  not  lie  to  compel  clerk  to  issue  execution 

.  on  vacated  Judgment,  when  571,  578,  579 

BXESCtTTORS. 

Assignment  of  error  by  executor  for  beneficiaries  who  raise 
no  question  is  more  or  less  academic  325,  338 

See  Admlnistratore  With  Will  Annexed. 

FBLONIES. 

1.  Presence  of  accused  required  during  entire  trial  on 
charge  of  a  felony   765,  774.  775 

2.  Case  in  Judgment   765,  767-  775 

3.  Presence  of  accused  Is  not  waived  by  his  counsers  fail- 
ure to  object  to  his  absence  when  verdict  is  returned  in 

a  felony  case  765,  776 

VBSRBJBB. 

Statute  delegating  power  to  Memphis  to  regulate  and  li- 
cense ferries  instead  of  oounty  court  is  unconstitu- 
tional   390,  48S*  438 

118  TeniL— 61 
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FINDIN08  OP  PACT. 

Weight  of  flndlngw  of  ftiet  hy  trial  Judge  upon  motion  for 
now  trial 7€6«  778 

PIKD  BSOAPlBa. 

Ifonagers  of  charitable  InstitutionB  are  liable  in  damagea 
for  penonal  injuries  resulting  firom  their  negligent 
fWure  to  erect  fire  escapes 24,    88 

FIRE)  INHURANCBL 

1.  No  recovery  for  loas  during  default  of  payment  of  in- 
stallment premiums,  when   268 

2.  Suspension  of  liability  for  default  In  payment  of  pre- 
miums is  yalid,  when 268,  270-  272 

FISH. 

1.  Resident  of  State  may  catch  fish  In  certain  streams,  for 
use  on  his  own  tables  except  by  poison  and  exiAosires. .    96 

2.  A  presentment  failing  to  negative  purpose  to  oatch  fish 
"for  use  on  his  own  table"  is  insufficient 95 

3.  But  such  infirmity  will  be  cured  by  verdict,  in  the  ab- 
sence of  motion  to  quash 95 

FORBIQN  STATUTISL 

.  In  the  absence  of  evidence  to  the  contrary,  It  will  be  pre- 
sumed that  the  law  of  another  State  is  the  same  as 
our  own    .... 384,387 

FORPmrnTRaL 

1.  Husband  feloniously  killing  wife  takes  no  interest  In 
her  property,  and  question  of  forfeiture  provided  against 

in  constitution  does  not  arise  39 

2.  Husband  felonlousily  killing  wife  does  not  forfeit  estate 

as  tenant  by  entirety 89 

8.  Acts  1906,  eh.  11,  affects  only  new  rights  acquired  by 
slayer  from  death  of  one  feloniously  killed,  and  does 
not  operate  to  forfeit  vested  estates 89 

FRAUD. 

1.  Evidence  that  is  sufficient  to  sustain  inference  of  fraud 

in  the  purchase  of  goods 481 

2.  Warehouse    receipts    are  negotiable;  but  holder  must 

show  that  he  was  a  bona  fide  purchaser  where  goods 
were  procured  by  fraud 481,  486-  494 
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FRAUD.— Continued. 

S.  Burden  on  purchaser  to  show  bona  fldea,  where  goods 
were  obtained  hj  fraud    481,   494,495 

OAMINQ. 

Written  permlsslim  for  minor  to  play  pool  confined  to  the 
one  occasion 761 

HMRa 

Deed  of  oonTeyance  to  wife  and  the  heirs  of  her  body  be- 
gotten by  her  husband  creates  in  her  a  fee  simple  es- 
Ute 749 

HOMBSTBIAD.  • 

Widow  la  not  required  to  elect  as  between  the  will  and 
her  homeetead  rights,  when  •• 739 

HUSBAND  AND  WIFD. 

1.  SurylYor  takes  under  grant»  conveying  land  to  them  as 
tenants  by  the  entireties,  and  not  by  inheritance  from 
deceased    39 

2.  Husband  feloniously  killing  wife  takes  no  interest  In 
her  property,  and  question  of  forfeiture  provided  against 

in  constitution  does  not  arise   89 

3.  Husband  feloniously  killing  wife  does  not  forfeit  es- 
tate as  tenant  by  entirety  89 

4.  Acts  1905,  ch.  11,  affects  only  new  rights  acquired  by 
slayer  from  death  of  one  feloniously  killed,  and  does  not 
operate  to  forfeit  vested  estates  89 

IGNORANCB. 


Of  the  intoxicating  properties  of  liquors  sold  is  no  de- 
fense against  an  unlawful  sale  thereof 709 


INDHMNITY  BONDS. 

See  Principal  and  Surety,  1-3. 
INDBPBNDBa^T  CONTRACTORS. 

See  Contracts. 
INDICTHfENTS. 

1.  For  perjury  must  state  substance  of  controversy  about 
which  it  was  committed  877 

2.  For  perjury  failing  to  state  eubstance  of  controversy  is 
bad  upon  motion  to  quash;  case  in  judgment 877 

See  Presentments. 
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INORBSS  AND  BSaRBBS. 
See  Streets. 

iNJUNcnoNa 

1.  Against  inslstlngr  on  Irregularity  In  a  Ull  of  eacoei^aiie 

which  waa  waived    633 

Z.  Chancery  will  not  enjc^  law  action  on  benefit  certill- 
cate,  nor  cancel  It  because  obtained  by  fraud. 75S 

INSTRUCTIONS  to  JURY. 

See  Charge  of  Court. 

See  Peremptory  Inetructions  for  Verdict. 
INTB2<ITI0N. 

See  Conetructlon,  8,  4. 
INTUUBST. 

1.  Accruing  before  testator^  death  is  not  Income  ibr  life 
tenant,  when S25»  33S,  339 

2.  From  date  of  order  of  condemnation  and  appointment 

of  Jury  of  view  In  eminent  domain  caaee 725 

8.  Proper  Judgment  entered  In  supreme  court  without  re- 
mandment  upon  reversal  for  erroneous  refusal  to  al- 
low Interest  In  eminent  domain  cases 726,  730 

INTERSTATE  COMMHRCB. 

Mercantile  corporation  of  another  State  Is  engaged  In 
commerce  here,  and  not  In  Interstate  commerce,  and  Is 
subject  to  privilege  tax  as  a  merchant,  when 717 

INTOXICATING  LIQUORS. 

Ignorance  that  liquors  are  Intoxicating  does  not  ezoose  un- 
lawful sale  thereof 709 

JUDGMBNT  BT  DE3FAULT. 

1.  SulQcient  without  formally  calling  out  deftadant, 
when 671,  673,  674,  677 

2.  Judgment  may  be  entered  without  a  Jury;  when;  but  a 
Jury  Is  required,  when 671,  677,  678 

8.  Instrument  sued  on  must  be  filed  to  authorise  Judgment 
without  a  Jury  when, 671,  678 
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JUDGHBNT  UPON  DBFATTIiT. 

1.  May  be  entered  without  a  jniy;  when;  bnt  a  Jury  Is  re- 
quired,  when    B71.   677,  678 

2.  Instrument  sued  on  must  be  filed  to  authorize  Judg- 
ment without  a  Jury,  when  671,  678 

3.  McndamuB  to  compel  iseuanoe  ct  execution  refused, 
when  invalid 671,678 

4.  Necessary  parties  to  man4anm$  suit  to  compel  iseuance 

of  execution 671,  678 

6.  Mandamua  will  not  lie  to  compel  clerk  to  issue  execution 

on  vacated  Judgment,  when  671,  678,  679 

6.  O^rtiarari  to  revic^  entry  vacating  Judgment;   appeal 

or  writ  of  error  may  also  lie 671,  679 

JUDICIAL  NOrnCBL 

Of  Journal  oitries  as  to  the  enactment  of  statutes.  .666,  668,  669 

JURORS. 

Objection  to  a  Juror  for  disqualification  propter  defectum  is 
too   late   after  verdict    376 

LACIDQSw 

Estoppel  by  acquiescence  and  laches  and  partition  of  other 
parte  of  tract  to  aasert  title  to  an  undivided  interest  in 
land,  when  496 

liANDOWNBRS. 

See  Streete,  for  righte  of  abutting  landowner!. 

LAWS  OF  OTHBR  STATBB. 

Presumed  to  be  the  same  as  our  own  in  the  absence  of 
evidence  to  the  contrary  884,  387 

l4BaiSLATI0N. 

1.  Constitutional  requirement  as  to  noting  on  the  Journals 
the  tact  of  the  signing  of  bills  by  speakers  is  directory, 
and  not  mandatory 1,  6-    16 

2.  Act  signed  by  speakers  and  approved  by  governor  is 
properly  passed,  unless  contrary  is  shown  by  Journals; 
caae  in  Judgment   1,  6-    16 

3.  Legislative  history  of  an  act  is  not  determinative  as  to 
whether  it  is  an  independent  or  amendatory  act,  when. . 
890,441 
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LBGISIjA.TION.^Gontinued. 

4.  Statate  whose  caption  shows  amendment  and  whose 
body  shows  express  repeal    is  void    890,  441,442 

6.  Declaration  of  leglslatlye  intent  in  caption  of  act  is 
not  conclusive  as  to  whether  it  is  amendatory  or  re- 
pealing  890,443,444 

6.  Subject  of  an  act  must  be  expressed  in  its  title.    Case 

in  judgment  where  it  is  not  so  expressed 390,  466,  467 

7.  Journal  entries  as  to  enactment  need  not  be  specially 
pleaded  or  proved;  judicial  notice  therec^  ....556,  558,  659 

8.  Title  or  caption  need  not  be  stated  in  journal  entries; 
identifying  description  is  sufficient   666,  560,  661 

9.  Discrepancies  in  journal  entries  treated  aa  abbrevia- 
tions or  omissions  supplied  by  presumption . .  556,  561,  562 

10.  Presumptions   in   favor  of   regularity  and   validity  of 
legislative  proceedings 556,  668-  664 

See  Statutes. 

LBTVIBS. 

1.  Judgment  in  action  of  replevin  is  not  a  bar  for  excessive 
levy  and  conversion,  when 627,  634-  687 

2.  Nor  is  judgment  in  action  of  replevin  for  defendant  for 
value  of  quantity  above  what  plaintiff  recovers  a  bar 

for  excessive  levy  and  conversion  thereunder  ....627,  637 

UCESNSBl 

See  Privilege  Taxes. 

LIFB  INSUBANCBL 

1.  Right  of  general  agent  by  contract  to  percentage  on 
renewals  after  discharge  without  fault,  when  ..215,  231-  235 

2.  Extension  of  agency  by  amendment  to  contract  for  a 
definite  period,  when 215,  234 

3.  Agent's    damages   for   principal's   breach   of  contract   are 

not  remote  or  too  speculative  for  allowance,  when 

816,285-237 

UMITATION& 

See  Deeds  ef  Conveyance. 

See  Statutes  of  Limitations. 

MANDAMUS. 

1.  To  compel  issuance  of  executioa  refused^  when  Judg^ 
ment  upon  default  is  Invalid  •••.. 671,  678 
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MANDAMUS. — Gontinued. 

2.  Necessary  parties  to  tnandamua  suit  to  compel  issuance 
of  execution 571,  678 

8.  Will  not  lie  to  compel  clerk  to  Issue  execution  on  va- 
cated Judgment,  when   571,  578.  579 

4.  Certiorari  to  review  entry  vacating  judgment;   appeal 

or  writ  of  error  may  also  lie  571,  579 

5.  Bxti*aordinary  remedy  to  be  resorted  to  only  wben  other 
remedies  fail 571,579,580 

MECHANIC'S  UEN. 

1.  Enforcement  by  subcontractors  as  by  contractors,  ex- 
cepting judgment  and  execution  548,  552 

2.  Attachment  for  its  enforcement  is  not  original  or 
leading  process,  but  is  collateral  or  auxiliary.  .548,  552,  553 

3.  Procedure  before  justices  of  the  peace  for  its  enforce- 
ment by  suit  and  attachment 548,  553,  554 

4.  Necessary  parties  defendant  to  suit  of  subcontractor 
for  its  enforcement 548,  554 

5.  What  justice's  warrant  In  suit  for  its  enforcement 
should  contain 548,  554 

6.  Of  subcontractor  is  barred  when  suit  is  delayed  ninety 
days  after  notice  of  lien  548,  655 

MINORS. 

Written  permission  for  minor  to  play  pool  confined  to  the 
one  occasion 761 

MINDTBS. 

1.  Minute  entries  are  a  part  of  the  record  without  a  bill 

of  exceptions    273,   275,  276 

2.  Minutes  shown  to  be  erroneous  by  facts  in  bill  of  ex- 
ceptions; appeal  is  not  a  collateral  attack  upon  record. 

MORTALITY  TABIJ3S. 

Showing  expectancy  of  life  are  admissible,  when  the  evi- 
dence of  disease  is  conflicting,  when  581,  596,  597 

MUNICIPAL.  CORPORATIONS. 

1.  Statute  changing  boundaries  of  a  city  is  not  uncon- 
stitutional    390,  411,  412 

2.  Statute  authorizing  exercise  of  police  power   without 

due  process  of  law  Is  unconstitutional,   when 

890,406,412-419 
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MUNICIPAIi  CORPORATIONS.— OonUnued. 

8.  Statute  prohibiting  pig  peni»  oow  stable^  and  dairies^ 
within  two  miles  of  a  city  Is  unconstitutional.. 890,  419,  420 

4.  Statute  extending  all  governmental  and  police  powers 

two  miles  beyond  city  limits  is  unconstitutional 

390,  406,  412,  422 

5.  Statute  giying  such  powers  to  a  certain  city  is  uncon- 
stitutional as  class  legislation  390,  406,  412-  422 

6.  Statute  authorizing  a  city  to  establish  and  maintain 
public  echools  is   not  unconstitutional ....  890,  408,409,  422 

7.  Taxation  must  be  equal  and  uniform;  adding  expense 

of  survey  to  city  taxes  is  unconstitutional..   390,  422-  424 

8.  Statute  authorizing  Memphis  alone  to  distrain  for  taxes 
not  delinquent  is  void  as  class  legislation.... 890,  424,  425 

9.  Statute  authorizing  Memphis  alone  to  distrain  for  taxes 

not  delinquent  is  void  as  not  due  process  <tf  law 

890,  424,  425 

10.  Statute  making  owner  of  property  in  Memphis  ab80> 
lutely  liable  to  purchaser  at  tax  sale  for  amount  paid, 
etc,  is  void  as  class  legislation  890,  426-  430 

11.  Statute  making  owner  of  property  in  Memphis  abso- 
lutely liable  to  purchaser  at  tax  sale  for  amount  paid, 
etc.,  is  void  as  not  due  process  of  law  390,  426-  430 

12.  Statute  releasing  Memphis  from  giving  security  on 
prosecution  bonds  is  void  as  class  legislaticm.  .390,  431,  432 

13.  Statute  delegating  power  to  Memphis  to  regulate  and 
license  ferries  instead  of  county  court  is  unconstitu- 
tional  390,  432,  483 

14.  Statute  placing  control  of  all  elections  in  Memphis  In 
the  city  council  is  void  as  not  due  process  of  law 
390,  438-  437 

15.  Statute  placing  control  of  all  elections  in  Memphis  in 
the  city  council  is  void  as  class  legislation.... 890,  483-  437 

16.  Liability  for  damages  for  impairment  of  ingress  and 
egress  to  and  from  lots  abutting  on  streets.  .651,  661-  677 

17.  Statute  excepting  a  city  from  liability  for  change  in 
grade  of  street  resulting  in  impairment  of  ingress  and 
egress  is  unconstitutional 651,  673-  675 

18.  Right  of  access  of  abutting  owner  to  margin  of  street 

is  same  as  that  of  owner  to  center  of  street   

661,666,670,675.    676 

19.  Compensation  is  not  denied  because  change  of  grade 
of  street  is  made  in  exercise  of  the  police  power ..651,  676 
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1.  Death  before  indictment  for  murder  must  be  affirma- 
tively proved 765,  776,  777 

2.  Death  within  a  year  and  a  day  from  injury  must  be  af- 
firmatively proved 765,  777 

NliaUGENCB. 

1.  Bvidenoe  of  common  law  negligence  is  inadmissible 
under  a  count  based  on  a  statute  not  concurrent  with 
the  common  law 52,  66,  67 

2.  Contributory  negligence  precludes  recovery  for  per- 
sonal injuries  notwithstanding  the  negligence  of  the 
street  car  motorman,  when    601,  603-  615 

3.  Rendering  abstracter  of  title  liable  for  injury  to  custo- 
mer; case  in  Judgment •• . . .  678,  686 

See  Contributory  Negligence. 

NBGOTIABIUTY. 

See  Bills  and  Notes. 
See  Warehouse   Receipts. 

NBW  TRIALS. 

1.  Statement  of  facts  not  in  evidence,  and  the  reading 
of  decisions^  in  argument,  to  influence  Jury  are  grounds 
for  a  new  trial,  when  565,  567-  569 

2.  Reprimanding  and  fining  counsel  for  improper  argu- 
ment does  not  remove  impression  made  on  Jury 
565,  569,  570 

3.  Weight  of  findings  of  fact  by  trial  Judge  upon  motion 
for  new  trial 765,  773 

NOTICa 

See  Writs  of  Error. 
OFFICE. 

1.  Defined;    remedy   for   injury  to  it 390,  467,  468 

2.  An  ofiicer  cannot  be  legislated  out  of  ofilce  without 
an  absolute  and  bona  fide  abolishment  of  the  office. 
390,467-480 


» 
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OFFICBR8. 

1.  Office  deflned;  remedy  for  injury  to  It  390,  467,  468 

2.  An  officer  cannot  be  legislated  out  of  office  without 
an  absolute  and  bona  fide  aboHshment  of  the  office 
890,467-480 

OMISSIONS. 

Discrepancies  in  legielatiye  journal  entries  as  to  enact- 
ment of  statutes  treated  as  immaterial  or  supplied 
by   presumption 656,661,662 

OVESmULBD  CASB. 

Williams  y.  Taxing  District,  16  Lea,  631   661 

See  Cases  Distinguished  or  Modified* 
PAROL  SVIDBNCEw 

See  Evidence. 
PARTIES   TO   SlUITSw 

1.  Necessary  parties  defendant  to  suit  of  subcontractor 
for  the  enforcement  of  mechanic's  lien   648,  664 

2.  Necessary  parties  to  mandamus  suit  to  compel  issu- 
ance  of   execution 671,  578 

PARTITION. 

Estoppel  by  acquiescence  and  laches  and  partition  of  other 
parts  of  tract  to  assert  title  to  an  undivided  interest 
in  land,   wlien 496 

PASSES. 

1.  Liability  of  common  carrier  for  injury  to  person  rid- 
ing on  complimentary   pass 264 

2.  No  -consideration  for  a  pass  given  by  a  carrier  to  a 
member  of  a  city  police  force  264 

PBRSMPTORT  INSTRUCTIONS  FOR  VERDICT. 

1.  Defendant  may  move  for  a  peremptory  instruction 
either  at  the  close  of  the  plaintiffs  evidence  or  of  the 
entire  case  284 

2.  Waived  by  failure  to  renew  motion'  at  close  of  case..  284 
8.  Reversal  and  dismissal  for  erroneous  refusal   to  give 

peremptory  instructions  601,  608-  627 
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PERJURY. 

1.  Indictment  for  perjary  must  state  enbstanee  of  con- 
troversy about  which  it  was  committed 877 

2.  Indictment  for  p^Jury  failinir  to  state  substance  of 
controYersy  is  bad  upon  motion  to  quash;  case  in  judg- 
ment   377 

FBRSONALi  INJURIBS. 

1.  CSharitable  institutions  are  not  liable  for  personal  in- 
juries resulting  from  the  negligence  of  their  officers, 
agents,  trustees,  or  managers,  when 24 

2.  Rule  not  qualified  by  requirmnent  ol  pupils  to  pay 
tuition  and  board 24,    88 

3.  Rule  not  qualified  by  charter  provision  that  it  "may  sue 
and  be  sued" 24,    38 

4.  Managers  are  liable  in  damages  for  personal  injuries 
resulting  from  their  negligent  failure  to  erect  fire  es- 
capes  24,    38 

6.  Railroad's  Joint  liability  with  independent  contractor 
or  mere  servant  is  not  relieved  by  improper  exoneration 
of  the  contractor  or  servant,  when  160,  191-  193 

6.  No  variance  between  allegations  and  proof  in  action 
against  street  railway  for  wrcmgful  cession  causing 
death,  when 681,  683-  596 

7.  Admission  of  mortality  tables  showing  expectancy 
of  life,  when  the  evidence  of  disease  is  confiictlng, 
when 681,  696,  697 

8.  Verdict  for  wrongful  death  is  excessive  for  shortness 
of  ^pectancy  of  life,  etc.,  when;  remittitur  cures  ex- 
cesslveness,  when 681,  698-  600 

9.  Contributory  negligence  precludes  recovery  for  per- 
sonal injuries  notwithstanding  negligence  of  street  car 
motorman,  when  601,  603-  616 

PISTOLS. 

Carrying  pistol  must  be  with  intent  to  go  armed;  but 
need  not  be  concealed  about  the  person 166 

PLmADINO. 

1.  First  count  in  declaration  alleging  railroad's  fUlure 
to  comply  with  statutory  precautions  and  second  count 
omitting  such  allegations  may  both  be  under  the 
statute 62,  60-    62 

2.  Charge  of  court  must  be  applicable  to  pleadings,  and 

If  not  Justified  by  pleading;  it  is  erroneoua 62,  64,    6S 
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PLBADING.-<k>ntlnu6d. 

3.  Manner  of  Joining  counts  in  the  declaration  ....  52.  65,    66 

4.  Count  under  statute  declaratory  of  commcm  law,  and 
going  further  under  the  common  law  treated  as  whol- 
ly under  the  common  law 52,    66 

6.  ESvidence  of  common  law  negligence  la  inadmissible 
under  a  count  based  on  a  statute  not  concurrent  with 
the  common  law 52,66,    67 

6.  Proferi  of  instrument  sued  on  means  what 571,  578 

7.  No  variance  between  allegations  and  proof  In  action 
against  street  railway  for  wrongful  collision  causing 
death,  when 581,583-596 

8.  Allegation  of  combination  and  confederation  ignored 
as  surplusage,  when  out  of  harmony  with  the  whole 
declaration  651,  669-  661 

PLiEXADINa  AND  PRACTICBl 

1.  Where  no  issue  is  made  in  the  pleadings  as  to  the  var 
lldlty  of  the  contract  sued  on,  the  court  is  i^recluded 
from   considering  the   question 194 

2.  Journal  entries  as  to  enactment  of  statutes  need  not 
be  specially  pleadjdd  or  proved;  Judicial  notice  thereof 
556,558,569 

3.  Two  causes  of  action  presented  in  a  declaration  are 
properly  triable  separately  651,  664-  661 

POLICE   POWER. 

1.  Statute  authorizing  exercise  of  police  power   without 

due  process  of  law  is  unconstitutional,  when  

890,  406,  412-419 

2.  Statute  prohibiting  pig  pens,  cow  stables,  and  dairies, 

within  two  miles  of  a  city  is  unconstitutional  

390,419.420 

3.  Statute  extending  all  governmental  and  police  powers 
two  miles  beyond  city  limits  is  unconstitutional   .... 

390,  406,   412-422 

4.  Statute  giving  such  powers  to  a  certain  dty  is  un- 
oonsUtuUonal  as  class  legislation   890,  406,  412-  422 

5.  Oompeneatlon  for  impairment  of  ingress  and  egress  is 
not  denied  because  change  of  grade  of  street  is  made 

in  exercise   of   the   police  power 661,676 

POOL  PLAYINO. 

Written  permissi(ML  for  minor  to  play  confined  to  the  one 
occasion  761 
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PRA.C11CB. 

1.  Appeal  to  drenlt  court  may  be  dlBmlsaed,  when 73 

2.  Judgment  on  diamissal  of  appeal  in  circuit  court....     73 

3.  Supreme  court  will  correct  error  of  circuit  court  re- 
fusing to  dismiss  appeal 78 

4.  Efacceptlons  to  report  of  jury  of  view  and  appeal  and 
trial  anew  before  a  traveree  Jury  are  concurrent  rem- 
edies in  condemnation  proceedings  under  eminent  do- 
main laws 79 

^.  Objections  to  a  Juror  for  disqualifications  propter 
defectum  is  too  late  after  verdict 875 

6.  Judgment  by  default  is  sufficient  without  formally 
calling  out  defendant,  when 671,  673,  674,  577 

7.  Judgment  may  be  entered  upon  Judgment  by  default 
without  a  Jury;  when;  but  a  Jury  is  required,  when 
571,577,578 

8.  Instrument  sued  on  must  be  filed  to  authorize  Judg- 
ment upon  Judgment  by  default  without  a  Jury^  when. 

See  Chancery  Practice. 
See  Pleading  and  Practice. 
See  Supreme  Court  Practice. 

FRBaSEfNCB  OF  ACCUSESD  DURING  TRIAL. 

See  Criminal  Law. 
FRS8BNTMENTS. 

1.  Falling  to  negative  purpose  to  catch  "for  run  on  his 
own    table"    is    insufficient 95 

2.  But  such  infirmity  will  be  cured  by  verdict.  In  the 
absence  of  motion  to  quash 95 

See  Indictments. 

PRBSUBiPTIONB. 

1.  In  the  absence  of  evidence  to  the  contrary,  It  will  be 
presumed  that  the  law  of  another  State  is  the  same 

as  our  own 384,  387 

2.  Discrepancies  in  Journal  entries  as  to  enactment  of 
statutes  treated  as  abbreviations  or  omissions  supplied 

by  presumption  656,  561,  562 

3.  Presumptions  in  favor  of  regularity  and  validity  of  leg- 
islative proceedings  556,  562-  564 

PRINCIPAIi  AND  AGENT. 
See  Damages. 
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PBINCIPAX.  AND  SURBTT. 

1.  Failure  of  obligee  to  Infonn  enretles  of  prlndiMd 
obligor's   embezzlement  relleyes   soreties    188 

2.  Sureties  not  relieved  by  failure  of  obligee  to  inform 
sureties  of  default  of  their  principal  not  involTlng 
moral  turpitude 138 

3.  Provision  of  bond  securing  prior  debts  valid,  but  tlie 
provision  is  avoided  by  withholding  knowledge  from 
suretiee   that   debts  are   dishonest 183 

PRIVILSGB  TAXB8. 

1«  A  dealer  in  notes,  who  has  not  paid  the  privilege  tax 
and  obtained  a  license,  cannot  maintain  an  action  on  a 
note   purchased   by  him 116 

2.  Real  estate  agents  acting  without  license  and  without 
payment  of  the  privilege  tax  cannot  recover  compen- 
sati<m  for  services  in  sales  of  lands 288 

3.  Mercantile  corporation  of  another  State  Is  engaged  in 
commerce  here,  and  not  In  interstate  commerce,  and 

is  subject  to  privilege  tax  as  a  merchant,  when 717 

PROCBSa 

Service  waived  by  conduct  of  defendant 73 

PRO  CX>NFESSO. 

1.  And  final  decree  on  the  second  day  of  the  term,  when 
chancery  court  Is  about  to  adjourn 691,  702-  705 

2.  Final  decree  upon  pro  confesso,  and  bill  setting  aside 
complainant's  deed  to  defendant  is  warranted,  when 
691,705-708 

PROFB2RT. 

Of  instrument  sued  on  means  what 671,678 

PUHLIO  SOHOOLS. 

1.  Statute  authorizing  a  city  to  establish  and  maintain 
public  schools  is  not  uncon6tituti<Mial....390,  408,  409,  422 

RAILROADS. 

1.  Charge  of  court  as  to  railroad's  whistling  and  ringing 
bell  near  and  within  city  that  is  not  confusing  or 
conflicting    52,  67-    59 
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RAILROADS/— Continued. 

8.  Charge  of  court  that  is  erroneoua  as  confusing  or  as  re- 
quiring plaintiff's  contributory  negligence  to  exonerate 
a  railroad  after  its  full  comi^liance  with  the  statu- 
tory precauti(»iB 62,69,60 

8.  First  count  In  declaration  alleging  railroad's  failure 
to  comply  with  statutory  precautions  and  second  count 
omitting  such  allegations  may  both  be  under  the  statute 
62,69,60 

4.  Charge  of  court  that  is  erroneous  as  to  distinct  com- 
mon law  liability  in  an  action  baaed  upon  defendant 
railroad's  statutory  liability,  when   62,  60-    64 

5.  Liability  for  Injury  to  traction  engine  is  not  escaped 
because  it  was  run  without  watchman  ahead,  unless 
this  contributed  to  the  Injury  62,  67-    70 

6.  Refusal  of  special  request  to  charge  upon  the  con- 
troyerted  fact  as  to  the  sudden  appearance  on  railroad 
track  is  erroneous,  when  62,  70-    72 

7.  Railroad  construction  contractors  are  independent 
contractors,  and  not  mere  servants,  when  ....  160,  190-  193 

8.  Duty  to  provide  other  safe  crossings,  with  warning 
notice,  when  relocating  lines  under  statute. ...160,  187-  189 

9.  Duty  to  provide  safe  passage  to  and  from  trains  can- 
not be  delegated  to  independent  ccmtractors,  when 
160,188,189 

10.  Jointly  liable  with  independent  contractors  for  per- 
sonal injuries  sustained  by  a  passenger  falling  into 
excavation  on  depot  grounds,  when 160,  190,  192,  193 

11.  Joint  liability  with  Independent  contractor  or  mere 
servant  is  not  relieved  by  Improper  exoneration  of 
the  contractor  or  servant,  when 160,  191-  193 

12.  Contract  to  "maintain"  railroad  obligates  party  to  re- 
construct bridge  destroyed  by  extraordinary  freshet. 
Case  in  judgment 194 

See  Common  Carriers. 

RAILROAD  STOCK  SUBSCRIPTION  BY  CITIBS. 

1.  Statements  and  provisions  that  are  not  conditions  pre- 
cedent       297,  299-  317 

2.  Bill  is  demurrable  for  failure  to  allege  nonperformance 

of    conditions   or    stipulations 297,817 

3.  City's  subscription  is  special,  and  all  the  stock  need  not 

be  subscribed  to  make  it  valid   297,  318-  822 

4.  Construction  company's  contract  to  build  the  road  for 
the  unsubscribed  authorized  stock  is  a  subscription  for 

all  its  stock  297,  322-  324 
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RATIFICATION. 

Contributory  negligence  precludes  recovery  for  personal 
injuries  notwithstanding  negligence  of  street  car 
motorman,  when  601,  603-  615 

RBAL  ESSTATBS   AGES^TS. 

1.  Without  license  cannot  recoyer  compensation  for  ser- 
vices, when;    case  in  Judgment 288 

2.  Not  producing  purchaser,  nor  making  the  sale,  is  not 
entitled  to  commissions,  when 349,  852-  267 

HBCORD. 

Extraneous  matter  must  be  authenticated  by  the  Judge  to 
make  it  a  part  of  the  record  532,  639 

^    See  Bills  of  Exceptions. 

REMAINDERMBN. 

1.  Statutes  of  limitations  begin  to  run  against  a  remain- 
derman upon  the  death  of  life  tenant   143 

2.  Remainder  legatees  named  wlil  take  vested  remain- 
der interest  upon  testator's  death,  when.  .325.  327-329,  838 

REMANDMENT. 

1.  Supreme  court  will  not  remand  for  further  proof  for 
complainant,  when  he  could  not  recover  on  undisputed 
facts,  nor  when  the  issues  were  made  in  the  pleadings 
and  fought  out  in  the  lower  court 115 

2.  Proper  judgment  entered  in  supreme  court  without 
remandment  upon  reversal  for  erroneous  refusal  to 
allow  interest  in  eminent  domain  case  725,  730 

REMITTITUR. 

1.  £2xcessive  and  improper  Judgment  on  verdict  in  tort 
corrected   in    supreme   court   by  remittitur 278,  tSS 

2.  Cures  excesslveness  of  verdict  for  wrongful  death, 
when  581,  598-  600 

REPEAL.  OP   STATUTES. 

1.  Statute  whose  caption  shows  amendment  and  whose 
body   shows   express   repeal,   is   void 390,  441,  442 

2.  Declaration  of  legislative  intent  in  caption  of  act  Is  not 
conclusive  as  to  whether  it  is  amendatory  or  repeal- 
ing  890,443,444 
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REPEAL  OP  STATUTES.— Continued. 

3.  Statute  operates  as  repeal  of  previous  statutes  on  the 
same  subject,  when 390,  445 

4.  Case  in  Judgment  390,  441-466 

REPLEVIN. 

1.  E^ridence  that  is  sufficient  to  sustain  inference  of  fraud 

in  the  purchase  of  goods. 491 

2.  Judgment  is  not  a  bar  for  exceseive  levy  and  con- 
version, when    627,   634-  637 

8.  Nor  is  judgment  for  defendant  for  value  of  quantity 
above  what  plaintiff  recovers  a  bar  for  excessive)  levy 
and  conversion  thereunder 627,637 

4.   Unsuccessful  suit  against  officer  for  excessive  levy  is 
no  bar  to  suit  against    the    plaintiff     for     conversion.... 
627,637-643 

RES  ADJUDICATA. 

1.  Judgment  in  replevin  is  not  a  bar  to  an  action  for 
excessive  levy  and  conversion,  when  627,  634-  687 

1.  Nor  is  judgment  in  replevin  for  defendant  for  value 
of  quantity  above  what  plaintiff  recovers  a  bar  for  ex- 
cessive levy  and  conversion  thereunder 627,  637 

8.  Unsuccessful  suit  against  officer  for  excessive  levy  is 
no  bar  to  suit  against  the  plaintiff  for  conversion 
627,687-643 

REVERSAL 

Reversal  and  dismissal  for  erroneous  refusal  to  give  per- 
emptory instructions   601,  603-  627 

REVIVOR. 

Scire  facias  to  revive  against  heirs  of  a  deceased  party 
need  not  be  in  the  nature  of  a  declaration.... 691,  701,  702 

RULE  OF  COURT. 

See  Supreme  Court  Practice. 

SALES. 

1.  Purchaser  cannot  resist  payment  for  defects  not  com- 
municated to  seller  of  a  machine,  when 238,  244,  245 

2.  In  conditional  sales  the  loss  by  destruction  of  the 
property  must  tall  on  the  purchaser,  when 238 

See  Tax  Sales. 

118  Tenn. — 52 
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SCnUS  FACIAS. 

1.  Writ  of  error  and  scire  faciaa  to  reylye  after  death  of 
advene  party  691,  698-  701 

2.  To  reylye  against  heirs  of  a  deceased  party  need  not 

be  in  the  nature  of  a  declaration 691,  701,  702 

SPEX3IAL  REQUESTS   FOR   FURTHER   INSTRUCTIONS. 

See    Charge  of  Court. 
STATUTES. 

1.  Proyision  In  the  body  not  embraced  or  included  in  the 
caption    is    unconstitutional 88 

2.  Seyerable  unconstitutional  proyision  eliminated  with- 
out inyalidating  the  constitutional  part,  when 88 

3.  The  Memphis  charter  act  (Acta,  1907,  ch.  184)  is  un- 
constitutional (and  for  the  reasons  therefor,  see  Consti- 
tutional   Law,    6-29)     !..  390 

4.  Journal  entries  as  to  enactment  need  not  be  specially 
pleaded  or  proved;   Judicial  notice  thereof 556,  558,  559 

5.  Title  or  caption  need  not  be  stated  in  Journal  entries; 
identifying  description  is   sufficient 556,560,561 

6.  Discrepancies  in  Journal  entries  treated  as  abbreviations 

or   omissions   supplied  by   presumption 556,561,563 

7.  Presumption  in  favor  of  regularity     and     validity  of 

of  legislative  proceedings   556,  562-  564 

See  Legislation. 
STATUTES  OF  UMITATIONS. 

1.  Begin  to  run  against  remainderman  upon  death  of  life 
tenant 148 

2.  Of  subcontractor  is  barred,  when  suit  is  delayed  ninety 
days  after  notice  of  lien 548,  556 

8.  A  subcontractor's  suit  to  enforce  the  mechanic's  lien 
is  barred  where  the  warrant  is  not  issued  within  ninety 
days  aftOT  notice  of  lien 548,  555 

STREETS. 

1.  Liability  of  city  and  railroad  for  damages  for  impair- 
ment of  ingress  and  egress  to  and  from  lots  abutting 

on  streets 651,  661-  677 

2.  Statute  excepting  a  city  from  liability  for  change 
in  grade  of  street  resulting  in  an  impairment  of  in- 
gress and  egress  is  unconstitutional  651,  673-  676 

8.  Right  of  access  of  abutter  owning  to  margin  of  street 
la  same  as  that  of  owner  to  center  of  street, 
651,665.670,675,676 
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STREBTS. — Continued. 

4.  Compensation  is  not  denied  because  change  of  grade 

of. street  is  made  in  exercise  of  the  police  power.. 661,  676 

5.  Call  In  deed  of  conveyance  for  street  or  alley  not 
owned  by  grantor  is  not  implied  warranty  of  ex- 
istence thereof 731 

SUPREME  COURT. 

1.  Will  correct  error  of  circuit  court  refusing  to  dis- 
miss appeal 73 

2.  Will  not  remand  for  further  proof  for  complainant, 
when  he  could  not  recover  on  undisputed  facts,  nor 
when  the  issues  were  made  in  the  pleadings  and  fought 
out  in  the  lower  court 115 

8.  Nor  dismiss  without  prejudice  in  such  case  115^ 

4.  ESxcessive  and  improper  judgment  (m  verdict  in  tort 
corrected  in  supreme  court  by  remittitur 273,  283 

6.  Brroneou9  Judgment  upon  written  finding  of  facts 
and  law  made  under  request  corrected,  and  proper 
Judgment  rendered  by  supreme  court 349,  857 

6.   Ruling  of  trial  Judge  on  disputed  facts  not  reviewed  unless 
record  shows  aflarmatively    that    It    contains    all    the 
evidence  heard   by   trial   Judge 871 

SUFRBMB  COURT  PRACTICE. 

1.  Assignment  of  error  must  conform  to  rule  20  103 

2.  Defective  assignments  of  error  are  not  cured  by  brief 
filed  within  ten  days  before  case  is  called   103 

3.  Rule  27  of  supreme  court  as  to  notice  for  writs  of  error 
does  not  apply  within  one  year,     unless    supersedeas 

is  sought,  when 691,  697 

See  Practice. 

SURETIES. 

See  Principal  and  Surety. 
TAX  SALES. 

1.  Statute  making  t)wner  of  property  in  Memphis  abso- 
lutely liable  to  purchaser  at  tax  sale  for  amount  paid, 
etc.,  is  void  as  class  legislation 390,  426-  430 

2.  Statute  making  owner  of  property  in  Memphis  ab- 
solutely liable  to  purchaser  at  tax  sale  for  amount 
paid,  etc.,  is  void  as  not  due  process  of  law  ....  390,  426-  430 

3.  Statute  providing  that  no  error  whatever  shall  affect 
tax  sales  is  void  as  not  due  process  of  law. . .  .390,  430,  431 
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TAXATION. 

1.  Time  of  payment  ccmfined  to  taxes-  assessed  under 
the  act  fixing  such  time,  when  368,  366-  370 

2.  Proper  time  of  sale  of  land  for  delinquent  taxes  as- 
sessed for  year  1898  358,  368-  370 

3.  Must  be  equal  and  uniform,  adding  expense  of  survey 

to  city  taxes  is  unoonstitutional 390,  423-  434 

TAXES. 

1.  Statute  authorizing   Memphis   alone  to     distrain     for 

taxes  not  delinquent  is  void  as  class  legislation 

390,  424,  426 

2.  Statute  authorizing  Memphis  alone  to  distrain  for 
taxes  not  delinquent  is  void  as  not  due  process  ot  law 
390,424,425 

3.  Statute  making  taxes  delinquent  on  one  class  of  prop^ 
erty  at  a  time  different  from  that  on  all  other  property  is 
unconstitutional  as  class  legislation 390,  426 

TBLBGRAPHS  AND  TBILEJPHONESS. 

1.  Telegraph  cori>oration  cannot  do  a  telephone  business 
under  its  telegraph  charter 1,  15-    23 

2.  All  that  part  of  section  1  contained  in  the  proviso  of 
Acts  1885,  ch.  136  and  making  special  provisions  as 
to  telegraph  and  telephone  companies  and  extending  the 
jurisdicticm  of  the  court  as  to  them  in  condemnation 
proceedings  is  unconstitutional  and  void 88 

TELEPHONE  CORPORATIONS. 

1.  For  transmission  of  messages  were  not  authorized 
before  Acts  of  1907,  ch,  134  1,  18,    19 

TITUD  OP  STATUTES. 

1.  Subject  of  an  act  must  be  expressed  in  its  title;  case 

in  judgment  where  it  is  not  so  expressed 390,  466,  467 

2.  Title  or  caption  need  not  be  stated  in  journal  entries; 
identifying  description  is  sufficient 666,  660,  661 

3.  Discrepancies  in  journal  entries  treated  as  abbreviations 

or  omissions  supplied   by  presumption 666,  661,  662 

TORTS. 

1.  Verdicts  against  joint  defendants  in  actions  of  tort 
should  be  joint  as  to  all  found  guilty,  and  not  several 
273.   276-279 
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TORTS.— Continued. 

2.  Proper  judgment  on  verdict  Improperly  assessing  sey- 
eral  damages  in  tort,  and  proper  method  of  correct- 
ing improper  judgment  273,  278-  283 

J.  E«xcessive  and  improper  judgment  on  verdict  in  tort 
corrected  in  supreme  court  by  remittiUir 278,  283 

TRACTION  IINOINEl. 

1.  Railroad's  liability  for  injury  to  traction  engine  is  not 
escaped  because  it  was  run  without  watchman  ahead, 
unless  this  contributed  to  the  injury 52,  67-    70 

^.  Refusal  of  special  request  to  charge  upon  the  contro- 
verted fact  as  to  the  sudden  appearance  of  traction  en- 
gine on  railroad  track  is  erroneous,  when 52,  70-    72 

TRUSTS  AND  TRUSTEaSS. 

Recitals  of  tmstee^s  deed  are  prima  facie  evidence  against 
maker  of  deed  of  trust  to  secure  debts,  when.. 858,  360-  366 

VARIANCB. 

1.  None  between  allegations  and  proof  in  action  against 
street  railway  for  wrongful  collision  causing  death, 
when 581,  583-596 

VKRDICTa 

1.  Presentment  failing  to  negative  puri)oee  to  catch  fish 
"tar  use  on  his  own  table"  is  insufficient 

2.  But  such  infinnlty  will  be  cured  by  verdict,  in  the  ab- 
sence of  motion  to  quash 95 

3.  Order  setting  aside  verdict  not  disturbed  where  matters 
involved  are  debatable  upon  the  evidence 215,  231 

4.  Against  joint  defendants  in  actions  of  tort  should  be 
joint  as  to  all  found  guilty,  and  not  several.. 273,  276-  279 

5.  Proper  judgment  on  verdict  improperly  assessing  sever- 
al damages  in  tort,  and  proper  method  of  correcting 
improper  judgment   273,  278-283 

6.  Excessive  and  improper  Judgment  on  verdict  in  tort  cor- 
rected in  supreme  court  by  remittitur 273,  283 

7.  Bzcessive  against  sleeping  car  company  for  wrongfully 
refusing  accommodation,  when .565,  666,  567 

8.  For  wrongful  death  is  excessive  for  shortness  of  ex- 
pectancy of  life,  etc.,  when;  remittitur  cures  excessive- 
nees,  when 581,  598-  600 

9.  Reversal  and  dismissal  for  erroneous  refusal  to  give 
peremptory  instructions   601,  603-  627 
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YEJRDICTS.— <k>iitlnn6d. 

10.  Gontroverted  questions  of  fact  are  settled  by  verdict  and 
judgment,  when  reviewed  on  appeal €27,  631 

11.  Bvidence  stated  and  held  sufficient  to  sustain  finding 

of  conversion  627,  64&-  649 

See  Peremptory  Instructions  for  Verdict. 
WAKESHOUSE  lt£X7E[PTS. 

1.  Negotiable;  but  holder  must  show  that  he  was  a  bona 
fide  purchaser  where  goods  were  procured  by  fraud.... 
481,   486-  494 

2.  Burden  on  purchaser  of  evidence  of  title  to  show  5ona 
fides,  where  goods  were  obtained  by  fraud.  ...481,  494,  496 

WABRANTS  OF  JUSTICES  OF  THE  PEACE. 

1.  What  Justice's  warrant  in  suit  for  the  enforcement  of 

a  mechanic's  lien  should  contain 648,  664 

2.  Must  be  issued  to  enforce  mechanic's  lien  within  ninety 
days  after  notice  of  lien 548,  666 

WARRANTY  OF  TITLE. 

Call  in  deed  of  conveyance  for  street  or  alley  not  owned 
by  grantor  is  not  implied  warranty  of  existence  there> 
of 731 

WEAPONS. 

Carrying  weapons  iftust  be  with  intent  to  go  armed,  but 
with  exception  of  a  razor,  it  need  not  be  concealed 
about  the  person 166 

WIDOWS. 

1.  Widow  must  elect  as  between  the  will  and  dower  with- 
in a  year 739 

2.  Widow  is  not  required  to  elect  as  between  the  will  and 
her  homestead  rights,  when 739 

WILLS. 

See  Administrators  With  Will  Annexed. 

1.  Income  on  bank  stock  consists  of  dividends  declared, 
and  not  of  surplus  and  undivided  profits 826,  327-  338 

2.  Remainder  legatees  named  will  take  vested  remainder 
interest  upon  testator's  death,  when 326,  327-329,  388 

3.  Assignment  of  error  by  executor  for  beneficiaries  who 
raise  no  question  is  more  or  less  academic 326,  338 

4.  Interest  accruing  before  testator's  death  is  not  income 
for  life  tenant,  when. 326, 338,  839 
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WILiLS.--OontInued. 

6.  Widow  must  elect  as  between  the  will  and  dower  within 
a  year 739 

6.  Widow  is  not  required  to  elect  as  between  the  will  and 
her  homestead  rights,  when 789 

WRITS  OF  BSIROR. 

1.  To  review  the  entry  vacating  a  Judgment  upon  default. 
571,  579 

2.  Application  for,  made  without  notice  within  a  year. 
691,  695-  697 

3.  Rule  27  of  supreme  court  as  to  notice  does  not  apply 
within  one  year,  unless  supersedeas  is  sought,  when.  691,  697 

4.  Notice  of  application  for,  is  waived  by  demurrer  or 
motion  to  dismiss,  when 691,  697,  698 

6.  After  death  of  adverse  party,  with  $c^e  facias  to  re- 
vive        691,  698-  701 

WRITTBIN  FINDING  OF  FACTS  AND  LAW. 

1.  No  error  for  meagemess  or  omissions  without  request 
for  additional  findings,  when 349,  351,  352 

2.  S)rroneous  Judgment  upon  written  finding  of  facts  and 
law  made  under  request  corrected,  and  proper  Judgment 
rendered  by  supreme  court. 849,  867 

WRITTHN  INBTRUMErNTS. 

See  Construction. 
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